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San  Franciaco,  report  of  the  Attorney  General  in  relation  to  the  ownership 
by  the  United  States  of  certain  lots,  called  **  fifty  vara  lota  " 

San  Franciaco,  joint  resolution  of  the  Senate  in  relation  to  the  rescue  of 
the  officers  and  soldiers  of  the  army;  also,  the  passengers  and  the 
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Select  committee  of  the  Senate  to  inquire  into  the  late  invasion  and 
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Ohio  Tolunteers  in  the  war  with  Mexico 

Senate  bill.  No.  42,  for  the  relief  of  the  heirs  of  Mark  Elisha 

Senate  bill.  No.  11,  making  an  appropriation  for  the  payment  of  the 
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Senate  resolution  in  relation  to  the  repeal  of  a  portion  of  the  act  entitled 
*<  An  act  to  establish  the  Home  Department  and  to  provide  for  the 
Treasury  Department  an  assistant  secretary  of  the  treasury  and  a  com- 
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Senate  bill.  No.  11,  making  appropriation  for  the  payment  of  the  ex|>ense8 
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Memorial  of  Major  Benjamin  Alvord,  (S.  B.  No.  376) 

Resolution  to  inquire  into  the  expediency  of  paying  the  officers  of  the 
army  and  of  the  marine  corps  a  gross  sum  per  annum,  in  lieu  of  the  com- 
mutations, &c.,  ^s  now  allowed  by  law 

Memorial  of  Dr.  C.  F.  Alexander 
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of  the  officers  and  soldiers  of  the  army,  the  passengers,  and  the  officers 
and  crew  of  the  steamship  San  Francisco  from  perishing  with  the 
wreck  of  that  vessel 

Resolution  of  the  Senate,  inquiring  into  the  expediency  of  repealing  so 
much  of  the  act  entitled  **  An  act  to  establish  the  Home  Department," 
&c.,  approved  March  3, 1849,  as  transfers  the  supervisory  and  appellate 
powers  in  relation  to  the  acts  and  duties  of  the  Commissioner  ox  Indian 
Affairs  from  the  War  to  the  Interior  Department,  (S.  B.  436) 

House  resolution,  No.  371,  for  the  relief  or  Joseph  B.  Eaton 

Petition  of  J.  W.  Davidson « 

Senate  bill.  No.  498,  granting  allowance  of  money  to  Mark  W.  Izard 

Reports  from  the  CommUtee  on  J^avol  J^airs, 

Memorial  of  Ann  Scou,  (S.  B.  No.  60) 
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Memorial  of  William  Maxwell  Wood 

Petition  of  William  Nelson,  (S.  B.  No.  508) 

House  Resolution,  No.  267,  for  the  relief  of  Mrs.  A.  W.  Angus 

RiparUfrom  the  CmnmitUe  on  Pvblic  Lands, 

Petition  of  Benjamin  Ward,  of  Maine 

Petition  of  Edward  D.  Tippett 

Petition  of  Abraham  Edwards,  late  register  of  the  land  office  at  Kala- 
mazoo, Michigan , 

Petition  of  Allen  Gaylord  and  other  citizens  of  the  State  of  Ohio , 

Petition  of  Thomas  Jones  and  others,  of  Clermont  county,  Ohio , 

Petition  of  Henry  Hobbs,  of  Maine,  (S.  B.  No.  199)  , 

Petition  of  Elias  Yulcc , 

Senate  resolution,  No.  10,  relating  to  the  route  of  the  railroad  from  Fond- 
du-Lac  to  Lake  Superior , 

Petition  of  the  settlers  on  the  "  Fort  Atkinson  military  reserration  and 
old  Indian  agency,"  (S.  B.  No.  371)  

Senate  bill.  No.  149,  in  relation  to  appropriations  for  the  completion  of 
the  geological  surrey  of  Ore^n  ana  Washington  Territories 

Senate  bill.  No.  43,  for  the  relief  of  Solomon  Wadsworth 

Petition  of  Ashton  S.  H.  White,  (S.  B.  No.  429) 

Petition  of  Robert  Orr  and  Chambers  Orr 

Case  of  Sylvester  Gray,  a  free  man  of  color,  (S.  B.  No.  452) 

Case  of  Mary  Towson,  (S.  B.  No.  453) 

Petition  of  Deborah  Stevens  Witham,  (S.  B.  No.  454) 

Resolutions  of  the  leg^islature  of  California  in  favor  of  the  creation  of 
additional  land  districts  in  that  State 

Bill  to  declare  the  meaning  of  the  act  entitled  "An  act  making  further 
provision  for  the  satisfaction  of  Virginia  land  warrants,*'  passed  Au* 
rust  31, 1852.  (S.  B.  No.  347) 

**  Joint  resolution  of  the  legislature  of  California  asking  Congress  to  cede 
and  donate  a  tract  of  land  known  as  the  *  Colorado  desert '  to  that 
Slate,  for  certain  purposes  therein  set  forth,"  (S.  R.  No.  44) 


Repofti  from  the  Committee  on  Private  Land  CIsium. 

Report  of  the  Attorney  General  of  the  United  States,  (Ex.  Doc.  No.  30,) 
of  17th  February,  1859,  (S.  B.  No.  97) 

Petition  of  the  heirs,  Ac,  of  Thomas  Maddin,  (S.  B.  No.  49) 

Memorial  of  the  Domestic  and  Forei^  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United  States,  and  also  the  petition 
of  Edson  Sherwood  and  twenty-four  others,  (S.  B.  No.  106) 

Senate  bill.  No.  42,  for  the  relief  of  the  heirs,  &c.,  of  Mark  Elisha 

Claim  of  B.  E.  Edwards  to  certain  land  in  New  Mexico,  (S.  B.  No.  240V 

Petitions  of  the  city  of  New  Orleans,  of  Joseph  Reynes,  of  John  ana 
Harriet  Johnston,  and  Widow  Marshal,  sole  neirs  of  James  Johnston, 
deceased,  of  the  heirs,  d^.,  of  Christoval  de  Armas  and  his  son, Miguel 
•de  ArmasjS.  B.  No.  246) 

Petition  of  William  Petchaka 

Petition  of  Thomas  L.  Disharoon,  (S.  B.  No.  256)  

Petition  of  the  mayor  and  council  of  the  city  of  Baton  Rouge,  (S.  B. 
No.  378) 


PeUtion  of  Daniel  Whitney,  (S.  B.  No.  379)  . 
Peution  of  Joseph  Mfoard,  (S.  B.  No.  380)., 


Act  for  the  relier  of  the  heirs,  &c.,  of  Pierre  Dolet,  of  Louisiana,  (S.  B. 

No.  425) 

Senate  bill.  No.  382,  for  the  relief  of  the  heirs,  &c.,  of  Oliver  Landry, 

of  Louisiana 

House  bill.  No.  195,  and  various  reporn  of  the  surveyor  general  of  the 

Territory  of  New  Mexico  in  relation  to  private  land  claims  in  said 

Territory 

Senate  bill,  No.  419,  recognizing  the  survey  of  the  Grand  Cheniere  island. 
Senate  bill,No.  41,  to  affirm  certain  entries  of  land  in  the'State  of  Louisiana . 
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Petition  of  Tilman  Leak,  (S.  B.  No.  55)  

Memorial  of  M.  SweeUer,  (S.  B.  No.  150)  

Claim  of  Willis  A.  Gorman,  (S.  B.  No.  505)  

Memorial  of  Samuel  J.  Hensley 

Memorial  of  Wetonsaw,  son  or  James  Connor,  (S.  B.  No.  253) 

Petition  of  Stephen  Krebs,  Mary  McGkhey,  and  Lucy  Long,  children 
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Pa|)er8  in  the  case  of  Sour  John,  a  Cherokee , 

Petition  of  Israel  Johnson,  of  Indiana,  (S.  B.  No.  293) 

Memorial  of  Seth  Eastman,  (S.  B,  No.  308) 

Claim  of  A.  Fridley,  late  agent,  &c.,  rS.  R.  No.  28) , 

House  bill,  No.  220,  for  the  relief  of  Anson  Dart 

Memorial  of  Redick  McKey,  (S.  B.  No.  514) 

Report  of  the  Secretary  of  the  Interior,  and  tne  account  stated  under  his 
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36th  Cotorbsb,  )  SENATE.  (  Eep.  Com. 

l8t  Session.     \  )      No.  1. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


December  22,  1859. 


On  motion  by  Mr.  Crittenden, 
Ordered^  That  the  report  from  the  Committee  on  Foreign  Rela- 
tionSy  on  the  claim  of  Francis  Dainese,  made  at  the  last  session  of 
Congress,  be  printed  and  referred  to  the  Committee  on  Foreign  Rela- 
tions, with  bill  S.  14. 

In  the  Senate  of  the  United  States,  March  3,  1859. 

Mr.  Crpttenden  made  the  following 

REPORT. 

[To  accompany  bill  S.  464.] 

The  Couimittee  on  Foreign  Relations,  to  whom  was  referred  the 
bill  for  the  relief  of  Francis  Dainese,  have  had  the  same  under  con- 
sideration, and  report  to  the  Senate  that  they  recommend  the  passage 
of  said  bill. 

For  a  statement  of  the  case  they  refer  to  the  accompanying  reports 
made  from  the  Committee  on  Foreign  Affairs  of  the  House  of  Repre- 
sentatives on  the  8th  of  August,  1856,  and  on  the  5th  of  March,  1858^ 
respectively. 


In  the  House  of  Representatives,  March  5,  1858. 

Mr.  BuRLiNGAME,  from  the  Committee  on  Foreign  Affairs,  made  the 

following  report: 

The  Committee  on  Foreign  Affairs ^  to  whom  was  referred  the  memorial 
of  Francis  Dainese^  late  consul  at  Constantinople,  praying  compensa- 
tion and  indemnity  for  sei^vices,  expenses^  and  losses,  make  thefoUMo- 
vug  report: 

The  memorialist  held  the  office  of  vice-consul,  acting  consul,  and 
consul,  from  May  16,  1849,  to  December  20,  1852,  a  period  of  three 
years,  seven  months,  and  four  days,  as  appears  by  the  records  of  the 
State  Department,  (copies  of  which  have  been  furnished  to  the  com-- 
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mittee ;)  and  he  claims  to  be  allowed  compensatioD  for  oontingeDt, 
travelling,  and  oth^r  expenses  and  losses  as  such  vice-consul,  acting 
consul,  and  consul  during  that  period.  A  part  of  the  amount  claimed 
is  for  compensation,  at  the  rate  of  one  thousand  dollars  per  annum, 
amounting  to  three  thousand  five  hundred  and  ninety-five  dollars  and 
forty  cents  for  judicial  services,  under  the  act  of  August  11,  1848, 
entitled  ^'An  act  to  carry  into  effect  certain  provisions  in  the  treaties 
between  the  United  States  and  China  and  the  Ottomaa  Porte,  giving 
certain  judicial  powers  to  ministers  and  consuls  of  the  United  States 
in  those  countries,"  This  part  of  the  claim  is  regarded  by  the  com- 
mittee as  not  allowable,  because  the  act  of  1848,  under  which  it  is 
claimed,  is  considered,  in  their  opinion,  as  not  entitling  the  diplo- 
matic and  consular  agents  of  the  United  States  in  Turkey  to  the  same 
compensation  therein  made  for  like  officers  in  China ;  and,  in  this 
particular,  the  committee  concur  with  the  views  of  that  of  the  34th 
Congress  upon  this  matter. 

Another  part  of  the  claim  of  the  memorialist  is  for  the  sum  of  six 
hundred  and  thirty  five  dollars,  on  account  of  the  contingent  expenses 
of  his  consulate,  for  the  support  whereof  an  annual  appropriation  of 
five  hundred  dollars  is  made.  Upon  a  careful  examination  of  this  item, 
and  after  fully  investigating  his  accounts  by  transcripts  from,  and 
inquiries  at,  the  Treasury  Department,  the  committee  are  satisfied 
there  is  justly  due,  on  this  account,  the  sum  of  (bur  hundred  and 
thirty-one  dollars  and  forty-nine  cents,  which  should  be  allowed  ; 
this  sum  having  been  inadvertently  and  erroneously  paid  to  his 
predecessor,  George  A.  Porter.  The  difference  between  the  amount 
claimed,  and  that  reported  to  be  due,  arises  from  two  facts :  First, 
that  the  memorialist  has  claimed  the  allowance  for  contingent  ex- 
penses from  April  1,  1849,  the  beginning  of  the  quarter,  instead  of 
from  May  16th  of  that  year,  the  commencement  of  the  period  of  his 
«ervice ;  and,  second,  that  there  appears  to  have  been  paid  on  his 
draft  in  favor  of  Mr.  Porter  the  sum  of  one  hundred  and  forty  dollars 
on  this  account.  The  memorialist  avers  that  Mr.  Porter  has  never 
accounted  for  or  paid  over  this  money  to  him  ;  but  the  government, 
with  his  draft  in  its  hands  as  a  voucher,  is  clearly  not  responsible  for 
the  alleged  delinquencies  of  Mr.  Porter. 

Another  part  of  the  claim  of  the  memorialist  is  for  interest  and  loss 
on  exchange  on  his  drafts,  for  money  allowed  to  him  as  an  indemni- 
fication for  his  support  of  those  refugees  having  American  passports 
at  Conetantinople,  from  1849  to  1851,  both  inclusive.  The  committee, 
after  a  careful  examination  of  the  documents  communicated  to  the 
last  Congress  by  messages  of  February  23  and  March  3,  1857,  as  well 
as  those  now  submitted  by  the  memorialist,  and  circumstances  there- 
with connected,  and  after  taking  under  due  consideration  the  state- 
ments made  by  his  opponents,  and  the  facts  set  forth,  and  proofs 
submitted  by  the  memorialist  in  refutation  thereof,  in  his  commu- 
nications of  12th  September,  1856,  and  28th  February,  1857,  are 
satisfied  that,  to  do  the  memorialist  justice,  there  should  be  allowed 
to  him,  in  connexion  with  this  claim,  the  additional  sum  of  $609  11. 
The  committee,  however,  aware  of  the  objection  existing  in  the  minds 
of  many  to  the  payment  of  interest  and  losses  in  the  case  of  any 
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claim  on  the  government,  have  not  thought  it  advisable  to  embarrass 
this  case  by  including  in  the  bill  accompanying  this  report  any 
amount  for  those  items ;  and,  therefore,  advise  the  memorialist  to 
accept  in  lieu  thereof  the  allowance  proposed  in  full,  as  stated  in  this 
bill. 

It  appears  to  the  satisfaction  of  the  committee,  from  an  examina- 
tion of  the  numerous  public  documents  above  referred  to,  that  on  the 
29th  of  July,  1851,  whilst  the  memorialist  was  the  duly  recognized 
incumbent  of  the  consulate  at  Gonstantiuople,  and  was  discharging 
the  duties  thereof,  the  persons  then  having  charge  there  of  the  affairs 
of  the  legation  of  the  United  States  forcibly,  and  toitJiout  proper  au- 
thorUifj  ejected  him  from  and  violated  his  consular  office,  and  took 
thence  the  public  archives  and  effects,  and,  as  he  alleges,  also  his  own 
private  papers  therein ;  and  that  he  wcu  thereby^  and  by  their  per- 
sistent interference  with  his  official  duties,  unwarrantably  driven  from 
his  office,  and,  for  want  of  competent  authority  abroad  to  redress  his 
wrong  and  protect  the  public  rights  and  interests  intrusted  to  him, 
was  compelled  to  appeal  and  resort  at  once  to  the  Executive  of  the 
United  States,  which  he  did  by  repairing  to  the  seat  of  government, 
leaving  his  agent  in  charge  of  the  consulate  during  his  absence,  with 
compensation  at  the  rate  of  $500  per  annum,  which  he  paid  out  of  his 
own  funds,  and  for  which  he  has  not  been  reimbursed  ;  that  after  a 
fall  and  protracted  examination  of  the  facts  of  his  case,  his  course  was 
unqualifiedly  approved  by  the  then  Executive,  Mr.  Webster  being 
then  Secretary  of  State.  (Mr.  Webster's  decision  is  fully  sustained 
in  a  recent  letter  from  the  Secretary  of  State,  dated  February  27, 
1857,  to  one  of  the  parties  implicated,  in  which  the  Secretary  further 
dedinee  complying  with  their  request  to  recognize  the  legaiity  of^  their 
occupancy  of  the  consulate  during  the  perioa  of  the  forcible  ejection 
therefrom  by  them  of  the  memorialist.)  Moreover,  by  reference  to  the 
opinion  of  Attorney  General  Gushing,  (September  19,  1855,  vol.  vii, 

J  age  512,)  the  memorialist  was,  at  the  time  he  was  forcibly  ejected, 
eemed  a  person  invested  by  the  United  States  with,  and  exercising, 
consular  authority,  subject  to  the  instructions  alone  of  the  Secretary 
of  State ;  and,  therefore,  the  officers  of  the  legation  evidently  had  no 
right  to  interfere  with  or  to  resist  him,  and  having  done  so,  their  act 
was  illegal  and  in  direct  violation  of  law.  And  this  view  is  fully 
sustained  by  the  opinion  of  Attorney  General  Legare,  (March  24, 
1843,  vol.  iv,  page  165  :)  by  Judge  Story's  opinion,  (United  States 
vs.  Bachelder,  ii  Gallison,  page  15,)  and  by  prominent  publicists, 
such  as  "  De  Clerq,"  *'  Warden,"  "  Borel,"  ''  Miltitz,"  "  Kluber," 
"Moreuil,"  "  de  Martens,"  &c.  That  he  was  thereupon  promoted 
to  the  full  consulship,  and,  with  this  higher  dignity,  directed  to  repair 
again  to  Constantinople,  bearing  with  him  an  order  of  the  govern- 
ment for  the  commodore  in  command  of  the  United  States  squadron 
in  the  Mediterranean  to  convey  him  to  Constantinople  in  a  national 
vessel,  with  all  the  accustomed  honors.  The  following  is  a  copy  of 
the  letter  addressed  by  the  Secretary  of  the  Navy  to  Commodore 
Stringham,  then  in  command  of  the  squadron,  1o  which  the  committee 
refer: 
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"  Navy  Department,  Apnl  13,  1852. 

*'8iR  :  I  have  been  informed  by  the  honorable  Secretary  of  State 
that  the  President,  by  and  with  the  advice  of  the  Senate,  has 
appointed  Francis  Dainese,  esq.,  consal  of  the  United  States  at  Con- 
stantinople, and  that  it  is  deemed  important,  for  the  sake  of  cnltiva- 
ting  the  kindly  relations  that  now  so  happily  subsist  between  the 
government  of  the  United  States  and  the  Sablime  Porte,  and  to  inspire 
a  becoming  respect  for  the  office  of  consul  in  a  city  where  its  duties 
are  daily  becoming  more  important,  as  wdl  as  for  other  considerations  j 
that  a  vessel  of  war  should  convey  him  to  his  destination,  from  Spezzia 
or  some  other  convenient  port  in  the  Mediterranean.  You  will, 
therefore,  direct  the  commander  of  one  of  the  vessels  in  the  Mediter- 
ranean squadron  to  hold  his  ship  in  readiness  to  receive  on  board,  at 
Spezzia,  Naples,  or  such  other  port  in  the  Mediterranean  as  may  be 
indicated  by  Mr.  Dainese,  and  convey  him  to  Constantinople,  taking 
care  that  the  necessary  permission  be  first  obtained  to  pass  the  Dar- 
danelles. 

''  You  may  instruct  the  commander  you  may  select  for  this  service 
to  pay  the  accustomed  ceremonies  and  salutes  to  our  consul  on  his 
reception  on  board  and  departure  from  his  ship,  and  to  omit  no  demon- 
stration of  civility  to  the  authorities  of  the  Sublime  Porte. 

''  I  am,  sir,  very  respectfully,  your  obedient  servant, 

"WILL.  A.  GRAHAM.. 

"  Com.  S.  H.  Stringham, 

'^  Appointed  to  command  th&  United  States  squadron 
'*  in  the  Mediterranean ^  Boston j  Mass.'* 

Through  a  misapprehension  this  order  was  not  complied  with,  and 
the  memorialist  remained  at  Syra,  in  Greece,  to  which  point  he  went 
under  the  directions  of  Commodore  Stringham,  awaiting  a  vessel  and 
the  further  orders  of  the  government  till  December  20,  1852,  when, 
by  a  change  in  the  administration  of  the  State  Department  (on  the 
death  of  Mr.  Webster)  he  received  the  notice  of  his  recall,  and  imme- 
diately thereupon  returned  to  the  United  States. 

During  all  this  period  his  agent,  employed  at  his  expense  to  dis- 
charge the  duties  of  the  consulate,  recognized  as  such  by  the  State 
Department,  was  prevented  by  the  same  unwarrantable  interference 
of  the  officers  in  the  United  States  legation  from  performing  the  func- 
tions, and,  in  consequence,  from  receiving  the  fees  and  emoluments  of 
the  office,  which  at  that  time  were  allowed  as  the  only  compensation 
of  the  officer  discharging  the  duties  of  the  consulate.  The  expense 
incurred  by  the  payment  of  the  compensation  to  his  agent  for  the 
period  in  question — being  one  year  four  months  and  twenty- three 
days — amounted  to  the  sum  of  $697  90,  for  which  he  has  received  no 
indemnity  by  way  of  fees  or  otherwise.  The  expenses  of  his  journeys, 
made  necessary  by  the  circumstances  to  which  the  committee  have 
referred,  could  not  have  been  less  than  $900  over  and  above  all  other 
expenses  for  his  support  and  maintenance  during  the  period  men- 
tioned, away  from  his  home  and  official  post.  There  is  no  defined 
rate  whereby  to  graduate  the  allowance  that  ought  to  be  made  to  the 
memorialist  for  all  these  expenses,  but  the  committee  think  it  will  be 
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jast  and  reasonable  to  allow  him  therefor  at  the  rate  of  the  compensa- 
tion now  fixed  by  law  for  the  consal  at  Constantinople,  together  with 
the  sum  of  $900  for  his  travelling  expenses,  inclading  in  this  all 
claim  for  the  compensation  paid  by  him  to  his  agent  in  the  consulate^ 

The  committee,  therefore,  report  and  recommend  the  passage  of  the 
accompanying  bill,  which  is  designed,  as  its  terms  import,  to  be  in 
full  of  all  claims  and  demands  of  the  memorialist  for  his  travelling, 
contingent,  and  other  expenses,  as  well  as  for  losses  sustained  by  him 
in  and  connected  with  the  consulate  at  Constantinople. 

The  amount  proposed  to  be  appropriated  by  the  bill  is  the  sum  of 
|4,820  99,  made  up  as  follows :  |431  49  for  balance  of  contingent 
expenses  ;  $900  for  travelling  expenses,  and  $3,48;^  50  for  all  other 
expenses^  and  as  a  balance  of  and  a  fall  indemnity  for  all  advances, 
payments,  and  losses  whatever,  as  declared  by  this  bill. 


In  thb  Housb  of  Rbpbbsentatives,  August  8, 1856. 

Mr.  PsNiriNGTON,  from  the  Committee  on  Foreign  Affairs,  made  the 

following  report: 

The  Committee  on  Foreign  Affairs^  to  wJiom  was  referred  the  memorial 
of  Francis  Daineae^  late  consul  at  Constantinople^  praying  compensa- 
tion and  indemnity  for  services^  expenses^  and  losses^  make  tJiefoHoto- 
ing  report : 

The  memorialist  held  the  office  of  vice-consul,  consular  agent,  and 
consnl,  from  May  16,  1849,  to  December  20,  1832^  a  period  of  three 
years,  seven  months,  and  four  days,  as  appears  by  the  records  of 
the  State  Department,  (copies  of  which  have  been  furnished  to  the 
committee,)  and  he  claims  by  his  memorial  to  be  allowed  the  sum 
of  $10,779  49  for  compensation,  contingent,  travelling,  and  other 
expenses  and  losses  as  such  vice-consul,  consular  asrent,  and  consul, 
during  that  period.  A  part  of  the  amount  claimed  is  for  compensa- 
tion at  the  rate  of  one  thousand  dollars  per  annum,  amounting  in  all 
to  three  thousand  five  hundred  and  ninety-five  dollars  and  forty  cents, 
for  judicial  services,  under  the  act  of  August  11,  1848,  entitled  '^  An 
act  to  carry  into  eflect  certain  provisions  in  the  treaties  between  the 
United  States  and  China  and  the  Ottoman  Porte,  giving  certain  judi- 
cial powers  to  ministers  and  consuls  of  the  United  States  in  those 
countries."  This  part  of  the  claim  is  regarded  by  the  committee  as 
wholly  inadmissible,  for  the  reasons  given  at  large  in  the  case  of 
George  P.  Blarsh,  late  minister  at  Constantinople — a  case  similar  in 
principle,  in  this  particular,  to  the  one  now  under  consideration. 

Another  part  ot  the  claim  of  the  memorialist  is  for  the  sum  of  six 
hundred  and  thirty-five  dollars  on  account  of  the  contingent  expenses 
of  his  consulate.  Upon  a  careful  examination  of  this  item,  and  after 
fully  investigating  his  account  by  transcripts  from  and  inquiries  at 
the  Treasury  Department,  the  committee  are  satisfied  there  is  justly 
due  on  this  account  the  sum  of  four  hundred  and  thirty-one  dollars^ 
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and  forty-nine  cents,  which  should  be  allowed  ;  this  sum  having  been 
inadvertently  and  erroneously  paid  to  his  predecessor,  George  A,  Por- 
ter.    The  difference  between  the  amount  claimed  and  that  reported  to 
be  due  arises  from  two  facts  :  first,  that  the  memorialist  has  claimed 
the  allowance  for  contins:ent  expenses  from  April  1,  1849,  the  begin- 
ning of  the  quarter,  instead  of  from  May  16th  of  that  year,  the  com- 
mencement of  the  period  of  his  service ;  and,  second,  that  there 
appears  to  have  been  paid  on  his  draft  in  favor  of  Mr.  Porter  the  sum  of 
one  hundred  and  forty  dollars  on  this  account.     The  memorialist 
avers  that  Mr.  Porter  has  never  accounted  for  or  paid  over  this  money 
to  him  ;  but  the  government,  with  his  draft  in  its  hands  as  a  voucher, 
is  clearly  not  responsible  for  the  alleged  delinquencies  of  Mr.  Porter. 
Another  part  of  the  claim  of  the  memorialist  is  for  the  balance 
alleged  to  be  due  to  him  on  account  of  advances  and  payments  made 
by  him  for  the  relief  of  refugees  with  American  passports  at  Constan- 
tiDople,from  1849  to  1851,  l^th  inclusive.    The  committee  have  stated 
this  account  upon  the  basis  of  the  allowances  actually  made  to  him 
out  of  the  foreign  intercourse  fund,  under  the  directions  of  the  State 
Department,  and  they  find  that,  to  indemnify  him  fully  for*  these  ad- 
vances and  payments,  there  should  be  paid  to  him  the  further  sum  of 
three  hundred  and  forty-one  dollars  and  fifty-one  cents.     It  should  be 
stated,  however,  that  this  result  is  arrived  at  by  computing  interest, 
according  to  the  commercial  custom  at  Constantinople,  at  the  rate  of 
12  per  cent,  per  annum.     The  advances  and  payments  made  by  the 
memorialist  were  not  authorized  by  any  pre-existing  law,  (there  being 
no  law  for  the  relief  of  distressed  American  citizens  other  than  sea- 
men ;)  but  having  been  made  in  good  faith,  and  afterwards  sanctioned 
by  the  government,  there  woulu  seem  to  be  a  manifest  propriety  in 
indemnifying  the  memorialist  fully  against  loss.     The  committee, 
however,  are  aware  of  the  objection  existing  in  the  minds  of  many  to 
the  payment  of  interest  in  the  case  of  any  claim  on  the  government^ 
and  have  not  thought  it  advisable  to  embarrass  this  case  by  including 
in  the  bill  accompanying  this  report  any  amount  for  this  item,  and  to 
advise  the  memorialist  to  accept  the  allowance  proposed  in  full,  as 
stated  in  this  bill.     It  appears  to  the  satisfaction  of  the  committee, 
from  the  examination  of  numerous  public  documents  in  the  State  De- 
partment, that  on  the  29  th  of  July,  1851,  while  the  memorialist  was 
discharging  the  duties  of  the  consulate  at  Constantinople,  the  persons 
then  having  charge  there  of  the  affairs  of  the  legation  of  the  United 
States,  forcibly  and  without  authority,  violated  his  consular  office, 
and  took  thence  the  public  archives  and  effects,  and,  as  he  alleges, 
also  his  own  private  papers  therein  ;  and  that  he  was  thereby,  and  by 
their  persistent  interference  with  his  official  duties,  unwarrantably 
driven  from  his  office,  and,  for  want  of  competent  authority  abroad  to 
redress  his  wrong  and  protect  the  public  rights  and  interests  intrusted 
to  him,  compelled  to  appeal  and  resort  at  once  to  the  Executive  of  the 
United  States*  which  he  did  by  repairing  to  the  seat  of  government, 
leaving  his  agent  in  charge  of  the  consulate  during  his  absence,  with 
compensation  at  a  rate  of  $500  per  annum,  which  he  paid  out  of  his 
own  funds,  and  for  which  he  has  never  been  reimbursed ;  that,  after 
a  full  and  protracted  examination  of  the  facts  of  his  case,  his  course 
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was  unqualifiedly  approved  by  the  Executive,  (Mr.  Webster  beings 
then  Secretary  of  State ;)  that  he  was  thereupon  promoted  to  a  full 
consulship,  and,  with  this  higher  dignity,  directed  to  repair  again  to 
Constantinople,  bearing  with  him  an  order  of  the  government  for  the 
commodore  m  command  of  the  United  States  squadron  in  the  Mediter- 
ranean to  convey  him  to  Constantinople  in  a  national  vessel  with  all 
the  accustomed  honors.  The  following  is  a  copy  of  the  letter  ad- 
dressed by  the  Secretary  of  the  Navy  to  Commodore  Stringham,  then 
in  command  of  the  squadron,  to  which  the  committee  refers : 

"Navy  Dbpabtmbnt,  April  13,  1852. 

"  Sir  :  I  have  been  informed  by  the  honorable  Secretary  of  State 
that  the  President,  by  and  with  the  advice  of  the  Senate,  has  ap- 
pointed Francis  Daioese,  esq.,  consul  of  the  United  States  at  Constan- 
tinople, and  that  it  is  deemed  important,  for  the  sake  of  cultivating 
the  kindly  relations  that  now  so  happily  subsist  between  the  govern- 
ment of  the  United  States  and  the  Sublime  Porte,  and  to  inspire  a 
becoming  respect  for  the  office  of  consul  in  a  city  where  its  duties  are 
daily  becoming  more  important,  as  wdl  as  for  other  considerations j 
that  a  vessel  of  war  should  convey  him  to  his  destination  from  Spez- 
zia,  or  some  other  convenient  port  in  the  Mediterranean.  You  will 
therefore  direct  the  commander  of  one  of  the  vessels  of  the  Mediterra- 
nean squadron  to  hold  his  ship  in  readiness  to  receive  on  board  at 
Spezzia,  Naples,  or  such  other  port  in  the  Mediterranean  as  may  be 
indicated  by  Mr.  Dainese,  and  convey  him  to  Constantinople,  taking 
care  that  the  necessary  permission  be  first  obtained  to  pass  the  Dar- 
danelles. 

'*  You  may  instruct  the  commander  you  may  select  for  this  service 
to  pay  the  accustomed  ceremonies  and  salutes  to  our  consul  on  his 
reception  on  board  and  departure  from  his  ship,  and  to  omit  no  demon- 
stration of  civility  to  the  authorities  of  the  Sublime  Porte. 

**  I  am,  sir,  very  respectfully,  your  obedient  servant, 

"  WILL.  A.  GRAHAM. 

**  Commodore  S.  H.  Strinoham, 

^^ Appointed  to  command  the  TT.  S.  Squadron 

in  the  Meditaraneanj  Boston^  Mass." 

For  want  of  a  vessel  that  could  be  spared  for  the  purpose,  or  some 
other  cause,  this  order  was  not  complied  with;  and  the  memorialist 
remained  at  Syra,  in  Greece,  to  which  point  he  went  under  the  direc- 
tions of  Commodore  Stringham,  awaiting  a  vessel  and  the  further 
orders  of  the  government,  till  December  20,  1852 ;  when  a  change 
in  the  administration  of  the  State  Department,  on  the  death  of  Mr. 
Webster,  he  was  recalled,  and  immediately  thereupon  returned  to  the 
United  States. 

During  all  this  period  his  agent,  employed  at  his  expense  to  dis- 
charge the  duties  of  the  consulate,  was  prevented  by  the  same  unwar- 
rantable interference  of  the  officials  in  the  United  States  legation 
from  performing  the  functions,  and,  of  consequence,  from  receiving 
the  fees  and  emoluments  of  the  office,  which  at  that  time  were  allowed 
as  the  only  compensation  of  the  officer  discharging  the  duties  of  the 
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consulate.  The  expense  incurred  by  the  payment  of  compensation  to 
his  agent  for  the  period  in  question — being  one  year,  four  months,  and 
twenty-three  days— amounted  to  the  sum  of  $697  90,  for  which  he  has 
received  no  indemnity  by  way  of  fees  or  otherwise.  The  expenses  of 
his  journeys,  made  necessary  by  the  circumstances  to  which  the  com- 
mittee have  referred,  could  not  have  been  less  than  |900  over  and 
above  all  other  expenses  for  his  support  and  maintenance  during  the 
period  mentioned,  away  from  his  home  and  official  post.  There  is  no 
defined  rate  whereby  to  graduate  the  allowance  that  ought  to  be  made 
to  the  memorialist  for  all  these  expenses  ;  but  the  committee  think  it 
will  be  just  and  reasonable  to  allow  him  therefor  at  the  rate  of  the 
compensation  now  fixed  by  law  for  the  consul  at  Constantinople,  to- 
gether with  the  sum  of  $900  for  his  travelling  expenses,  including  in 
this  all  claim  for  the  compensation  paid  by  him  to  his  agent  in  the 
consulate. 

The  committee,  therefore,  report  and  recommend  the  passage  of  the 
accompanying  bill,  which  is  designed,  as  its  terms  import,  to  be  in 
full  of  all  claims  and  demands  of  the  memorialist  for  his  travelling, 
contingent,  and  other  expenses,  as  well  as  for  losses  sustained  by  him 
in  and  connected  with  the  consulate  at  Constantinople. 

The  amount  proposed  to  be  appropriated  by  the  bill  is  the  sum  of 
$4,820  99,  made  up  as  follows:  $431  49  for  balance  of  contingent 
expenses,  $900  for  travelling  expenses,  and  $3,489  60  for  all  other 
expenses,  and  as  full  indemnity  for  all  advances,  payments,  and  losses 
whatever,  as  declared  by  the  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Dic£ifBBB  23,  1S59.— Ordered  to  be  printed. 


Mr.  YuLRB  made  the  following 
REPORT. 

[To  aooompany  bill  S.  22  ] 

The  Committee  on  Post  Offices  and  Post  Boads,  to  whom  was  referred 
the  memorial  of  John  IScottj  HiU  W.  Hotisej  and  Samuel  0.  House^ 
respectJuUy  report: 

That  the  committee  refer  to  the  report,  (No.  39,)  Ist  seesion,  36th 
-Gongresd,  upon  same  memorial,  and  recommend  the  passage  of  the 
same  bill  for  the  relief  of  the  memorialists  which  was  passed  by  the 
Senate  during  its  last  session.     They  accordingly  report  a  bill. 


In  the  Sknatb  op  the  United  States,  February  2,  1858. 

The  Committee  on  Post  Offices  and  Post  Roads^  to  whom  was  referred 
the  memorial  of  John  Scoit,  beg  leave  to  report : 

That  the  memorialifit  seeks  relief  from  a  judgment  obtained  against 
him  and  his  sureties  for  failing  to  carry  into  operation  a  contract  for 
the  conveyance  of  the  mail  on  route  No.  3503,  from  New  Orleans  to 
Key  West. 

It  appears  that,  in  1852,  an  advertisement  was  issued,  inviting  pro- 
posals for  conveying  the  mail,  by  sea,  between  New  Orleans  and  Key 
West,  and  that  the  contract  was  awarded  to  the  said  Scott  for  the  sura 
of  $20,000. 

The  route  was  a  new  one,  and  never  having  been  in  operation  it 
was  difficult  to  estimate  the  worth  of  the  service,  and  the  sum  pro- 
posed by  Scott  proved,  by  the  subsequent  experience  of  the  department, 
to  be  vastly  less  than  was  necessary  for  the  support  of  the  route. 

This  fact,  however,  is  not  adverted  to  as  a  basis  for  the  relief  of  the 
petitioner,  but  as  explanatory,  in  part,  of  the  difficulty  he  experienced 
in  organizing  the  means  to  carry  his  contract  into  effect  as  promptly 
as  might  otherwise  have  been  practicable.  Immediately  upon  being 
informed  that  the  contract  was  awarded  to  him,  the  petitioner  pro- 
ceeded diligently  to  prepare  for  its  execution^  and  in  his  efforts  to 
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obtain  steamships  suitable  for  the  purpose,  he  visited  New  Orleans, 
and  all  the  principal  northern  cities  as  far  as  Portland.  Finding  it 
impossible  to  obtain  suitable  steamers  at  any  reasonable  price,  and  the 
limited  interval  for  commencing  service  not  affording  time  to  build 
them,  he  applied  for  and  obtained  an  extension  of  time  until  the  1st 
of  March.  He  alleges  further,  that  having  been  unfortunately  taken 
sick  at  Washington,  he  was  unable  to  continue  his  efforts,  and  did 
not  succeed  in  effecting  an  arrangement  for  a  suitable  steamer  until 
the  middle  of  March,  when  he. arranged  with  Captain  Montgomery, 
who  had  a  new  steamer  nearly  completed  at  Baltimore,  and  informed 
the  department  of  the  arrangement,  and  that  the  service  would  be 
commenced  in  five  weeks. 

Before  the  expiration  of  that  time,  the  department  gave  the  contract 
to  Samuel  S.  Green,  for  $26,000  per  annum,  and  instituted  a  suit 
against  the  petitioner  for  damages,  which  suit  resulted  in  the  judg- 
ment from  which  he  seeks  relief. 

The  contract  was  made  December  9,  1852,  and  required  the  com- 
mencement of  service  on  the  15th  of  January  following,  an  interval  of 
only  five  weeks.  The  petitioner  appears  to  have  employed  that  very 
brief  time  diligently  in  the  endeavor  to  obtain  a  suitable  steamer,  and 
having  failed,  obtained  an  extension  of  six  weeks  more ;  but,  in  the 
meanwhile,  being  prostrated  by  sickness,  he  was  disabled  from  pursu- 
ing his  object,  and  did  not  effect  an  arrangement  until  a  few  days 
after  the  expiration  of  the  time. 

Upon  an  investigation  of  the  history  of  the  service  since  that  time, 
it  appears  that  no  real  damage  was  caused  to  the  government,  for  the 
price  at  which  the  contract  was  awarded  would  have  been  totally  in- 
sufficient to  sustain  the  service. 

It  seems  that  the  contract  was  transferred,  first,  to  James  C.  Green, 
for  $26,000  per  annum,  who,  after  performing  the  service  very  irregu- 
larly for  a  few  months,  failed,  and  it  was  relet  to  W.  C.  Templeton 
for  $42,000,  who  also  performed  the  service  very  irregularly  ;  that  it 
was  afterwards  let  to  E.  G.  Rogers  &  Co.  for  $41,800,  who  also  failed  ; 
and  the  contract  was  successively  refused  by  two  parties  at  $48,000  ; 
that  it  was  then  let  to  J.  M.  Howell  &  Co.  for  $70,000,  who  likewise 
failed  to  put  the  service  in  operation  ;  afterwards  to  John  B.  Camden 
at  same  rate,  who  failed;  and  finally  to  the  present  contractors  for 
$70,000,  and  no  damages  have  been  sought  against  either  of  these 
other  parties.  Taking  into  view  that  the  route  was  a  new  one,  and 
that  it  was  therefore  difficult  to  estimate  the  proper  value  of  the  ser- 
vice ;  that  the  petitioner  proceeded  in  perfect  good  faith,  and  with 
great  activity  and  devotion,  and  at  a  good  deal  of  personal  expense, 
to  give  effect  to  his  engagement ;  and  that  his  failure  to  commence  the 
service  within  the  brief  time  allotted  was  owing  to  a  providential 
visitation,  which  prostrated  him  with  sickness  in  the  midst  of  his 
efforts  ;  and  that  he  had,  in  fact,  notified  the  department  of  his  having 
made  suitable  arrangements  before  the  contract  was  transferred  to 
Green;  and  considering,  further,  that  the  experience  of  the  service 
has  demonstrated  that  it  was  not  possible  to  be  performed  for  any  sum 
approaching  that  at  which  the  contract  was  awarded ;  and  that  no 
damages  have  been  sought  against  any  of  the  subsequent  failing  con- 
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tractors,  the  committee  have  deemed  it  a  suitable  case  for  tfae  applica- 
tioa  of  a  jast  public  clemency,  and  accordingly  recommend  a  remission 
of  the  penalty  recovered  against  the  petitioner. 

A  bill  to  that  eflFect  is  herewith  reported,  and  its  passage  recom- 
mended by  the  committee. 


Post  Office  Department,  Contract  Office, 

January  22,  1858. 
Sir:  In  answer  to  yours  of  the  19th  instant,  I  have  to  state  that, 
on  the  failure  of  John  Scott  to  put  the  service  in  operation  on  route 
No.  3503,  from  New  Orleans,  Louisiana,  to  Key  West,  Florida,  the 
department,  on  the  4th  of  April,  1853,  ordered  a  contract  with  Samuel 
S.  Green,  of  New  Orleans,  the  next  lowest  bidder,  at  $26,000  per 
annum.  He  commenced  the  service  on  the  2l8t  April,  1853,  but  ceased 
in  February,  1854,  his  boat  getting  aground  at  St.  Marks  and  being 
sold  as  unseaworthy.  After  an  ineffectual  effort  by  the  department  to 
induce  him  to  resume,  the  route  was  advertised  and  let  to  W.  C. 
Templeton,  of  New  Orleans,  the  only  bidder,  at  $42,000  per  annum, 
from  Ist  October,  1854,  to  30th  June,  1855.  He  performed  service 
till  the  close  of  this  term.  For  the  succeeding  four  years  term,  the 
route  (under  the  number  6852)  was  regularly  advertised  with  the  other 
Florida  routes,  and  at  the  lettings,  E.  G.  &  L.  F.  Rogers,  of  New 
Orleans,  were  the  accepted  bidders  at  |41,800  per  annum.  They  put 
the  service  in  operation  accordingly,  and  continued  it  till  September, 

1856,  when  they  failed.  The  next  lowest  bids  were  those  of  Brooks  & 
Barden,  at  $40,000,  and  Walter  L.  Cozzens,  at  $48,000.  Upon  the 
failure  of  Messrs.  Rogers,  the  contract  was  offered,  successively,  to 
both  these  parties  and  declined  by  them.  The  only  other  bid  for  the 
advertised  service  was  at  $70,000  per  annum.     On  the  23d  January, 

1857,  a  contract  was  ordered  with  J.  M.  Howell  &  Co.,  at  $70,000. 
Howell  &  Co.  failing,  up  to  the  14th  of  March,  1857,  to  commence  the 
service,  the  order  to  contract  with  them  was  at  that  date  rescinded, 
and  a  contract  was  ordered  with  John  B.  Camden,  at  the  same  rate. 
He  failed,  however,  to  comply  with  the  conditions  of  the  order,  and 
the  department  proceeded  to  contract  with  the  Southern  Steamship 
Co.,  E.  J.  Hart,  of  New  Orleans,  president,  on  the  same  terms.  They 
commenced  service  on  the  12th  May,  1857,  and  have  continued  to  the 
present  time. 

Very  respectfully,  your  obedient  servant, 

WM.  H.  DUNDAS, 
Second  Assistant  Postmaster  General. 
Hon.  D.  L.  YuLEB, 

Senate  United  States. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


DsoBMBBR  33, 1869.— Ordered  to  be  printed. 


Mr.  YuLEB  made  the  following 
REPORT. 

LTo  aocompany  bill  S.  23.] 

Ihe  Commiftee  on  Post  Offices  and  Post  Boadsj  to  wTiom  was  referred 
the  memorial  of  Arnold  Harris  and  Samuel  F.  Butterworthj  respect- 
fuUy  report: 

That  the  committee  refer  to  the  report,  (No.  151,)  Ist  session,  35th 
Coagress,  upon  the  same  memorial,  and  recommend  the  passage  of 
the  same  hill  for  the  relief  of  the  memorialists  which  was  passed  hj 
the  Senate  daring  its  last  session.     They  accordingly  report  a  bill. 


In  thb  Senate  of  the  United  States,  April  5, 1858. 

The  Committee  on  Post  Offices  and  Post  Boads^  to  whom  was  re/erred 
the  memorial  of  Arnold  Harris  and  Samud  F.  BtUterworthj  respect- 
ftdly  report  : 

That  the  petitioners  ask  relief  from  a  penalty  they  have  incarred 
as  sureties  of  William  Gr.  Kendall,  lately  a  deputy  postmaster  at 
New  Orleans.     The  memorial  is  as  follows : 

ME&IOKIAL, 

To  the  Senate  and  House  of  Bepresentatives  of  the  United  States  in 

Congress  assembled: 

The  memorial  of  Arnold  Harris  and  Samuel  F.  Butterworth  re- 
spectfully showeth : 

That  on  the  14th  of  April,  A.  D.  1853,  they  signed  the  oflScial  bond 
of  William  G.  Kendall,  late  postmaster  of  New  Orleans,  as  his  sure- 
ties in  the  penal  sum  of  sixty  thousand  dollars.  On  the  7th  May, 
1855,  Kendall  was  dismissed  from  the  office  of  postmaster  at  New 
Orleans ;  was  arrested,  charged  with  having  robbed  the  mails ;  was 
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indicted,  tried,  and  acquitted.  After  his  arrest^  and  before  his  trial, 
his  account  was  stated  by  the  Post  0£5ce  Department,  showing  a  bal* 
ance  against  him,  as  postmaster  at  New  Orleans,  of  $10,839  19. 
This  account  was  presented  to  Kendall ;  he  failed  to  pay  any  part  of 
it.  Early  in  January,  1856,  your  memorialists  were  called  upon  by 
the  Post  OiSce  Department  to  pay  up  the  sum  of  $10,839  19,  as  sure- 
ties for  Kendall ;  on  the  7th  January,  1856,  your  memorialist,  S.  F. 
Butterworth,  deposited  with  the  United  States  assistant  treasurer  at 
New  York  the  sum  of  $5,000  to  the  credit  of  this  account;  on  the  19th 
of  January,  1856,  he  deposited,  in  like  manner,  the  further  sum  of 
$1,950.  And  on  the  2l8t  January,  1856,  your  memorialist,  Arnold 
Harris,  deposited  with  the  Auditor  of  the  Post  OflSce  Department  at 
Washington  the  sum  of  $3,889  19,  being  the  balance  claimed  by  said 
account  to  be  due  from  Kendall,  as  postmaster  at  New  Orleans,  to  the 
United  States.  Soon  after  this,  Kendall  was  tried  by  a  jury  at  New 
Orleans,  and  acquitted.  He  immediately  left  the  United  States  and 
went  to  Mexico^  where  he  now  resides.  After  he  had  thus  left  the 
United  States,  on  the  18th  day  of  September,  1856,  your  memorialist, 
Samuel  F.  Butterworth,  received  a  letter  from  the  Auditor  of  the 
Post  Office  Department,  (see  copy  annexed,)  informing  him  that  in 
making  out  the  account  against  Kendall  an  error  had  been  made,  and 
that  there  was  still  due  the  department,  from  Kendall,  the  sum  of 
$5,365  47. 

When  the  account  was  first  stated  by  the  department,  showing  a 
balance  against  Kendall  of  $10,839  19,  he  (Kendall)  insisted  that 
there  was  no  such  amount  due  from  him,  and  that  the  claim  was 
made  merely  to  present  him  as  a  defaulter,  and  thus  prejudice  his 
case  before  the  jury .  Your  memorialists,  not  doubting  his  statements, 
and  certain  of  his  innocence,  paid  the  claim  without  investigation  as 
soon  as  it  was  presented  to  them,  and  they  did  this  to  insure  Kendall 
a  fair  trial,  and  because  they  knew  that  all  of  his  available  means 
were  required  by  him  to  prepare  for  his  defence ;  but  your  memorialists 
distinctly  state  that  if  the  department  had  at  first  claimed  a  balance 
of  $16,204  66  as  due  from  Kendall,  they  certainly  would  not  have 
paid  that  large  sum  without  investigation  and  legal  resistance,  unless 
first  indemnified  by  Kendall  or  his  relatives. 

By  direction  of  the  government,  suit  was  instituted  against  Kendall 
(whose  last  known  place  of  residence  was  in  Missouri)  and  your  me- 
morialists in  the  United  States  circuit  court  of  Missouri  to  recover 
this  last  claimed  balance  of  $5,365  47  ;  process  was  served  at  the  late 
residence  of  Kendall ;  your  memorialists  appeared  by  attorney,  an4 
suffered  judgment  to  be  obtained  against  them  by  default. 

The  only  explanation,  or  rather  excuse,  given  by  the  Post  Office 
Department  for  the  '^  grave  error"  in  rendering  the  first  account 
against  Kendall  for  a  sum  of  $5,365  47  less  than  was  really  due  the 
government,  was  the  fact  that  the  clerk  who  made  out  the  account 
was  intemperate  I 

Your  memorialists  ask  the  Congress  of  the  United  States  to  release 
them  from  the  payment  of  the  judgment  rendered  against  them  as 
above  stated,  and  they  assign  as  a  sufficient  reason  for  such  request 
the  fact  that,  by  the  action  of  an  intemperate  clerk  in  the  Post  Office 

uigitized  by  VjOOQIC 


ASNOLD  HARRIS  A»D  SAMUEL  F.   BUTTERWORTH.  3 

Department,  (since  dismissed,)  they  have  heen  deprived  of  all  remedy 
against  Kendall,  vfho  had  departed  from  the  country  before  the  last 
claim  of  $5,365  47  was  made  known  to  either  of  yonr  memorialists. 

A  further  fact  your  memorialists  present :  Kendall,  charged  with  a 
high  crime,  was  vigorously  prosecuted ;  extraordinary  means  were 
used  to  procure  his  conviction ;  the  United  Sates  district  attorney  at 
New  Orleans  was  not  deemed  equal  to  the  occasion ;  other  distin- 
guished counsel  was  employed,  who  boasted  that  he  was  to  receive  a 
fee  of  $5,000  from  the  government  in  the  event  of  Kendall's  convic- 
tion. To  meet  this  unjust  persecution  and  monstrous  proceeding,  on 
the  part  of  the  United  States,  Kendall  was  compelled  to  expend  large 
sums  of  money  to  retain  the  services  of  Senator  Benjamin  and  other 
eminent  lawyers  ;  to  procure  the  attendance  of  important  witnesses  ^ 
and  to  conduct  his  defence  to  a  successful  issue,  more  than  his  life^ 
his  honor,  and  his  liberty  were  involved  in  the  contest,  not  a  particle 
of  proof  of  guilt  was  produced,  he  was  acquitted. 

The  moneys  thus  expended  by  Kendall,  but  for  the  action  of  the 
government,  would  have  constituted  a  means  of  paying  any  real 
balances  due  from  him  as  postmaster.  By  the  oppressive  action  of  the 
government  he  was  deprived  of  these  means.  Under  these  circum- 
stances your  memorialists  submit  that  his  sureties  ought  not  to  b& 
called  on  to  make  good  the  moneys  thus  expended. 

The  above  facts  considered,  your  memorialists  ask  such  relief  as  the 
Congress  of  the  United  States  may  deem  just  and  proper. 

S.  F.  BUTTERWORTH. 
ARNOLD  HARRIS. 

Snbseq^nently  a  letter  from  one  of  the  petitioners,  in  reply  to  an  in- 
quiry from  the  committee,  was  submitted,  which  is  as  follows  : 

New  York,  March,  20,  1858. 

Dear  Sib  :  A  memorial  from  Arnold  Harris  and  myself,  as  sureties 
of  William  G.  Kendall,  late  postmaster  at  New  Orleans,  has  been 
referred  to  the  Committee  on  rost  Offices  and  Post  Roads,  of  which 
you  are  chairman.  We  omitted  to  state  in  that  memorial  anything- 
in  relation  to  the  capacity  of  Mr.  Kendall,  at  the  time  of  his  acquittal^ 
to  payor  secure  the  amount  claimed  as  due  the  Post  Office  Department 
from  him.  It  may  be  said  that  unless  we  can  show  that  Mr.  Kendall 
could  have  been  forced  to  pay,  we  lost  nothing  by  his  departure  frouh 
the  conntry.  The  fact  is,  that  Mr.  Kendall  possessed  a  valuable 
property  at  Biloxi,  Mississippi,  (represented  to  be  worth  over  $12,000,) 
which  property  he  settled  upon  his  wife  before  he  left  the  country, 
and  proceedings  are  now  pending  in  the  United  States  circuit  court,  ia 
behalf  of  the  United  States,  to  set  aside  this  settlement,  and  to  sub- 
ject this  property  to  the  satisfaction  of  the  judgment  rendered  against 
Kendall.  Had  we  have  known  of  the  existence  of  this  large  claim 
against  us,  as  sureties  of  Kendall,  before  his  departure  from  the 
country,  we  certainly  could,  by  the  application  of  the  sub-treasury 
law,  have  compelled  Mr.  Kendall  to  apply  this  property  to  the  pay- 
ment  of  this  claim,  instead  of  settling  it  on  his  wife.  There  can  be 
no  doubt  of  this.     Mr.  Kendall  would  have  exhausted  his  owp  prop- 
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erty  not  only,  but  also  that  of  his  relatives,  rather  than  have  suffered 
the  penalties  of  the  law  as  a  defaulter. 

I  am,  with  great  respect,  your  obedient  servant, 

SAM.  F.  BUTTERWOETH. 

The  facts  alleged  by  the  memorialists  are  sustained  upon  inquiry. 

The  parties  appeal  to  the  equity  of  the  government  to  protect  them 
from  a  loss  caused  by  the  laches  of  one  of  its  officers. 

When  these  parties  became  sureties  they  reasonably  looked  with 
reliance  upon  the  guards  which  the  laws  created  against  default  of  ils 
officials  for  their  protection.  They  had  a  right  to  expect  correct  and 
accurate  accounts  to  be  kept  by  the  government,  quarterly  settlements, 
and  such  prompt  resort  to  the  vigorous  and  sufficient  means  of  en- 
forcing payment  of  balances  as  the  sub-treasury  law  provided.  They 
had  a  right  also  to  expect  early  and  accurate  notice  of  any  default, 
that  they  might  employ  the  usual  means  of  securing  themselves  from 
damages. 

It  appears  that  through  the  fault  of  the  government,  no  matter  from 
what  cause,  they  were  deceived  as  to  the  amount  due  to  the  govern- 
ment by  Mr.  Kendall,  and  were  not  apprised  of  a  different  state  of 
the  account,  and  of  a  lurther  balance  claimed,  until  the  principal  had 
disposed  of  his  property  and  left  the  jurisdiction  of  the  United  States. 
If  the  government  had  used  the  proper  care  and  diligence,  his  depar- 
ture would  have  been  prevented,  and  in  all  reasonable  probability  the 
amount  recovered.  The  government  was  the  custodian  of  the  accounts. 
It  alone  could  know  the  true  state  of  indebtedness ;  the  sureties  could 
only  know  through  the  government.  When,  upon  being  informed 
by  the  government  of  the  balance  owing,  they  generously  came  for- 
ward and  paid  the  amount  irom  their  own  private  means,  they  had  a 
right  to  regard  their  obligation  as  discharged,  and  to  discharge  their 
minds  from  any  further  vigilance  in  the  transactions  of  Mr.  Kendall. 
Thus,  by  the  default  of  the  government,  they  have  suffered  a  damage, 
and  although  the  case  is  not  one  which  would  secure  them  immunity 
in  a  court  of  law,  yet  it  presents  a  fair  case  for  the  clemency  and  con- 
sideration of  the  government. 

The  committee  think  that  the  government  may  properly  relax  its 
strict  legal  claim,  and  in  consideration  of  the  large  amount  already 
voluntarily  paid  by  these  sureties,  and  the  injury  caused  to  them  by 
the  laches  of  its  own  officers,  release  them  from  from  further  liability. 
They  accordingly  report  a  bill  for  the  relief  of  the  petitioners. 
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laSessum.     S  {    No.  4. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jaotabt  4, 18G0.— OnferMT,  Tbftft  tbe  report  of  the  Committoe  on  Foraigii  Bdadoni  (No.  162, 

34th  CoDsretf,)  bo  printed. 


In  Sbnatb,  May  26, 1866. 
Mr.  Mason  made  the  following 

REPORT. 

The  OamnUUee  m  Foreign  BtkUiona,  to  whom  was  rrferred  iha  memo- 
rial  €fJ.  E.  Martin^  esq.,  acting  oonstd  of  the  United  States,  praying 
compenaaiion  for  dipUmuUic  services,  have  had  the  same  under  oonsid- 
eraiian,  and  now  report  : 

It  appears  from  the  memorial  that  on  Jnly  19, 1850,  on  the  recall 
of  Mr.  J.  B.  Clay,  chargS  d'affaires  of  the  United  States  at  Lisbon^ 
the  archives  of  the  legation  were  placed  in  the  hands  in  the  memo- 
rialist, then  the  acting  consul  of  the  United  States  at  that  port.  That 
firom  that  time  to  June  16, 1861,  when  Mr.  0.  B.  Haddock,  the  suc- 
cessor of  Mr.  Clay,  arrived  in  Lisbon,  the  entire  duties  and  responsi- 
bilities of  the  legation  rested  upon  and  were  performed  by  him.  That 
during  that  time  the  fees  and  emoluments  derived  from  the  consulate 
were  insufident  to  pay  the  current  expenses  of  the  office,  and  that 
he  has  received  no  compensation  whatever  for  the  additional  duties 
and  responsibilities  devolved  upon  him  by  having  the  charge  of  the 
lemtion. 

The  statements  of  the  memorial  are  fully  sustained  by  a  letter  from 
the  Secretary  of  State,  dated  February  29, 1866,  as  to  the  time  during 
which  the  amirs  of  our  legation  at  Lisbon  remained  in  Mr.  Martin's 
charge,  and  the  justice  of  his  claim  for  compensation  is  strongly  urged 
in  a  letter  from  Mr.  Haddock,  United  States  charge  d'a&ires  at 
Lisbon,  dated  January  18, 1863. 

Beffarding  this  case  as  being  within  the  principle  heretofore  estab- 
lished in  the  allowance  of  similar  claims^  the  committee  report  a  bill 
for  the  relief  of  the  memorialist,  and  recommend  its  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jarcabt  II,  I860.— Ordered  to  be  prioted. 


Mr.  Sesashah  made  the  following 
REPORT. 

[To  aceompany  Bill  S.  55.] 

T%e  CommiUee  en  Indian  Affairs ^  to  wham  was  re/erred  the  petition  of 
TUman  Leahy  beg  leave  to  make  the  following  report: 

The  petitioner  represents  that  on  the  7th  day  of  May,  ISSG,  he 
purchased  from  William  Garrett,  who  was  appointed  agent  to  sell 
the  "dead  and  abandoned  Indian  locations"  for  the  State  of  Alabama, 
belonging  to  the  Creek  tribe  of  Indians,  fractional  sections  six  and 
seven^  township  19,  range  18,  under  an  act  of  Congress  passed  in 
1857,  for  which  he  paid  the  sum  of  $679  67.  He  further  states  that 
the  said  fractional  sections  were  sold  as  an  entirety,  and  that  on  ap- 
plication at  the  proper  department  for  confirmation  of  titles  to  said 
purchase  and  for  a  patent  thereon,  he  was  informed  that  the  fractional 
section  seven  was  already  sold  and  patented  to  William  A.  Campbell 
on  the  8th  of  September,  1835.  The  petitioner  states  that  fractional 
section  seven  being  thus  patented  and  previously  sold  as  an  entirety, 
and  that  he  purchased  the  same,  and  that  by  taking  from  the  said 
fractional  section  seven  it  materially  detracts  from  the  value  of  the 
remainder  of  said  land,  particularly  as  on  the  said  fractional  section 
seven  there  is  a  ferry  and  privileges  thereto  belonging.  He  therefore 
nrays  that  there  be  refunded  to  him  the  amount  he  paid  for  said  land, 
$679  67,  with  interest  at  eight  per  cent,  added  from  the  date  of  pur- 
chase^ the  7th  of  May,  1856. 

The  testimony  in  this  case  shows  that,  under  the  treaty  of  March 
24, 1832,  with  the  Creek  Indians,  the  fractions  alluded  to,  a  certain 
Creek  Indian  had  those  lands  assigned  to  him,  being  the  amount  he 
was  entitled  to  as  a  head  of  a  family  of  that  tribe ;  that  It  was  sold, 
as  stated  by  the  petitioner,  under  the  authority  of  the  President  of 
the  United  States,  as  public  land,  and  patented  to  said  Campbell,  as 
stated  by  the  petitioner,  and  that  the  said  Campbell  and  those  claim- 
ing  under  him  have  remained  and  are  now  in  uninterrupted  posses- 
sion of  the  same.  The  testimony  farther  shows  that  the  sale  of  the 
said  fractions  to  the  petitioner  was  an  entirety,  and  that  the  loss  of 
fraction  seven,  which  had  been  previously  sold,  as  above  stated,  doea 
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materially  affect  the  value  of  said  property.  Your  committee  there- 
fore recommend  that  the  said  sale  made  to  the  petitioner  be  rescinded, 
and  the  amount  paid  into  the  treasury  of  the  United  States  by  the 

Eetitioner  be  refunded  to  himi  and  report  the  accompanying  bill  for 
is  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JAavABT  11,  I860.— Ordered  to  be  printed. 


Mr.  Hau  made  the  foUowug 
REPORT. 

[To  aooompany  Wl  a  60.] 

7%e  Committee  on  Naval  Affaire^  to  whom  was  referred  the  memorial  of 
Asm  Scott  f  have  had  the  same  under  coneideration  and  report : 

The  memorialist  alleges  that  she  is  the  widow  of  the  late  William 
B.  Soott,  who  was  appointed  navy  agent  at  Washington  city  in  the 
year  1834,  and  for  the  faithful  performance  of  the  duties  of  which 
ofSoe  he  jpave  the  bonds  required ;  that  in  the  year  ISSS,  in  addition 
to  his  duties  as  navy  agent,  he  was  charged  witn  the  payment  of  navy 

Gnsions,  and  in  consequence  was  required  to  increase  the  penalty  of 
B  bond  under  separate  sureties  as  navy  pension  agent,  as  well  as  ix> 
employ  extra  force  in  his  office,  for  which  no  provision  was  made  at 
the  time  of  his  appointment,  and  that  he  continued  so  to  disburse  the- 
amounts  due  to  said  pensioners  until  June  6, 1849,  when  he  ceased  to 
be  navy  agent. 

Your  memorialist  further  alleges  that  judgment  was  obtained! 
against  her  said  husband  by  the  United  States,  for  the  sum  of  |6,000, 
or  thereabouts,  being  money  retained  by  him  on  account  of  services 
rendered  in  the  disbursement  of  pensions  ;  and  that  he,  notwithstand- 
ing the  uniform  practice  of  allowing  to  otner  pension  agents  (an  office 
entirely  distinct  from  that  of  navy  agent)  a  percentage  on  the  dis* 
borsements  made  by  them,  was  delMtrred  an  onset  to  said  judgment  in 
bis  claim  for  commissions  for  similar  labor  and  responsibility ;  and 
fiirther,  that  in  order  to  satisfy  said  judgment  it  was  necessary  to 
sacrifice  property  to  which  she  was  entitled  in  her  own  right. 

The  memorialist,  therefore,  prays  that  the  accounts  of  her  said 
hnsband  may  be  adjusted  and  settled,  after  allowing  therein  such 
commission  as  has  been  allowed  to  his  successor,  who  went  into  the 
office  of  navy  agent  with  the  duty  of  pension  agent  attached  thereto 
at  the  time  of  his  appointment,  and  at  his  acceptance  of  said  office, 
which,  as  heretofore  shown,  was  not  the  case  at  the  time  of  the 
appointment  of  her  husband. 
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From  facts  before  your  committee  it  appears  that  the  said  William 
B.  Scott,  besides  performing  the  full  duty  of  navy  agent,  as  defined 
at  the  time  of  his  appointment,  and  other  onerous  duties  deyolred 
upon  him  by  the  Navy  Department  in  payments  made  by  him  io  ccmr 
tractors  whoj  by  the  terms  of  their  cantractSj  were  to  be  paid  at  other 
pUxoes  than  at  Washington^  and  by  other  agenie^  disbursed,  during  the 
period  in  which  he  acted  as  pension  agent — about  ten  years — the  sum 
of  |179,49l  32. 

From  the  very  large  additional  risk,  responsibility,  and  labor  de- 
volved upon  the  said  William  B.  Scott  by  these  new  duties,  for  the 
proper  performance  of  which  separate  bond  was  required  and  given, 
as  well  as  the  losses  of  property  occasioned  to  him  thereby ;  and  from 
the  fact  that  it  was  not  a  part  of  his  office  at  the  time  of  his  appoint- 
ment as  navy  a^ent,  as  well  as  the  further  fact  that  his  successor  was 
allowed  and  paid  a  commission  for  similar  services,  your  committee 
deem  this  a  case  of  peculiar  hardship,  and  that  in  justice  and  equity 
the  memorialist  is  entitled  to  the  relief  from  Congress  she  prays,  for 
which  the  accompanying  bill  is  reported,  with  the  recommendation 
that  it  do  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


January  17,  1860. — Ordered  to  be  printed. 


Mr.  Fessenden  made  the  following 

REPORT. 

[To  accompany  Bill  S.  74.] 

The  Committee  on  Finamce,  to  whom  was  referred  the  petition  of  Edward 
N.  Kent^  with  the  accompanying  papers^  report: 

That  the  petitioner  is  the  inventor  of  an  **  apparatus  for  separating 
gold  and  other  precious  metals/'  which  has  been  secured  to  him  hy 
letters  patent,  dat^d  December  4,  1855,  and  February  26,  1856,  re- 
spectively. 

Mr.  Butterworth,  superintendent  of  the  assay  office  at  New  York, 
in  a  letter  to  the  chairman  of  your  committee,  dated  January  20,  1857, 
says: 

*'In  the  operations  of  melting  and  refining,  a  considerable  portion 
of  the  precious  metals  will  be  temporarily  €U)Sorbed  by  the  crucibles 
and  fluxes,  and  mixed  with  the  ashes  of  the  furnace  and  the  sweepings 
of  the  floors.  A  large  amount  of  material  thus  accumulates,  from 
which,  by  some  method,  the  precious  metals  must  be  recovered. 
The  amount  thus  recovered  at  this  office  is  about  $200,000  per  year. 
A  portion  still  remains,  however,  mixed  with  the  materials  which 
have  been  subjected  to  the  processes  employed.  This  residuum  is 
technically  termed  ^sweqf)^'  and  it  has  been  the  practice  of  the  govern- 
ment to  sell  this  sweep  to  the  smelters  of  this  country  and  of  Europe.*' 

It  has  been  proved  to  your  committee  that  the  method  employed  in 
minting  operations,  previously  to  the  invention  and  employment  of 
Mr.  Kent's  apparatus,  for  the  purpose  of  recovering  the  precious 
metals  thus  accumulated,  was  exceedingly  imperfect  and  defective. 
It  was  very  prejudicial  to  the  health  of  persons  exposed  to  the  opera- 
tion, by  reason  of  the  large  quantities  of  fine  dust  liberated  in  sifkin^ — 
80  much  so,  in  one  instance,  as  to  cause  death.  It  was  expensive, 
requiring  a  large  amount  of  labor,  crucibles,  and  fluxes ;  and  it  occa- 
sioned a  very  considerable  per  centage  of  yearly  loss  in  the  '^  sweep" 
sold,  namely,  about  ten  to  twelve  cents  per  pound. 

Mr.  Kent's  apparatus  was  introduced,  at  his  request,  into  the  assay 
office  at  New  York,  in  July,  1855,  with  a  view  of  testing  its  merits. 
It  was  designed  by  the  inventor  to  lessen,  or  avoid,  all  the  difficulties^ 
above  stated,  particularly  by  recovering  a  much  larger  poitioBvof-^i^ 


2  EDWARD    N.    KENT. 

precious  metals  from  their  admixture  with  the  substances,  so  to  im- 
poverish the  sweep  as  to  diminish  the  per  centage  of  loss  on  its  sale. 

The  apparatus  proved  so  successful,  in  all  particulars,  as  to  induce 
the  director  of  the  mint  at  Philadelphia  to  direct  an  examination 
and  report  upon  its  merits.  The  report  was  of  so  favorable  a  charac- 
ter as  to  lead  to  its  subsequent  introduction,  with  the  approval  of  the 
Secretary  of  the  Treasury,  into  the  principal  minting  establishments 
of  the  United  States,  in  all  of  which  it  has  since  continued  in  constant 
use. 

The  testimony  furnished  by  Mil  Kent,  which  accompanies  liis  peti- 
tion and  this  report,  comes  principally  from  the  officers  of  the  mint 
at  Philadelphia  and  the  assay  office  at  New  York,  and  establishes,  to 
the  entire  satisfaction  of  your  committee,  the  great  importance  of  the 
apparatus  in  minting  operations.  It  accomplishes  all  the  purposes  for 
which  it  was  designed. 

Mr.  Butterworth,  in  the  commimication  before  cited,  says: 

^*Mr.  Kent's  invention  eflTects  a  saving  of  two-thirds  the  labor  re- 
quired by  the  old  process ;  it  supersedes  almost  entirely  the  expensive 
operations  of  fluxing,  owing  to  the  thoroughness  with  which  it  sepa- 
rates the  precious  metals  from  the  sweeps ;  and,  by  impoverishing  the 
sweeps  to  one-tenth  their  former  value,  it  effects  a  very  material  aimi- 
nution  of  the  loss  on  their  sale  in  the  market.  I  am  satisfied  that  the 
saving  to  the  government,  effected  by  Mr.  Kent's  invention,  at  this 
office  alone,  is  about  $6,000  per  year." 

The  evidence  is  equally  conclusive  that,  by  avoiding  the  dry  sifting, 
this  apparatus  relieves  the  workmen  from  all  the  deleterious  effects 
upon  health  i)roduced  by  the  old  process. 

By  calculations  made  at  the  mint  and  assay  office,  there  can  be  no 
reasonable  doubt  that  the  saving  to  the  government  effected  by  Mr. 
Kent's  apparatus,  at  those  two  establishments,  will  amount,  in  the 
fourteen  years  of  his  patent,  to  a  sum  exceeding  $120,000.  Esti- 
mating an  equal  saving  at  the  other  establishments,  which  the  wit- 
nesses assume  to  be  a  fair  basis  of  calculation,  the  whole  benefit  derived 
by  the  government  from  this  important  invention,  during  the  continu- 
ance of  the  patent,  will  exceed  $240,000. 

It  is  quite  obvious  that  the  use  of  Mr.  Kent's  apparatus  is  of  too 
much  importance  and  value  to  be  dispensed  with  in  tne  minting  opera- 
tions of  the  government.  It  is  equally  obvious  that  it  can  only  be  used 
legally  with  his  consent.  Were  it  otherwise,  there  is  no  reason  why 
the  United  States  should  not  afford  him  a  just  and  reasonable  com- 

Smsation  for  great  benefits  received  through  his  labor  and  ingenuity, 
ne  of  the  witnesses,  (Mr.  Terry,)  who  has  been  connected  with  the 
assay  office  from  its  commencement,  says  in  a  letter  to  Mr.  Kent: 
"Your  apparatus  is  constructed  on  the  soundest  principles  of  mechani- 
cal and  chemical  science,  and  is,  I  think,  hardly  susceptible  of  much 
improvement." 

All  the  principal  officers  connected  with  both  the  establishments 
before  named  concur  in  the  opinion  that  Mr.  Kent  is  honestly  entitled 
to  remuneration,  and  that  the  continued  use  of  his  apparatus  in  all  the 
minting  operations  of  the  United  States  cannot  be  dispensed  with. 

The  case  is  not  without  precedent.    The  sum  of  $2,600  was  hereto- 
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fore  appropriated  by  Congress  for  the  purchase  of  the  perpetual  right 
to  use,  in  the  mint  and  branch  mints  of  the  United  States,  an  appa- 
ratus invented  by  Rufus  Tyler  for  counting  coins. — (U.  S.  Statutes, 
vol.  5,  p.  688.) 

The  petitioner  thinks  that  he  is  entitled  to  receive  from  the  gov- 
ernment the  amount  of  $20,000  for  the  perpetual  right  to  use  his 
apparatus  in  all  the  minting  establishments  of  the  United  States. 
Taking  into  consideration  the  Rreat  benefits  conferred,  the  fact  that 
this  sum  is  only  one-twelfth  of  the  amount  which  will  be  actually 
saved  to  the  government  through  his  instrumentality,  and  the  very 
limited  compensation  which  he  will  be  likely  to  receive  from  other 
quarters,  your  committee  think  his  demand  not  unreasonable,  and 
accordingly  report  a  bill  for  his  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jahcabt  17,  I860.— Ordered  to  b«  printed. 


Mr.  Brown  made  the  following 

REPORT. 

[To  accompany  Bill  S.  76.] 

The  Committee  on  the  District  of  Gdumbiay  to  wlwm  were  referred  va- 
rious memorials  and  petitions  from  the  corporate  authoritieSy  the 
trustees  of  the  pMic  schoolsy  and  citizens  of  the  city  of  Washingtony 
praying  congressional  aid  for  the  public  sdkools  in  saiadtyy  have  had 
the  same  under  consideration y  and  report: 

First.  That  there  are  no  unsold  lots  of  material  value  in  the  city  of 
Washington,  and  therefore  it  is  useless  to  deny  or  grant  so  mucn  of 
the  prayer  of  the  {>etitioners  as  seeks  a  donation  of  these  lota  to  the 
puhhc  schools  of  said  city. 

Second.  The  policy  of  granting  lands  in  aid  of  puhlic  schools  in  the 
new  States  and  Territories  appears  to  your  committee  to  have  been 
eminently  wise  and  free  from  all  constitutional  objections.  But  when 
it  is  proposed,  as  by  these  memorialists,  to  extend  that  policy  to  the 
District  of  Columbia,  new  and  ^rave  objections  arise.  These  objec- 
tions are  not  only  to  the  expediency,  but,  in  the  judgment  of  many, 
to  the  constitutionality  of  the  proposed  measure.  Without  discussing 
the  question,  your  committee  report  that,  in  their  opinion,  it  is  not 
proper,  at  this  time,  to  make  a  grant  of  public  lands  to  aid  the  public 
schools  in  the  city  of  Washington. 

Third.  The  proposition  to  appropriate  money  in  aid  of  these  schools 
has  engaged  the  attention  of  the  committee. 

It  appears,  according  to  the  beet  data  attainable  by  your  committee, 
that  the  government  owns  about  one-half  in  value  of  all  the  real 
estate  in  the  city  of  Washington.  On  this  it  pays  no  taxes.  The 
citizens  are  heavily  taxed  for  the  various  purposes  of  city  government, 
and  the  United  States  makes  large  appropriations  for  purposes  of  its 
own  within  said  city.  While  the  city  appropriates  largely  from  a  com- 
mon treasury  for  the  support  of  schools,  tne  United  States  never  has 
appropriated  a  dollar  for  that  object. 

On  the  1st  December,  1857,  there  were  in  the  city  of  Washingtoa 
more  than  five  thousand  children,  between  the  ages  of  five  and  eighteen 
years,  who  attended  no  school.     Of  these,  it  is  believed,  more  than 
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two-thirds  have  been  attracted  to  this  point  by  the  government.  They 
are  the  children  of  persons  in  the  service  of  the  United  States,  many 
of  whom  have  no  taxable  property  in  the  city,  and  very  little  any- 
where else. 

Of  these  five  thousand  who  attended  no  school,  one-half  at  least, 
perhaps  more,  were  the  children  of  parents  too  poor  to  bear  the  expense 
of  their  education,  and  they  must  grow  up  in  ignorance,  unless  edu- 
cated at  the  public  expense.  It  would  seem  hardly  fair  to  throw  them 
as  an  exclusive  burden  on  the  private  property-holders  of  this  city. 

There  are  in  the  public  schools  of  tne  city  three  thousand  one  hun- 
dred pupils,  besides  three  thousand  two  hundred  in  the  private  schools. 
The  public  schools  are  maintained  mainly  out  of  the  city  treasury, 
and  there  has  been  appropriated  for  their  support  for  the  present  year 
$28,933,  besides  |25,000  for  the  erection  of  new  school-houses,  making 
in  all  $53,933. 

Your  committee  has  found  a  healthy  state  of  public  sentiment  in 
the  city  on  the  subject  of  education;  many  of  the  largest  property- 
holders  not  only  consenting  to,  but  urging,  an  additional  special  tax 
for  school  purposes.  The  assessed  value  of  property  in  tne  city  is 
$34,493,000,  yielding  a  revenue,  at  the  present  rate  of  taxation,  of 
$206,957,  about  10  per  cent,  of  which  is  appropriated  to  the  support  of 
public  schools.  The  city  has  a  permanent  school  fund  invested  which 
yields  $3,240  per  annum;  and  the  poll  tax,  amounting  to  about  $5,500 
annually,  goes  also  into  the  school  fund.  It  is  now  proposed  to  levy 
a  special  tax  of  ten  cents  in  the  hundred  dollars  for  the  purpose  of 
aiding  the  schools.  This  will  raise  about  $34,500  per  annum,  which, 
added  to  the  interest  on  the  invested  school  ftind  and  the  poll  tax,  will 
be  equal  to  about  $44,000  a  year.  If  the  city  was  well  supplied  with 
school-houses,  this  sum  would  go  far  towards  meeting  the  desired 
object  of  placing  a  school  within  the  reach  of  every  child  in  the  city; 
but  there  is,  unfortunately,  a  great  deficiency  in  school  accommoda- 
tions. 

In  view  of  all  these  facts,*  your  committee  think  it  expedient  for 
Congress  to  pass  an  act  surrendering  to  the  school  fund  of  the  city  the 
fines  and  forfeitures  in  the  district  courts,  and  hereafter  to  be  collected, 
until  the  same  shall  reach  $50,000,  the  money  to  be  applied  to  the 
erection  of  permanent  school-houses. 

The  fines  and  forfeitures  vary  in  amount  per  annum,  according  to 
the  number  and  magnitude  of  ofiences  against  the  criminal  laws.  In 
the  years  1856  and  1857  the  total  of  forfeitures  was  $9,565  50,  and  of 
fines  $1,662  60.  Of  these  sums  only  $1,482  appears  to  have  been 
collected.  By  surrendering  this  fund  to  the  public  schools  there  will 
be  created  an  additional  incentive  to  more  rigid  collections  in  future; 
and  thus  the  double  benefit  of  aiding  the  schools,  and  punishing 
offenders  with  more  certainty,  will  be  obtained. 

In  addition  to  this  provision,  your  committee  propose  an  annual 
appropriation  fi'om  the  national  treasury  of  $25,000,  for  five  years,  on 
the  condition  that  the  citizens  submit  to  the  tax  above  alluded  to — 
tiiat  is,  a  tax  of  about  $34,600,  in  the  aggregate,  for  the  special  pur- 
poses of  the  public  schools;  thus  the  government  will  pay,  for  a  limited 
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time^  about  one  part,  and  the  citizens  two  parts  of  the  expense  of 
keeping  up  the  public  schools;  and  it  is  hoped,  with  this  aid,  these 
schools  in  fire  years  will  be  nut  on  such  a  solid  foundation  that  they 
can  be  sustained  without  aid  nrom  the  government. 
In  accordance  with  these  views,  your  committee  report  a  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jakuart  17,  1860. — Ordered  to  be  printed. 


Mr.  Slidell  made  the  following 

REPORT. 

[To  accompany  Bill  S.  50.] 

The  select  committee,  to  whom  was  referred  the  biU  S.  50,  ^'  to  prohibit 
the  issue  of  bank  notes  by  corporations,  associations,  or  individuals, 
within  the  District  of  Columbia  ;^  and  further  to  prevent  the  circulation 
of  bank  notes  issued  by  any  incorporated  company  or  association  of 
individuals,  located  beyond  the  limits  of  the  District  of  Columbia,  of 
a  less  denomination  than  twenty  dollars/'  having  had  the  same  under 
consideration,  beg  leave  to  report: 

That  it  is,  with  slight  modifications,  similar  in  its  provisions  to  a 
liill  re[)orted  by  a  select  committee  to  the  Senate  on  the  28th  January, 
1858.  That  committee  entered  into  an  investigation  of  the  questions 
which  had  been  referred  to  them  under  a  resolution  of  the  Senate  of 
the  17th  December,  1857,  directing  them  '^  to  examine  into  the  condi- 
tion of  the  corporations  or  associations  acting  as  banks  of  deposit,  dis- 
count, and  issue  in  the  District  of  Columbia,  and  the  authority  under 
which  said  corporations  or  associations  assume  to  transact  the  business 
of  hanking  ;  also  to  inquire  whether  any,  and  what,  further  legislation 
is  necessary  to  regulate  and  control  banks  of  deposit,  circulation,  and 
issue  in  the  District  of  Columbia,"  and  made  the  following  report : 

In  paTsuance  of  the  power  conferred  upon  them,  your  committee 
addressed  the  following  circular  to  the  several  corporations  or  associa- 
tions carrying  on  business  in  the  District  of  Columbia  as  banks  of 
Ihsuc,  to  wit :  the  trustees  of  the  Bank  of  the  Metropolis,  Bank  of 
Washingtorf,  Patriotic  Bank,  Farmers  and  Mechanics'  Bank  of  George- 
town, and  the  Bank  of  Commerce  of  Georgetown  : 

Senate  Chamber,  December  23,  1857. 
SiK :  I  have  been  instructed  by  the  select  committee  of  the  Senate, 
appointed  to  examine  the  condition  of  the  corporations  or  associations 
acting  as  banks  of  deposit,  discount,  and  issue  m  the  District  of  Colum- 
bia, to  request  that  you  will  furnish,  at  as  early  a  day  as  possible,  a 
full  statement  of  the  affairs  of  the  board  of  trustees  of  the 

,  detailing  the  assets  and  liabilities  of  the  same, 
with  full  and  complefte  list  of  its  debtors  ;  the  amounts  due  by  each  ; 
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when  their  obligations  were  contracted,  and  when  they  mature  ;  how 
the  same  are  secured,  and  any  other  information  which  you  may  con- 
sider as  proper  and  necessary  to  a  just  appreciation  of  the  condition  of 
its  affairs. 

Very  respectfully,  your  obedient  servant, 

JOHN  SLIDELL,  Chairman. 

The  circular  was  sent  to  the  last-named  institution  under  the 
erroneous  impression  that  it  was  in  the  same  category  as  the  four 
others,  receiving  its  title  and  exercising  its  powers  derivatively  from 
a  special  act  of  incorporation.  It  appears,  however,  that  the  Bank  of 
Commerce  was  organized  in  1852,  oy  an  association  of  individuals 
claiming  no  peculiar  immunities  or  privileges,  but  forming  a  partner- 
ship for  the  transaction  of  banking  business,  under  no  other  obliga- 
tions or  restrictions  than  those  resulting  from  the  general  law  regula- 
ting commercial  partnerships  in  the  District  of  Columbia,  and  there- 
fore not  subject  to  the  supervision  of  Congress  in  the  administration 
of  their  affairs.  If  the  partners  have  violated  the  law,  as  in  the  opinion 
of  your  committee  they  have,  by  issuing  notes  for  circulation,  they  are 
only  amenable  for  such  violation  to  the  ordinary  judicial  tribunals. 
The  president,  however,  furnished  a  statement  of  the  condition  of  the 
bank,  which  will  be  incorporated  in  the  general  statement  of  the  affairs 
of  all  the  banks  of  issue,  for  the  purpose  of  presenting  a  synoptical 
view  of  the  extent  and  character  of  their  operations.  To  understand 
the  present  condition  and  rights  of  the  other  associations,  it  is  neces- 
sary to  present  a  brief  history  of  their  origin,  of  the  several  acts  of 
Congress  amending  or  extending  their  charters  and  providing  for  the 
liquidation  of  their  affairs. 

The  Bank  of  Washington  was  incorporated  February  15,  1811  ; 
the  Farmers  and  Mechanics'  Bank,  Patriotic  Bank,  and  Bank  of  Me- 
tropolis, March  3,  181Y.  By  the  act  of  March  2, 1821,  the  charters  of 
all  these  banks  were  extended  to  March  3,  1836 ;  and  by  act  of  Feb- 
ruary 9,  1836,  they  were  further  extended  and  limited  to  October  1, 
1836;  and  again,  on  July  2,  1836,  extended  to  July  4,  1838;  on 
May  31,  1838,  they  were  extended  to  July  4,  1840  ;  on  July  3,  1840, 
they  were  further  continued  to  July  4,  1844.  By  this  act  Congress 
adopted  the  policy  of  liquidating  all  the  incorporated  banks  in  the 
District  of  Columbia.  The  country  was  then  slowly  recovering  from 
the  disastrous  consequences  of  the  general  suspension  of  1837,  and  the 
mischievous  effects  of  a  debased  currency  were  felt  and  appreciated 
by  all  classes  of  the  community.  As  the  act  of  July  3,  1840,  seems 
to  have  escaped  the  attention  of  the  courts  and  jurisconsults,  whose 
judgments  and  opinions  have  been  invoked  to  sustain  the  present  action 
of  the  banks  originally  deriving  their  charters  from  Congress,  it  may 
be  well  to  give  its  provisions  in  full.  It  is  to  be  found  in  the  6th 
volume  of  Brown  and  Little's  edition  of  Statutes  at  Large,  page  802. 
Why  it  was  placed  among  the  private  statutes,  when  every  other  act 
relating  to  a  bank  or  banks  in  the  District  of  Columbia  has  been  classed 
with  the  public  acts,  is  not  the  province  of  your  committee  to  decide. 
The  failure  of  the  trustees  and  counsellors  of  the  banks  to  take  any 
notice  of  it,  in  the  various  arguments  they  have  adduced  to  sustain  the 


uiy!iiz.fc;u  uy  ' 


-^.x 


BANKS   OF   THE   DISTRICT   OP  COLUMBIA.  6 

legality  of  their  operationB,  sincxe  July  4,  1844,  might,  perhaps,  war- 
rant the  suspicion  that  this  deviation  from  the  ordinary  classification 
was  not  accidental.  It  is  entitled  ^*  An  act  to  continue  the  corporate 
existence  of  certain  hanks  in  the  District  of  Columbia  for  certain  pur- 
poses." It  declares  that  ^^  the  provisions,  restrictions,  and  enactments 
of  the  act  of  Congress  of  May  25,  1838,  entitled  ^  An  act  to  extend 
the  charter  of  the  Union  Bank  of  Georgetown,  in  the  District  of  Co- 
lumbia, be,  and  the  same  are  hereby,  extended  to  the  Farmers  and 
Mechanics'  Bank  of  Georgetown,  the  Bank  of  the  Metropolis,  the 
Patriotic  Bank  of  Washington,  and  the  Bank  of  Washington :  Pro- 
videdy  That  whenever,  in  the  original  act,  the  1st  July,  1838,  occurs, 
it  shall  be  so  construed  as  to  mean  the  4th  July,  1840 ;  and  when- 
ever the  Ist  July,  1842,  occurs,  it  shall  be  construed  to  mean  the  4th 
July,  1844.'" 

The  preamble  states  the  motives  and  object  of  the  law  ;  it  is  in  these 
words  :  "  Whereas  it  appears  that  an  extension  of  the  charter  of  the 
Union  Bank  of  Georgetown  beyond  1st  day  of  July,  1838,  together 
with  some  amendment  thereof,  is  necessary  to  enable  the  said  corpora- 
tion the  better  to  close  its  concerns,  redeem  its  obligations,  and  collect 
its  debts ;  and  the  extension  and  amendment  aforesaid  have  been  asked 
by  the  said  corporation  for  the  purposes  above  specified,  and  for  none 
other."  The  3d  section  provides  for  a  meeting  of  the  stockholders, 
who  may  elect  a  trustee  or  trustees,  not  exceeding  three,  to  whom  shall 
be  granted  until  July  1,  1842,  (July  4,  1844,)  the  management  of  the 
concerns  of  the  bank  as  fully  and  with  the  same  limitations,  together 
with  others  thereinafter  to  be  named,  as  were  then  given  to  the  presi- 
dent and  directors  of  said  corporation.  If  trustees  be  elected,  the 
president  and  directors  shall  appoint  a  commissioner  to  transfer  to  the 
trustees  all  the  property  of  the  corporation,  upon  the  condition,  first, 
of  discharging  all  the  debts  due  from  said  corporation  ;  and,  after  the 
satisfaction  of  this  trust,  upon  such  other  trusts  and  conditions,  not 
inconsistent  with  their  charter  as  therein  amended,  as  they  may  see  fit. 
The  4th  section  provides  that  the  said  corporation  shall  not,  after  July 
1, 1838,  (July  4, 1840,)  issue  or  reissue  any  bills,  notes,  or  checks  pay- 
able to  bearer,  nor  issue  certificates  of  deposit  payable  to  bearer,  nor 
receive  any  money  or  other  property  from  any  other  corporation,  and 
from  any  person  other  than  one  of  its  stockholders  on  deposit,  and 
under  obligation  to  return  it ;  nor  shall  the  said  corporation,  at  any 
time  after  flie  1st  of  July,  1838,  receive  or  enter  into  any  new  obliga- 
tions or  liabilities  other  than  such  deeds  or  assignments  as  may  be 
necessary  to  convey  away  absolutely  the  property,  real  or  personal,  of 
the  said  bank,  or  other  than  the  renewal  from  time  to  time  of  existing 
debts  due  said  corporation  on  the  receipt  of  partial  payments,  and  the 
taking  of  such  obligations,  additional  assurances,  new  liens,  or  new 
sureties,  as  may  be  necessary  and  proper  for  securing  the  collection  of 
debts  due  to  the  said  bank  on  the  nrst  of  July,  eighteen  hundred  and 
thirty-eight,  and  for  enforcing  the  performance  of  obligations  created 
on  or  before  the  day  and  year  last  aforesaid. 

The  act  then  goes  on  to  provide  remedies  for  recovery  of  debts  due 
to  corporation.  The  8th  section  declares  that,  unless  the  president 
and  directors,  for  the  time  being,  of  the  said  corporation,  shall,  on  be- 
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half  of  the  stockholders,  and  in  virtue  of  an  authority  from  a  majority 
in  interest  and  number  of  them,  file  their  declaration  in  writing  in  the 
office  of  the  Secretary  of  the  Treasury  within  six  months  from  the  date 
of  the  act,  assenting  to  and  accepting  the  extension  of  the  charter 
thereby  granted,  under  the  terms,  conditions,  and  limitations  contained 
in  the  act,  the  corporation  shall  forfeit  all  right  to  an  extension  of  the 
charter.  By  the  annual  letter  from  the  Secretary  of  the  Treasury,  it 
appears  that  the  Bank  of  the  Metropolis,  Bank  of  Washington,  Patri- 
otic Bank  of  Washington,  and  Farmers  and  Mechanics'  Bank  of 
Georgetown,  severally  filed,  before  the  expiration  of  the  six  months 
limited  by  the  act,  tlie  certificate  of  the  president  and  directors  assent- 
ing to  and  accepting  its  terms  and  conditions.  It  would  naturally  be 
supposed  that  these  conditions  having  been  voluntarily  accepted  by  the 
banks,  they  would  have  proceeded  in  good  faith  to  comply  with  them. 
Not  so.  They  continued  to  importime  Congress  for  a  renewal  of  their 
charters  and  the  restoration  of  their  old  privileges;  but,  failing  in  this, 
no  further  legislation  is  to  be  found  in  relation  to  them,  except  the  act 
of  June  17, 1844,  which  merely  provides  that  suits  might  be  commenced 
or  continued  by  or  against  the  banks,  as  if  their  charter  did  not  expire 
on  July  4, 1844.  This  act  would  seem  to  have  been  quite  unnecessary 
for  the  purposes  enumerated,  every  proper  remedy  having  been  granted 
by  the  provisions  of  May  25,  1838,  for  the  recovery  of  debts.  This  is 
expressly  declared  in  the  opinion  of  the  counsel  of  the  Bank  of  Metrop- 
olis, dated  June  25,  1844,  sent  to  tbe  committee  by  the  president  of 
that  association.  It  would  be  difficult  to  suppose  any  other  motive  for 
the  application  to  Congress  than  the  hope  that,  by  enlisting  its  sympa- 
thies in  favor  of  the  stockholders  on  the  plea  that  unless  the  charters 
were  renewed,  there  could  be  no  means  of  collecting  the  debts  due  to 
the  banks,  they  would  thus  obtain  some  legislation  that  would  enable 
them  to  continue  their  business.  This  fact,  with  others,  strongly  illus- 
trating the  bad  faith  of  these  corporations,  is  forcibly  stated  by  a  select 
committee  of  the  House,  of  which  Mr.  Burke,  of  New  Hampshire,  was 
chairman,  in  a  very  able  report  made  on  the  25th  February,  1845. 

Failing  in  their  efibrts  to  obtain  the  renewal  of  their  charters,  the 
banks  determined  to  evade,  or,  rather,  flagrantly  to  violate,  all  the  con- 
ditions imposed  upon  them  by  the  act  of  3d  July,  1840,  adopting  the 
provisions  of  that  of  25th  May,  1838,  to  which  reference  has  been  here- 
tofore made.  No  axiom  of  law  is  better  established  or  more  universally 
recognized  than  that  no  man  or  set  of  men  can  convey  to  others  a 
greater  power  than  that  which  they  themselves  possess  :  the  delegated 
power  can  never  exceed  the  original.  It  would  be  idle  to  quote  au- 
thority to  establish  a  principle  so  rudimental.  The  mode  of  operation 
in  the  case  of  the  Bank  of  the  Metropolis,  and  the  same  course  was 
substantially  pursued  by  the  other  banks,  was  this  :  the  stockholders 
were  convened,  the  president  and  directors  were  selected  as  trustees. 
They  could  not  execute  an  assignment  to  themselves,  and  Richard 
Smith,  the  cashier,  was  selected  as  the  agent  and  conduit  through 
whom  the  property  and  effects  of  the  old  were  to  pass  to  the  trustees 
of  the  new  institution.  The  transfer  was  made  to  Smith  on  3d  July, 
1844,  who  then  assigned  them  to  the  trustees. — (Merrick  vs.  Trustees 
Bank  of  the  Metropolis,  8  GilFs  Reports,  page  69.) 
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It  thus  appears  that  the  president  and  directors  sold  nominally  to 
their  cashier,  but,  in  fact,  to  themselves,  as  trustees,  without  considera- 
tion, or  if  any  were  named,  it  was,  of  course,  purely  fictitious,  all  the 
assets  of  their  respective  institutions,  with  power  to  carry  on  a  gen- 
eral banking  business,  without  any  of  the  restrictions  and  safeguards 
for  the  community  under  which  they  had  acted  as  corporations.  A 
more  shameless  attempt  to  evade  the  express  provisions  of  law 
cannot  well  be  imagined  ;  and  the  committee  believe  that  if  the  acts 
of  May  25,  1838,  and  3d  July,  1840,  had  been  submitted  to  the  court 
of  appeals  of  Maryland,  in  the  case  of  Merrick  vs.  Trustees  of  Bank 
of  Metropolis,  the  decision  would  have  been  very  different.  In  that 
case  it  was  decided  that  the  penal  sections  of  3d  March,  1817,  to  which 
the  committee  will  allude  in  connection  with  the  legality  of  the  present 
issues  of  notes  by  these  banks,  were  repealed ;  tliat  consequently  a 
note  discounted  by  the  bank  in  the  ordinary  course  of  business,  the 
proceeds  of  which  would  be  paid  out  in  the  bills  of  the  bank,  was  not 
given  for  an  illegal  consideration,  and  therefore  not  null  and  void. 
The  court  expressly  says,  in  its  decision,  that  it  considers  the  penal 
sections  of  the  act  of  1817  to  have  been  repealed,  and  that  *'at  the 
same  time  it  is  conceded  that  there  is  no  other  action  of  Congress,  at 
least  none  has  been  referred  to,  as  reaching  these  plaintiffs."  Your 
committee  do  not,  however,  assent  to  the  reasoning  of  the  court  of 
api>eals  of  Maryland  in  the  case  above  cited.  The  act  of  3d  March, 
1817,  is  entitled  **  An  act  to  incorporate  the  subscribers  to  certain 
banks  in  the  District  of  Columbia,  and  to  prevent  the  circulation  of 
the  notes  of  unincorporated  associations  within  the  said  District."  It 
had  two  objects — one  special,  the  other  general.  The  special  object 
was  to  create  certain  corporations,  investing  them  with  certain  privi- 
leges and  immunities,  to  be  enjoyed  under  many  salutary  restrictions, 
and  to  be  limited  in  its  duration,  namely,  to  1st  January,  1822.  The 
general  object  was  to  protect  the  community  against  the  issue  of  notes 
lor  circulation  by  unauthorized  and  irresponsible  companies  or  indi- 
viduals ;  this,  as  the  danger  to  be  guarded  against,  was  one  at  all 
times  likely  to  occur — was  permanent.  It  was  a  criminal  statute,  and 
intended  always  to  be  in  force  until  expressly  repealed.  When  the 
charters  of  the  banks  were  about  to  expire,  the  act  of  2d  March,  1821, 
was  passed  under  the  title  of  *'  An  act  to  extend  the  charters  of  the 
banks  in  the  District  of  Columbia."  The  title  here  indicates  the 
purpose.  The  1st  section  provides  that  the  acts  incorporating  the 
several  banks  of  the  District  of  Columbia  herein  named  be,  and  the 
same  are  hereby,  extended  and  limited  to  3d  March,  1836,  under  and 
subject  to  such  limitations,  modifications,  and  conditions  as  are  here- 
inafter enacted.  These  are  all  confined  specially  to  the  banks  named ; 
the  last  section,  in  the  opinion  of  the  committee,  completely  repudiates 
the  idea  that  the  act  was  intended  to  apply  to  any  other  subject  than 
the  incorporated  banks.  It  declares  ''  that  so  much  and  such  parts  of 
the  said  acts  incorporating  the  several  banks  aforesaid  as  may  be  re- 
pugnant to  this  act  be,  and  the  same  are  hereby,  repealed  and  an- 
nulled."  The  provisions  of  the  act  of  1817  being  limited  to  January 
1,  1822,  it  was  necessary  to  extend  them,  if  the  existence  of  the  banks 
was  to  be  continued;  and,  to  preserve  a  proper  control  over  them, 
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public  policy  required  that  their  duration  should  be  limited.  The 
])enal  sections  were  for  all  time,  did  not  require  renewal,  and,  conse- 
quently, neither  the  renewals  nor  limitations  can  be  considered  as 
applying  to  them.'  But,  while  the  opinion  of  the  committee  is  very 
decided  on  this  question,  as  the  judge  of  the  criminal  court  of  the 
District  of  Columbia,  from  whose  judgment,  it  seems,  there  is  no 
appeal,  has  decided  that  an  indictment  cannot  be  maintained  under 
the  act  of  1817  for  the  issuing  of  bank  notes,  they  think  it  expedient 
to  remove  all  doubts  on  the  subject  by  the  passage  of  a  law  for  its 
prohibition.  The  question  as  to  the  legality  of  the  contracts  made  by 
the  banks  who  have  heretofore  enjoyed  the  privileges  of  incorporation 
is  one  between  them  and  their  debtors,  in  which  the  public  has  no 
concern ;  and  the  committee  has  no  disposition  to  speculate  about  the 
probable  result  of  any  question  of  that  kind  that  may  hereafter  be 
brought  hefore  our  judicial  tribunals.  That  of  the  currency  is  of  a 
very  diflTerent  character ;  it  affects  the  interest  of  every  member  of  the 
community,  and  Congress  is  bound,  not  only  as  the  special  guardian 
of  the  people  of  the  District  of  Columbia,  but  for  the  sake  of  example 
to  the  nation  at  large,  to  watch,  with  the  most  jealous  eye,  everything 
that  may  have  a  tendency  to  debase  it.  Were  there  any  reasonable 
hope  that  we  could  return  to  what  the  committee  considers  to  be  the 
true  theory  of  the  Constitution,  a  total  prohibition  of  the  circulation 
of  paper  money,  issued  under  the  authority  of  the  several  States,  they 
would  give  such  a  measure  their  cordial  support.  But,  believing  that 
the  time  is  yet  distant  when  the  national  mind  will  be  prepared  for 
the  adoption  of  a  purely  metallic  currency,  they  will  make  no  sugges- 
tions of  a  general  character,  and  will  confine  themselves  to  the  subject 
immediately  referred  to  them. 

The  table  which  is  herewith  presented  shows  conclusively  that  the 
issue  of  notes  by  the  banks  of  the  District  of  Columbia  may  be  imme- 
diately suppressed  without  any  inconvenience  to  the  community.  The 
aggregate  net  circulation  amounts  only  to  $265,929,  assuming  that  at 
least  f50,000  of  the  notes  are  held  by  the  banks  themselves,  while,  if 
their  statements  be  correct,  they  have  in  their  vaults  $310,646  49.  De- 
ducting from  the  aggregate  net  circulation  one-third,  or  $88,643,  which 
is  the  lowest  proportion  of  specie  which  a  safe  banking  system  would 
require  as  a  sound  basis  of  circulation,  it  appears  that  the  difference 
between  these  sums,  exhibiting  the  whole  amount  of  active  means 
which  would  be  withdrawn  from  the  funds  employed  by  them  in  dis- 
counting the  paper  offered  by  their  customers,  is  but  $177,286. 
The  interest  on  this  sum,  at  six  per  cent.,  is  $10,637  16.  This  is  the 
extreme  limit  of  the  annual  diminution  of  the  profits  of  the  stock- 
holders by  the  suppression  of  their  circulation ;  but  when  the  addi- 
tional expense  attending  khis  branch  of  their  business  is  taken  into 
account,  it  may  well  be  questioned  if  any  advantage  be  derived  from 
it.  But  small  as  this  circulation  would  appear  from  the  returns  to 
be,  your  committee  believe  that  it  is  now  larger  than  it  was  on  the 
26th  September  last,  when  they  suspended  specie  payments.  Imme- 
diately after  that  date  large  quantities  of  notes  freshly  signed,  many 
of  them  even  bearing  a  subsecjuent  date,  appeared ;  whether  they  were 
paid  out  to  depositors  distrusting  their  solvency,  or  the  banks  increased 
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tbeir  discounts,  your  committee  has  not  been  permitted  to  examine  ; 
but  the  following  extract  from  a  letter  from  the  president  of  the 
Bank  of  Washington,  under  date  of  January  12,  addressed  to  the 
committee,  will  throw  some  light  on  this  branch  of  the  question : 
"  Owing  to  the  large  amount  of  specie  monthly  disbursed  by  the  gov- 
ernment in  this  city,  the  circulation  of  the  District  banks  has,  of  late 
jrears,  been  nearly  nominal,  the  chief  currency  having  been  gold  and 
fdlver  and  notes  of  banks  below  par,  the  latter  not  being  received 
i}A  bankable  funds.  The  circulation  is  larger  now,  in  consequence 
of  specie  being  at  a  premium,  and  because  the  trustees  were  solicited 
by  merchants  and  others  to  increase  their  issues,  and  thereby  keep 
other  notes  of  doubtful  value  from  being  introduced." 

The  novel  information  that  specie  is  at  a  premium,  and  not  the  notes 
of  the  District  banks  at  a  discount,  and  the  very  ingenuous  declara- 
tion that  their  failure  to  pay  them  when  presented  for  redemption, 
has  enabled  them  to  increase  their  circulation,  offer  a  fair  exposition 
of  the  principles  on  which  those  institutions  are  conducted.  The 
worthy  president  of  the  Bank  of  Washington  has  given  the  best 
possible  reason  for  the  suppression  of  District  bank  notes — the  reg- 
nlar  disbursements  of  the  treasury  in  gold  and  silver  furnish  all  the 
oirculating  medium  required ;  those  disbursements  exceed  in  the 
aggregate  six  millions  of  dollars  per  annum,  or  five  hundred  thou- 
sand dollars  per  nionth,  the  latter  sum  being  double  the  net  circula- 
tion of  all  the  banks  of  the  District,  even  when  stimulated  by  the 
suspension  of  specie  payments. 

But  whatever  advantage  they  may  or  might  have  derived  from  their 
circulation,  these  banks  have  no  claim  upon  the  indulgence  of  Con- 
gress. They  exist  and  carry  on  business,  if  not  in  direct  and  open 
defiance  of  law,  as  your  committee  believe,  certainly  by  a  most  shame- 
less violation  of  the  spirit  of  our  past  legislation.  They  have,  with 
one  honorable  exception — viz:  the  Farmers  and  Mechanics'  Bank  of 
Georgetown — refused  to  give  the  committee  such  information  as  will 
enable  it  to  form  any  correct  idea  of  their  condition  and  solvency. 
The  mere  array  of  figures,  showing  a  certain  amount  of  assets  in  bills 
discounted,  &c.,  is  not,  for  the  purpose  of  any  serious  examination, 
worth  the  paper  on  which  it  is  written ;  a  bank  may  have  its  port- 
folio bursting  with  promissory  notes  and  other  evidences  of  debt,  and 
be  utterly  unable  to  meet  the  demands  of  its  creditors ;  and  the  reftisal 
to  permit  any  inquiry  into  the  character  of  their  securities  is  not  cal- 
culated to  create  confidence  in  their  soundness.  This  remark,  true  in 
its  application  to  all  banks,  applies  with  peculiar  force  to  those  of  the 
District  of  Columbia ;  their  bills  or  notes  discounted  form  much  the 
largest  item  of  their  assets.  In  large  commercial  cities  they  are  gen- 
erally based  on  real  transactions,  the  exchange  of  credit  for  merchan- 
dise, and  are,  of  course,  almost  invariably  paid  at  maturity.  Here,. 
on  the  contrary,  where  there  is  little  or  no  external  commerce,  except 
the  export  of  flour  and  grain  from  Q-eorgetown,  a  large  proportion  of 
the  notes  discounted  is  what  is  styled  accommodation  notes,  or  notes 
of  persons  borrowing  money  from  the  banks,  with  endorsements  for 
security.  This  class  of  paper  is  always  repudiated  by  banks  doing 
business  on    legitimate  principles,  because  the  borrower   generally^ 
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requires  additional  time  for  the  payment  of  his  deht,  and  renewals 
become  the  rule  instead  of  the  exception.  In  all  old  institutions 
much  of  this  sort  of  paper  will  be  found ;  and  when  they  are  forced 
into  liquidation,  its  worthlessness  will  generally  prove  to  be  in  pro- 
portion to  the  remoteness  of  its  origin.  It  may  be  assumed  as  a  fact, 
justified  by  all  the  experience  of  the  past,  that  tlie  true  condition  of 
any  joint  stock  bank  that  has  been  engaged  in  business  for  thirty  or 
forty  years  can  only  be  ascertained,  even  approximately,  by  winding 
it  up.  It  is  hoped  that  the  result  may  prove  more  favorable  with  the 
District  banks  than  with  nearly  all  others  which  have  gone  through 
the  same  process.  These  banks,  too,  have  profited  in  another  way  by 
their  suspension  of  payment.  It  will  appear  by  the  annexed  state- 
ment from  the  treasury  that,  instead  of  employing  their  specie  for  the 
payment  of  their  debts,  they  have,  from  the  26th  of  September,  1857, 
until  the  18th  of  January,  1858,  exchanged  $207,050  of  coin  for  a  like 
sum  in  transfer  warrants,  which  they  have,  of  course,  sold  for  a  con- 
siderable premium,  or  given  at  par  to  their  favorites. 

Your  committee,  after  full  deliberation,  is  unanimously  of  opinion 
that  it  is  expedient  to  prohibit  the  issue  of  all  notes  for  circulation  by 
individuals  or  associations  in  the  District  of  Columbia,  not  expressly 
authorized  by  law  to  make  such  issues,  and  to  prevent  the  circulation 
of  all  bank  notes  issued  out  of  the  District  of  Columbia  of  a  less  de- 
nomination than  fifty  dollars,  and  have  reported  a  bill  accordingly. 

The  committee  is  also  of  opinion  that  it  is  inexpedient  to  authorize 
the  establishment,  either  by  general  or  special  laws,  of  banks  of  issue 
within  the  District  of  Columbia,  and  report  a  resolution  to  that  effect ; 
but  should  the  Senate  think  proper  to  instruct  the  committee  to  pre- 
pare and  report  a  general  law  authorizing  the  establishment  of  banks 
of  discount,  deposit,  and  issue  in  the  District  of  Columbia,  it  will 
endeavor  to  frame  a  bill,  which,  while  conferring  all  proper  privi- 
leges for  such  purposes,  will,  as  far  as  possible,  protect  the  commu- 
nity from  their  abuse. 

The  committee  submit  also  the  following  resolution  : 

Resdved,  That  it  is  inexpedient  to  authorize  the  establishment, 
either  by  general  or  special  laws,  of  banks  of  issue  within  the  District 
of  Columbia. 
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No.  1. 


Circular  addressed  to  the  different  banis  of  the  District  of  Columbia, 

December  23,  1857. 

Senate  Chamber, 

December  22,  1857. 
Sir  :  I  have  been  instructed  by  the  select  committee  of  the  Senate, 
appointed  to  examine  the  condition  of  the  corporations  or  associations 
acting  as  banks  of  deposit,  discount,  and  issue  in  the  District  of  Co- 
lumbia, to  request  that  you  will  furnish,  at  as  early  a  day  as  possible, 

a  full  statement  of  the  affairs  of  the  board  of  directors  of  the , 

detailing  the  assets  and  liabilities  of  the  same,  with  a  full  and  com- 
plete list  of  its  debtors ;  of  the  amounts  due  by  each  ;  when  their  ob- 
ligations were  contracted,  and  when  they  mature  ;  how  the  same  are 
secured,  and  any  other  information  which  you  may  consider  as  proper 
and  necessary  to  a  just  appreciation  of  the  condition  of  its  affairs. 
Very  respectfully,  your  obedient  servant, 

JOHN  SLIDELL. 
President  of  Board  op  Trustees 

0/  Bank  of  Metropolis. 


No.  2. 


Bank  op  Washington, 

December  29, 1857. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  o' 
the  23d  instant,  inclosing  a  resolution  of  the  Senate  of  the  United 
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States,  calling  for  certain  information  in  regard  to  the  banks  of  this 
District,  and  I  this  morning  laid  the  same  before  the  board  of  trus- 
tees. The  subject  was  referred  to  a  committee,  and  will  receive  due 
attention. 

With  great  respect,  your  most  obedient  servant, 

WM.  GUNTON,  President, 
Hon.  John  Slidell, 

Chairman,  etc.,  dtc. 


No.  3. 


Patriotic  Bank  op  Washington, 

December  31,  1857. 
Gentlemen  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  23d  instant,  communicating  a  copy  of  the  resolution 
passed  by  the  Senate  on  the  22d  instant. 

Your  communication  has  been  laid  before  the  board  of  trustees, 
who  have  instructed  me  to  transmit  a  statement  of  the  afiairs  of  the 
bank,  prepared  up  to  the  1st  January,  1858,  which  it  is  hoped  will  be 
satisfactory  to  the  committee. 

I  have  been  further  instructed  by  the  trustees  to  say,  for  the  informa- 
tion of  the  committee,  that  this  bank  is  not  an  incorporated  institution, 
but  a  voluntary  association  of  individuals,  acting  through  a  board  of 
trustees  appointed  under  a  deed  of  trust  duly  executed  and  recorded 
in  the  clerk's  office  of  the  circuit  court  of  United  States  for  the 
District  of  Columbia. 

Very  respectfully,  your  obedient  servant, 

JOHN  PURDY,  President, 
Hon.  John  Slidell, 

Chainjian  of  Committee. 
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No.   5. 

Farmers  and  Mechanics'  Bank, 
Georgetown^  D,  (7.,  January  2,  1858. 

Sir:  In  response  to  your  communication  of  the  23d  of  December, 
I  transmit  herewith  the  cashier's  last  weekly  statement,  showing  the 
condition  of  this  bank  on  the  31st  of  December  ultimo. 

In  regard  to  your  request  to  be  furnished  with  a  list  of  the  debtors 
of  this  bank,  I  am  instructed  by  the  board  of  trustees  to  say  that  they 
feel  very  reluctant  to  furnish  such  a  statement  to  become  a  public 
document,  which  might  thereby  operate  injuriously  to  such  debtors ; 
but  they  are  willing  that  you,  or  the  whole  committee,  if  it  will  suit 
your  convenience  to  do  so,  should  call  at  the  bank  and  examine  all  the 
accounts  on  our  discount  ledger. 

Of  the  item  of  ^^ bills  and  notes  discounted,"  as  shown  by  the 
cashier's  statement,  we  consider  $14,064  39  as  debts  lost  to  the  bank; 
and,  in  consequence  of  recent  commercial  failures,  we  consider  $26,500 
of  said  bills  and  notes  as  in  great  danger  of  being  lost. 

To  give  the  committee  a  more  just  estimate  of  the  present  value  of 
the  stock  of  the  bank,  it  is  proper  to  state  that  a  committ^je  of  stock- 
holders rigidly  investigated  the  condition  of  the  bank  in  July,  1849, 
and  came  to  the  conclusion  that  the  capital  stock  then  owned  by  share- 
holders, say  $290,805,  was  only  worth  $197,947.  Since  then,  by  the 
recovery  of  debts  deemed  bad  by  the  committee  at  that  time,  and  gains 
upon  real  estate  since  that  time  disposed  of,  together  with  surplus 
profits,  after  paying  dividends  and  expenses  of  the  bank,  that  sum  had 
been  increased  on  the  31st  of  December,  1857,  to  $236,856  35.  Should 
the  $26,500,  above  referred  to  as  *'  in  great  danger  of  being  lost,"  be 
ultimately  lost  to  the  bank,  it  will  reduce  this  last  sum  by  that  amount. 
The  most  of  the  $14,064  39,  however,  referred  to  as  ''lost,"  was  ex- 
cluded by  the  committee  when  they  reported  the  capital  stock  as  worth 
$197,947. 

It  may  be  proper  to  mention  that  several  of  the  trustees  are  among 
the  largest  shareholders  of  the  stock,  and  that  the  aggregate  indebt- 
edness of  the  board — nine  in  number — does  not  exceed  $13,000. 

I  have  the  honor  to  be,  very  respectfully,  yours,  &c., 

R.  READ, 
President  Farmers  and  Mechanics'  Batik. 

Hon.  John  Sudell, 

Chairman  Select  Committee^  TJ,  S,  Senate. 
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No.  7.]  Bank  of  Commerce, 

Georgetovm,  D,  (7.,  December  31,  1857. 

Sir:  The  undersigned,  president  of  the  Bank  of  Commerce  of  George- 
town, has  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the 
23d  instant,  addressed  "to  the  president  of  the  board  of  trustees  of 
the  Bank  of  Commerce  of  Georgetown,"  requesting  "a  full  statement 
of  the  affairs  of  the  board  of  trustees  of  the  Bank  of  Commerce, 
detailing  the  assets  and  liabilities  of  the  same,  with  a  full  and  com- 
plete list  of  its  debtors,  the  amount  due  by  each,  when  their  obliga- 
tions were  contracted,  and  when  they  mature ;  how  the  same  are 
secured,"  &c.;  and  also  inclosing  a  resolution  of  the  Senate  for  your 
authority  in  the  premises,  adopted  22d  instant. 

It  is  evident,  from  the  direction  of  this  letter,  that  a  misconception 
exists  in  the  honorable  committee  of  the  Senate  as  to  the  origin  and 
legal  position  of  the  Bank  of  Commerce,  which  may  be  easily  removed 
by  a  orief  explanation  of  the  rise  and  establishment  of  that  bank. 
Congress,  by  several  acts,  incorporated  certain  banks  in  this  District, 
whose  charters  expired  in  July,  1844.  The  stockholders  of  these 
banks,  at  a  public  meeting  held  in  June  of  that  year,  directed  all  their 
estate,  real,  personal,  and  mixed,  to  be  conveyed  to  certain  trustees 
upon  certain  trusts,  uses,  and  purposes ;  and  such  deeds  were  duly 
made  and  recorded  in  the  clerk's  office  of  this  District.  The  charters 
of  such  banks  having  expired  in  July,  1844,  the  trustees,  it  is  said, 
were  advised  by  the  most  eminent  counsel  that,  as  officers  of  such  joint 
stock  companies,  they  had  full  power  to  engage  in  the  business  of  bank- 
ing, and  to  issue  paper  money,  discount  notes,  and  receive  deposits. 

The  trustees  of  these  companies,  having  been  thus  fortified  by  the 
opinions  of  able  lawyers,  engaged  in  banking  operations,  and  have 
continued  in  this  business  for  upwards  of  thirteen  years,  and  it  may  be 
inferred  that  their  banking  operations  have  been  highly  beneficial  to 
the  public.  Certain  individuals,  to  wit:  Hugh  B.  Sweeney,  Hamilton 
G.  Fant,  John  L.  Dufief,  Richard  Pettit,  Mrs.  Susan  Ireland,  Charles 
E.  Rittenhouse,  Samuel  Fowler,  William  T.  Herron,  R.  M.  Boyer, 
and  Timothy  O'Neale,  who  are  all  residents  of  this  District,  and  known 
to  be  large  real  estate  owners,  of  abundant  means,  and  who  were  en- 
tirely disconnected  with  the  banks  whose  charters  had  thus  expired, 
determined,  in  the  absence  of  any  banking  law  for  this  District,  and 
at  the  solicitation  of  a  large  number  of  merchants,  to  appropriate  a 
considerable  part  of  their  capital  to  the  business  of  banking. 

The  population  of  the  District  having  largely  increased,  and  the 
current  business  of  the  two  cities  equally  enlarged,  these  individuals, 
in  the  year  1852,  formed  a  joint  stock  company,  with  a  capital  of  one 
hundred  thousand  dollars,  to  carry  on  the  banking  business  in  George- 
town, and  designated  it  the  "Bank  of  Commerce  of  Georgetown." 
They  were  encouraged  to  undertake  this  business  from  the  conviction 
that  they  would  infringe  no  established  public  law,  and  from  the  be- 
lief that  they  had  a  rignt  to  appropriate  their  capital  to  the  use  of  any 
legitimate  object  of  business.  The  stockholders  tnus  formed,  the  Bank 
of  Commerce  appointed  a  president  and  cashier,  and  controlled,  revised, 
and  supervised  the  acts  of  their  officers  at  stated  regular  meetings. 
This  company  has  been  engaged  since  that  year  in  banking  opera- 


BANKS   OP   THE   DISTRICT   OF  COLUMBIA.  15 

tions — that  is  to  say,  in  receiving  deposits,  discounting  notes,  and 
issuing  bills  for  a  limited  circulation. 

The  first  was  clearly  legal,  as  a  deposit  is  only  an  agreement  be- 
tween parties,  the  depositor  having  a  right  to  give  his  money  to  any 
individual  to  keep  and  control,  and  the  depositee  or  bailee  having  the 
same  right  to  receive  the  money.  The  right  to  discount  is  just  as 
clear.  A  discount  is  but  a  loan,  and  all  the  public  law  enjoins  is  that 
no  usury  shall  enter  into  the  contract.  And  here  it  may  be  respect- 
fully suggested  that  as  a  deposit  and  a  loan  not  usurious  are  thus 
legal  and  harmless,  no  government,  however  despotic,  much  less  free, 
hai)  ever  abridged  or  denied  the  rights  of  its  citizens  thus  to  contract 
in  these  simple  forms. 

The  parties,  then,  to  such  innocent  and  legal  operations  should  not 
be  exposed  to  public  view,  it  being  the  undoubted  understanding  of 
our  customers  that,  as  they  have  a  right  to  borrow,  and  the  transac- 
tions being  legal  and  innocent,  they  ought  not  to  be  made  accountable 
for  any  such  engagements,  either  by  a  public  exhibition  of  their 
names  or  a  searching  scrutiny  into  their  ability  to  pay.  This  sug- 
gestion is  confirmed  by  the  reflection  that  it  is  a  private  partnership, 
and  only  responsible  to  the  judicial  tribunals  of  the  country  for  tne 
propriety  of  its  past  operations,  similar  to  other  partnerships,  and  to 
be  governed  by  the  same  laws. 

The  right  to  issue  paper  money  was  not  restrained  by  any  public 
law  or  act  of  Congress  when  this  bank  was  established ;  and  as  such 
issues  were  then,  and  still  are,  legal,  it  is  very  clear  that  the  stock- 
holders and  officers  of  this  bank  cannot  be  subjected  to  any  penalty, 
or  are  amenable  to  other  than  the  courts,  for  the  exercise  of  an  un- 
doubted right. 

That  Congress  has  the  right  to  enact  any  laws  for  the  future  con- 
cerning the  currency  of  this  District  is  beyond  dispute,  and  the  stock- 
holders of  this  bank  will  be  among  the  first  to  acquiesce  in  such 
legislation. 

Confidently  believing  that  they  have  transgressed  no  law,  and  that 
the  courts  are  open  to  their  customers  for  any  imputed  wrong,  they 
cheerftilly  submit  herewith  to  the  consideration  of  the  honorable  com- 
mittee such  a  statement  of  their  condition  as  comports  with  a  strict 
regard  to  the  feelings,  rights,  and  interests  of  others.  That  the  bank 
has  been  of  some  considerable  advantage  to  the  mercantile  community 
may  be  inferred  from  the  lact  that,  during  the  period  of  its  existence, 
about  six  years,  it  has  discounted  oyer  four  miUion  ddUara, 

The  circulation  of  the  bank,  which  constitutes  the  only  possible 
objection  to  it,  so  far  as  the  public  is  concerned,  never  was  any  great 
object,  averaging  less  than  thirty  thousand  dollars. 

Having  referred  for  their  authority  to  the  general  law,  which  gave 
them  full  power  to  engage  in  this  business,  and  cheerfully  rendering 
a  statement  of  the  affiairs  of  the  company,  the  undersigned  believes 
that  it  fiilly  c6mpHes  with  the  object  proposed  by  the  lett^  of  the 
committee. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

C.  E.  RITTENHOUSE,  President. 

Hon.  John  Slidell, 

Chairman  of  the  Sdect  Committee^  cfec,  U.  S.^Sma^f(^QQQ[^ 
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Xo.  9.]  Bank  of  the  Metropolis, 

Waahingtony  January  5,  1858. 

Sir:  I  herewith  inclose  to  you  a  statement  of  the  condition  of  the 
Bank  of  the  Metropolis,  detailing  the  assets  and  liabilities  of  the  in- 
stitution, as  requested  in  your  letter  of  the  23d  ultimo,  which,  I  trust, 
will  be  satisfactory  to  the  committee  of  the  Senate.  We  do  aot  feel 
authorized  to  furnish  you  with  a  list  of  our  debtors,  the  amount  due 
by  each,  &c.,  &c.  By  such  an  exposure  we  should  be  likely  to  lose 
all  our  customers,  and  might  be  made  accountable  to  them  in  suits  for 
dama^.  I  am,  however,  authorized  by  the  president,  the  cashier, 
and  the  trustees,  to  assure  the  committee  that  not  one  of  them  owes 
the  bank  a  dollar,  and  this  I  know  to  be  true.*  They  are  all  gentle- 
men in  easy  circumstances,  and  seldom  have  occasion  to  borrow  money 
from  this  or  any  other  bank — certainly  not  beyond  their  ability  to  pay 
on  demand. 

The  charter  of  this  bank  expired  on  the  4th  of  July,  1844.  Before 
the  expiration  of  the  charter,  July  3,  1844,  the  whole  property  and 
effects  of  the  bank  were  sold  and  transferred  to  trustees  elected  by  the 
stockholders.  By  this  sale  and  conveyance,  executed  in  legal  form, 
the  Bank  of  the  Metropolis  became  a  private  institution,  and  as  such 
it  has  been  carried  on  ever  since,  with  the  full  knowledge  that  every 
stockholder  is  bound  for  the  liabilities  of  the  bank.  I  think  I  can  say 
with  truth  that  the  bank  has  had  as  much  of  the  confidence  of  the 
public  since  the  charter  expired  as  it  ever  had  before,  and  that  it  has 
been  as  useful  to  the  community,  in  all  respects,  as  it  ever  was  before 
that  time.  The  bank  is  safely  and  justly  conducted,  and  every  accom- 
modation is  afibrded  to  the  public  consistent  with  prudence.  No  wild 
flpeculations  are  here  carried  on.  No  purchases  or  sales  of  stocks, 
lands,  or  property  of  any  kind.  Nothing  but  a  tsir  and  legitimate 
system  of  oanking  is  carried  on,  or  permitted  to  enter  into  our  busi- 
ness operations.  The  bank  has  a  high  and  honorable  standing,  not 
only  in  this  community,  but  widespread  throughout  the  country,  and 
I  trust  that  it  will  continue  to  be  so  conducted  as  to  maintain  its  char- 
acter for  punctuality  and  usefulness. 

This  bank  suspended  specie  payments  on  the  28th  of  September  last, 
after  many  of  the  banks  east  of  us  had  ceased  to  pay  coin.  Although 
we  paid  out,  the  day  before  the  suspension,  near  seventy  thousand 
dolbrs  in  gold  and  silver,  we  had  still  a  large  amount  of  specie  on 
hand,  and  were  in  a  very  sound  and  healthy  condition ;  but  the  interest 
of  the  merchants  and  other  business  portion  of  the  District  required  a 
suspension.  We  concluded  that  it  was  best,  and  yielded  to  public 
opinion.  Many  of  our  depositors  advised  and  urged  it  upon  us,  as 
best  for  the  bank  and  for  the  community.  Our  notes  in  circulation 
were  only  $49,500,  whilst  our  gold  and  silver,  and  other  specie  funds, 
amounted  to  $370,078  65.  Since  the  suspension,  we  have  freely  paid 
out  gold  and  silver  to  depositors  and  note-holders,  for  all  market  and 
other  necessary  purposes,  to  the  amount  of  $164,266  82 ;  whilst  there 
has  been  paid  into  the  bank,  in  gold  and  silver,  during  the  same  period, 

*One  of  the  trustees,  a  very  rich  man,  with  two  other  rich  men,  are  joint  drawers  on  a 
note  for  |6,000,  procured  for  one  of  the  churches  in  Washington,  which  note  is  now  about 
iobep«d. 

Rep.  Com.  9 2  uigltlzedbyLiOOgle 
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$223,612  05.  Since  tUs  unavoidable  calamity  fell  upon  the  bank,  I 
have  not  heard  a  single  complaint,  either  among  the  aepositors  or  the 
holders  of  our  notes,  and  I  am  sure  there  has  been  no  just  cause  for 
comnlaint. 

These  misfortunes  will  sometimes  overtake  banks,  merchants,  and 
even  governments,  imd  no  human  foresight  can  prevent  it.  The  pre- 
sent crisis,  like  the  cholera,  seems  to  be  traveling  all  over  the  world, 
and  prostrating  in  its  course  the  most  wealthy  men  and  the  most 
stable  and  popular  institutions.  The  city  of  Hamburg,  remarkable  for 
its  wealth,  and  trading  alone  with  specie,  was  in  the  range  of  this 
financial  tornado,  and  many  of  her  richest  merchants  have  been 
stricken  down  and  ruined  by  it.  I  do  not  doubt  that  if  every  bank 
in  the  United  States  was  discontinued  a  similar  crisis  would  occur  every 
ten  or  twenty  years ;  but  the  people  of  this  country  are  too  entei^ris- 
ing  to  be  tied  down  to  paying  the  cash  for  everything  thev  buy  or 
everything  they  want.  In  truth,  there  is  not  sjpecie  enough  in  the 
world  to  carry  on  the  business  of  this  country.  If  our  bank  is  not  safe 
and  useftd  to  the  community,  none  can  be  made  so ;  for  it  is  guarded, 
watched,  and  protected  to  the  best  of  our  skill  and  judgment,  and  as 
much  with  the  view  of  serving  the  public  as  of  promoting  the  interest 
of  the  stockholders. 

In  carrying  on  our  bank,  as  a  private  institution,  we  have  not  vio- 
lated any  law  or  rule  of  propriety.  We  considered  that  we  had  as 
much  ri^ht  to  carry  on  the  bank,  as  we  conduct  it,  as  any  merchant 
in  Washin^on  to  carry  on  his  business.  Those  who  make  deposits 
and  deal  with  us  find  their  own  interest  in  it.  The  only  inducement 
we  offer  to  them  is  the  regular  and  systematic  manner  in  which  we 
conduct  our  bank,  and  the  facilities  we  afford  them  in  carrying  on  their 
business. 

I  beg  that  the  committee  will  excuse  me  for  mentioning  some  of  the 
services  which  this  bank  has  rendered  to  the  government  when  the 
treasury  had  no  funds.  In  1814  Ool.  Monroe,  then  Secretary  of  War, 
was  sent  to  the  Bank  of  the  Metropolis  by  Mr.  Madison  to  procure  a 
loan  of  two  hundred  thousand  dollars,  to  be  forwarded  to  General 
Jackson,  then  at  New  Orleans,  who  was  out  of  supplies  for  his  army, 
and  could  not  do  without  it.  The  loan  was  made  and  immediatelv 
transmitted  to  the  General.  Several  times  since  that  period  the  bank 
furnished  specie  fiinds  to  pay  the  members  of  Congress,  mail  contract- 
ors, &c.,  without  interest  or  compensation  of  any  kind,  when  the  gov- 
ernment could  not  otherwise  procure  it  in  time  to  meet  the  demand. 
This  bank  was  for  sometime  the  depository  of  the  public  moneys,  and 
afforded  many  facilities  in  the  transmission  of  funds  to  different  parts 
of  the  country,  at  our  own  expense  and  risk.  For  some  vears  we  paid 
the  pensioners  at  this  place  without  any  compensation  whatever. 

If  the  committee  desire  any  further  information  in  relation  to  the 
bank,  we  shall  be  pleased  to  furnish  everything  that  can  be  useful. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  most  obedient 
servant, 

THOS.  CARBERY,  President, 

Hon.  John  Sudkll,  Chairman,  (t'c,  (fee. 
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No.   11. 

Sknate  Chamber,  December  12,  1857. 
Sir:  I  have  received  your  letter  of  December  29,  acknowledging 
receipt  of  mine  of  December  23,  calling  for  information  of  the  condi- 
tion and  affairs  of  the  trustees  of  the  Bank  of  Washington,  in  which 
letter  you  say  that  the  subject  was  referred  to  a  committee  of  the  board 
of  trustees.  I  am  instructed  by  the  special  committee  to  inq^uire  if  it 
be  the  intention  of  the  board  of  trustees  to  give  the  information  asked 
for  in  my  letter  of  December  23.  An  immediate  reply  to  this  letter  is 
requested. 

Very  respectfully,  • 

JOHN  SLIDELL, 
Chairman  Special  Committeey  etc. 
W.  GuNTON,  Esq., 

Board  of  Trustees  of  Bank  of  Washington, 

OTf  in  his  absence,  Cashier  of  said  Board, 


No.  12. 
Bank  of  Washington,  January  12, 1858. 

Sir:  By  direction  of  the  board  of  trustees  of  this  bank,  I  have  the 
honor  to  inclose  herewith  a  statement  showing  the  condition  of  this 
bank  on  the  1st  day  of  January,  1858. 

The  board  do  not  feel  at  liberty,  in  view  of  the  relation  existing 
between  the  bank  and  its  debtors,  to  ftirnish  in  detail  ^'a  list  of  its 
debtors,  the  amount  due  by  each,  when  their  obligations  were  con- 
tracted, and  when  they  mature,"  considering  that  this  would  be  in 
direct  violation  of  the  confidential  nature  of  their  transactions  with 
the  bank.  Besides,  it  is  thought  that  the  statement  herewith  sent 
will  exhibit  the  information  *' necessary  to  a  just  appreciation  of  the 
affairs  of  the  bank." 

In  the  year  1844,  iust  previous  to  the  expiration  of  the  charter  of 
the  bank,  the  stockholders,  in  general  meeting,  placed  in  the  hands  of 
trustees  all  their  assets,  rights,  and  credits,  for  certain  purposes,  and 
among  them  the  power  to  continue  such  banking  acts  and  operations 
as  they  might  legally  do  and  perform.  Under  the  authority  thus 
conveyed,  and  the  joint  resolution  passed  by  Congress  about  the  same 
time,  giving  authority  to  wind  up  the  aflEairs  of  the  old  bank,  the 
trustees  have  been  ever  since  acting  in  good  faith,  and  have  conducted 
their  business,  as  they  believe,  acceptably  to  the  citizens  of  Washing- 
ton, and  satisfactory  to  their  customers  generally.  It  is  true  they 
have  been  obliged  to  succumb  to  this  panic,  which  has  spread  so  disas- 
trously over  the  whole  commercial  world;  but  as  this  bank  is  a  private 
association,  all  its  stockholders  are  liable,  both  to  depositors  and  note- 
holders, so  that  there  is  no  probability  of  loss  occurring  to  either. 

Under  this  unlocked  for  state  of  things  the  trustees  determined  to 
make  no  new  loans,  but  urgently  to  call  upon  all  its  debtors  for  such 
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curtails  as  they  oould  pay  without  making  any  sacr^ces  to  do  so. 
This  was  done  by  most  of  them,  and  every  note  on  which  a  renewal 
was  asked,  on  the  payment  of  a  curtail,  however  small,  was  assented 
to.  Had  the  trustees  insisted  on  the  payment  of  the  notes  as  they 
became  due,  great  inconvenience  and  losses  to  the  business  men  would 
have  been  the  inevitable  result;  but  it  is  now  believed  that  this  bank 
will  not  lose  a  dollar  on  its  discounted  paper  in  consequence  of  this 
untoward  pressure.  Owing  to  the  large  amount  of  specie  monthly 
disbursed  by  the  government  in  this  city,  the  circulation  of  the  Dis- 
trict banks  have  of  late  years  been  merely  nominal,  the  chief  currency 
being  gold  and  silver  and  notes  of  banks  below  par,  the  latter  not 
being  received  as  bankable  funds. 

The  circulation  is  larger  now,  in  consequence  of  specie  being  at  a 

Eremium,  and  because  the  trustees  were  solicited  by  merchants  and 
osiness  men  to  increase  their  issues,  and  thereby  keep  other  notes,  of 
doubtful  value,  from  being  introduced. 

This  communication  would  have  been  transmitted  before  but  from 
unforeseen  circumstances.   As  the  last  weekly  statement  has  been  pre- 
pared for  the  board,  I  send  a  copy  for  ^our  inspection. 
With  great  respect,  your  most  obedient  servant, 

W.  GUNTON,  President 
Hon.  John  Sudell, 

Chairman,  (fee,  United  States  Sena^te, 
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No.    16. 

Treasury  Department,  January  4,  1858. 

Sir:  Agreeably  to  your  request,  I  have  the  honor  to  inclose  here- 
with, from  the  records  of  this  department,  a  copy  of  a  letter  addressed 
to  Wm.  A.  Bradley,  esq.,  president  of  the  Patriotic  Bank,  Washing- 
ton, by  the  Secretary  of  the  Treasury,  dated  4th  January,  1841,  with 
the  statement  from  the  same  record  that  similar  letters  were  addressed 
to  the  other  banks  of  this  District  as  therein  stated. 

The  original  communications  from  those  banks  referred  to  have  not 
been  found  on  the  files  of  the  department. 

Very  respectfully,  your  obedient  servant, 

HOWELL  COBB,  Secretary  of  the  Treasury. 

Hon.  John  Sudell,  Senate  of  the  United  States. 


No.  17. 


Treasury  Department,  January  4, 1841. 
Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  31st 
ultimo,  inclosing  a  list  of  stockholders  and  the  certificate  of  the  pres-' 
ident  and  directors  of  the  Patriotic  Bank  of  Washington,  assenting 
to  and  accepting  the  extension  of  the  charter  of  the  said  bank  upon 
the  terms  and  conditions  contained  in  the  act  of  Congress  of  the  3a  of 
July,  1840,  which  certificate  was  duly  filed  in  my  office  on  the  31st 
day  of  December  ultimo,  in  conformity  with  the  requirements  of  the 
said  act. 

I  am,  &c.,  LEVI  WOODBURY, 

Secretary  of  the  Treasury. 
W.  A.  Bradley,  Esq., 

President  of  the  Patriotic  Bank  of  Washington. 

Similar  letters  were  addressed  to  the  presidents  of  the  following 
banks  of  the  District,  and  the  dates  of  the  filing  of  their  several  cer- 
tificates noted,  as  follows  : 

Bank  of  the  Metropolis,  of  Washington,  certificate  filed  December 
31,  1840. 

Bank  of  Washington,  of  Washington,  certificate  filed  January  2, 
1841. 

Farmers'  Bank  of  Alexandria,  of  Alexandria,  D.  C,  certificate  filed 
January  2,  1841. 

Farmers  and  Mechanics'  Bank  of  Georgetown,  D.  C,  certificate 
filed  January  2,  1841. 
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No.  18. 

Treasury  of  the  United  States, 

Jatmary  18,  1868. 

Sib:  In  answer  to  your  call  of  16tli  instant,  I  have  the  honor  to 
report  the  following  receipts  of  coin  for  transfer  drafts,  viz: 

From  Richard  Smith,  casnier  Bank  of  Metropolis $114,650 

From  James  Adams,  cashier  Bank  of  Washmgton 70,000 

From  C.  Bestor,  cashier  Patriotic  Bank 1,500 

From  W.  Laird,  jr.,  cashier  Farmers  and  Mechanics'  Bank, 

Georgetown 20,000 

From  C.  E.  Rittenhouse,  president  Bank  of  Commerce, 

Georgetown 1,000 

Since  September  26,  1867 207,050 

Very  respectfully,  your  obedient  servant, 

SAMUEL  CASEY, 

Trecmtrer  United  States, 
P.  Clayton, 

A99i8tant  Secretary  of  the  Treasury, 


For  reasons  stated  in  their  report,  the  investigation  into  the  con- 
dition of  the  banks  severally  was  not  as  searchmg  as  the  committee 
would  have  desired  to  make  it;  but  as  those  reasons  still  exist,  and 
the  condition  of  the  banks  (the  resumption  by  them  of  specie  payments 
excepted)  is  supposed  since  to  have  undergone  no  material  change, 
your  committee  adopt  the  said  report,  and  recommend  the  passage  of 
the  bill  referred  to  them. 

They  also  submit  the  following  resolution: 

Heaolvedj  That  it  is  inexpedient  to  authorize  the  establishment, 
either  by  general  or  special  laws,  of  banks  of  issue  in  the  District  of 
Columbia. 


Rep.  Com.  9 3 
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36th  Cokorsss,  >  SENATE.  C  Rep.  Com. 

Isi  Session.      K  t    No.  10. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jakuart  18,  I860.— Ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT. 

[To  accompany  Bill  S.  89.] 

The  Committee  an  Naval  Affairs,  to  whom  was  referred  the  memorial  of 
WaOiam  D.  Mosdey,  asking  relief  from  a  contra^  to  furnish  live-oak 
for  a  doop-cf-war,  which  he  assumed  as  surety,  have  had  the  same 
mider  consideration,  and  report : 

That  Harrifion  R.  Blanchard  contracted  with  the  United  States  on 
the  26th  September^  1856,  to  deliver  at  the  navy  yard,  New  York,  on 
or  before  the  1st  October,  1866,  live-oak  for  naval  purposes,  described 
in  the  contract  as  follows :  *^  30,000  cubic  feet  of  live-oak  timber,  viz : 
3,600  feet  of  principal  pieces,  at  |1  75  per  cubic  foot ;  20,400  feet  of 
moulded  timber,  at  |1  30 ;  and  6,000  feet  of  promiscuous  pieces,  at 
$1  per  cubic  foot,  amounting  in  all  to  $38,820."  For  the  perform- 
ance of  this  contract  the  memorialist,  together  with  Mr.  A.  Williams, 
was  joint  surety  in  the  sum  of  $70,000 ;  and  upon  the  failure  of  the 
contractor  to  perform  it,  the  memorialist  took  an  absolute  assignment 
of  the  contract  from  him,  as  his  affidavit  shows,  and  at  once  entered 
upon  its  performance  in  good  faith. 

Upon  referring  to  the  scale  of  offers  accompanying  the  report  of  the 
Secretarv  of  the  Navy  of  the  Ist  of  DecemW,  1856,  it  vnll  be  per- 
ceived that  Mr.  Blanchard's  offer  was  |8,680  lower  than  the  next 
highest  bidder.  By  the  terms  of  the  contract  the  timber  was  to  be 
cut  within  thirty  nules  of  the  sea ;  and  the  memorialist  states,  what 
is  also  known  to  the  committee,  that  Indian  hostilities  existed  in  this 
country,  and  he  alleges  that  he  was  thereby  prevented  from  executing 
it.  He,  however,  furnished  a  large  portion  of  the  timber,  and  the 
Navy  Department  contracted  with  a  new  party  for  supplying  the  re- 
mainder, at  prices  exceeding  those  alloi^ied  to  Blanchard,  viz:  for 
2,800  cubic  feet  of  principal  pieces  at  $2  per  foot,  and  13,000  feet  of 
moulded  timber  at  |1  60  per  mot,  amountmg  in  all  to  |26,100,  being 
an  excess  of  $3,300  over  Mr.  Blanchard's  contract. 

From  the  copy  of  the  letter  hereunto  annexed,  addressed  to  the 
honorable  Secretary  of  the  Navy  by  the  chief  of  the  Bureau  of  Con- 
struction, Equij^ment  and  Repair,  and  communicated  to  your  com- 
mitteei  upon  their  application  to  the  Navy  Department  for  information, 


Digiti 


zed  by  Google 


2  WILLIAM  D.   MOSELET. 

it  appears  that  ^'  there  hag  been  paid  to  Mr.  Blanchard  on  his  contract 
tiie  sum  of  $13,979  35,  and  the  reservation  in  the  hands  of  the  gov- 
ernment amounts  to  |2,466  94." 

Your  committee  find  that  the  memorialist  contracted  to  deliver  this 
timber  at  unusually  low  rates,  and  that  he  entered  upon  the  perform- 
ance of  his  contract  in  ^ood  faith,  and  probably  would  have  completed 
it  but  for  Indian  hostilities  ;  "  that  if  tne  contract  be  closed,"  and  the 
reservation  of  $2,466  94,  retained  by  the  United  States,  be  paid  to  the 
memorialist,  '^the  average  of  the  whole  contract  will  then  be  at  a  low 
rate,  and  the  entire  frame,  under  the  two  contracts,  will  have  been 
delivered  for  |41,646  29,  which,  in  my  opinion,  (the  bureau,)  is  on 
advantageous  terms  to  the  government ;  that  the  United  States  having 
therefore  lost  nothing,  but  having  actually  obtained  this  timber  upon 
advantageous  terms,  your  committee  deem  the  memorialist  entitled  to 
relief,  and  report  a  bill  accordingly. 


Navy  Department, 
Bureau  of  Construction,  EquipmerU,  dtc,  Feb,  17,  1858. 

Sir  :  In  compliance  with  your  instructions  endorsed  on  the  letter  of 
the  chairman  of  the  Naval  Committee  of  the  Senate  to  the  department, 
of  the  date  of  4th  February,  I  would  respectfully  state  that,  on  the  25th 
September,  1855,  a  contract  was  made  with  Mr.  Blanchard  for  the  de> 
livery  at  the  New  York  yard,  on  or  before  the  Ist  October,  1856,  of 
30,000  cubic  feet  of  live-oak  timber,  viz :  3,600  feet  of  principal  pieces, 
at  $1  75  per  cubic  foot ;  20,400  feet  of  moulded  timber,  at  $1  30,  and 
6,000  feet  of  promiscuous  pieces,  at  |1  per  cubic  foot,  amounting  in  all 
to  138,820. 

Upon  referring  to  the  scale  of  offers  accompanying  the  report  of  the 
Secretary  of  the  Navy,  of  the  Ist  December,  1856,  it  will  be  perceived 
that  Mr.  Blanchard's  offer  was  $8,580  lower  than  the  next  highest 
bidder. 

The  contract  was  not  completed  within  the  time  specified,  for  the 
reason,  as  then  stated  by  the  contractor  or  his  surety  to  the  depart- 
ment, that  they  were  prevented  by  the  hostile  Indians  ;  but  the  gov- 
ernment has  suffered  no  loss  thereby,  and  the  timber  has  not  been 
wanted  for  use. 

It  being  understood  that  the  contract  could  not  be  ftilfilled,  on  the 
4th  August,  1857,  a  letter  was  addressed  by  this  bureau  to  Mr.  Mose- 
ley,  one  of  the  sureties,  to  ascertain  certainly  the  intention  of  the  con- 
tractor, so  that  proper  steps  might  be  taken  to  complete  the  contract. 

Mr.  Moseley  replied,  on  the  1st  September,  1857,  that  he  was  unable 
to  complete  it,  and  at  the  same  time  expressed  his  readiness  to  send 
forward  all  the  timber  he  then  had  cut  conforming  to  the  contract, 
that  it  might  be  taken.  This  showed  a  willingness  on  his  part  to 
Ailfil  his  engagement  as  far  as  lay  in  his  power,  and  it  was  placing 
further  securitjr  in  the  hands  of  the  government.  A  portion  of  this 
timber  was  delivered,  and  the  whole  would  have  been,  it  appears,  as 
is  stated  in  the  memorial,  but  the  vessel  engaged  refused  to  take  it  on 
account  of  its  size. 
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On  the  17th  Novemher,  1857,  a  contract  was  made  with  other  par- 
ties to  complete  the  contract  of  Mr.  Blanchard,  viz:  for  |2,800  cubic 
feet  of  principal  pieces  at  |2  per  foot,  and  13,000  feet  of  moulded 
timber  at  $1  50  per  foot,  amounting  in  all  to  |25,100,  being  an 
excess  of  $3,300  over  Mr.  Blanchard's  contract.  If  the  actual  mea- 
surement proves  to  be  less  than  the  estimated  quantity,  which  it  pro- 
bably will,  the  excess  will  not  be  so  much. 

There  has  been  paid  to  Mr.  Blanchard  on  his  contract  the  sum  of 
$13,979  35,  and  the  reservation  in  the  hands  of  the  government 
amounts  to  $2,466  94.  If  the  contract  is  closed  and  the  reservation 
paid,  the  average  of  the  whole  will  then  be  at  a  low  rate,  and  the 
entire  frame,  under  the  two  contracts,  will  have  been  delivered  for 
$41,546  29,  which,  in  my  opinion,  is  on  advantageous  terms  to  the 
government. 

With  respect  to  the  2,000  cubic  feet  which  Mr.  Moseley  says  he  will 
have  on  his  hands,  of  principal  i)ieces  or  moulded  timber,  or  that  will 
make  such,  and  it  proves  to  be  suitable  and  satisfactory,  it  might  with- 
out detriment  be  taken  at  not  exceeding  his  contract  rates. 

The  papers  are  herewith  respectfully  returned. 
Kespectfiilly,  your  obedient  servant, 

JOHN  LENTHALL, 

Chief  of  the  Bureau. 

Hon.  Isaac  Tottgbv, 

Secretary  of  the  Navy. 
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IttSeuion.     $  {    No.  11. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Juntxt  19,  I860.— Ordered  to  be  printed. 

Mr.  Chandler  made  the  following 
REPORT. 

[To  accompany  Bill  S.  80.] 

The  Committee  on  Commerce,  to  whom  was  re/erred  the  petition  of  Jere-- 
miah  Moors,  with  a  hill  accompanying  the  same,  having  examined  the 
same,  report: 

That  tlxey  adopt  the  report  of  the  committee  made  January  25, 
1855,  in  the  following  words: 

"That  on  August  30,  1831,  Henry  T.  Blake  contracted  with  Adam 
D.  Stuart,  an  agent  of  the  United  States,  to  build  a  light-house  on  the 
outer  Thunder  Bay  island,  in  Lake  Huron ;  that  on  the  same  day  that 
this  contract  bears  date  Mr.  Blake  assigned  it  to  the  memorialist, 
constituting  him  his  agent  to  perform  the  contract,  and  to  receive  the 
pay  of  the  government  therefor,  and  he  was  accepted  by  the  govern- 
ment agent  to  do  the  work,  as  the  substitute  of  Mr.  Blake,  the  original 
contractor;  that  he  proceeded  with  the  government  agent  to  the  place 
of  location,  and  commenced  the  work  upon  the  site  selected  by  said 
government  agent,  prosecuted  the  same  with  skill  and  energy,  in  strict 
conformity  to  the  contract,  and  to  the  entire  satisfaction  of  the  super- 
intendent, until  it  was  nearly  completed — only  a  small  amount  of  la- 
bor to  be  performed  upon  the  lantern — when  a  gale  of  unusual  vio- 
lence arose,  and  a  tremendous  sea  swept  over  several  acres  of  that  part 
of  the  island  on  which  the  li^ht-house  was  located,  beating  against  it 
with  great  force,  and  after  withstanding  the  gale  for  some  time  it  gave 
way,  and  fell  into  the  lake,  leaving  about  twenty  feet  on  the  land  side 
standing,  a  perfectly  sound  wall. 

"  From  all  the  evidence  presented  to  the  committee  in  this  case,  they 
are  of  opinion  that  the  destruction  of  the  tower  was  wholly  attributable 
to  the  injudicious  and  exposed  location  of  the  building,  and  to  the  se- 
verity of  the  storms,  ^for  which  the  memorialist  was  not  responsible,) 
and  not  to  any  defect  m  the  materials  or  workmanship  of  the  Duildinff ; 
and  it  was  no  fault  of  the  contractor  that  it  was  not  entirelv  finished, 
for  he  was  directed  to  place  it  where  it  could  not  stand,  and  where  he 
was  not  able  to  finish  tne  lantern  before  the  tower  fell. 

"  It  is  evident  that  the  site  was  selected  in  good  faith  by  the  govern- 
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ment  agent,  he  being  entirely  ignorant  of  the  great  rise  of  water 
during  the  ftirious  storms  that  beat  upon  it.  It  is  evident  that  the  site 
was  an  unwise  and  injudicious  one,  from  the  fact  that  the  government 
selected  a  site  for  the  new  light-house  ftirther  from  the  water  and  u^on 
higher  ground.  The  secona  light-house  was  built  by  the  memorialist, 
and  out  of  the  same  materials,  and  stands  firm  to  the  present  time. 

"The  memorialist  did  not  undertake  to  guaranty  the  suitableness  of 
the  site,  but  to  furnish  the  labor  and  materials  for  the  structure,  and 
for  its  &ilure  the  government  is  alone  responsible ;  and  the  committee 
know  of  no  rule  of  law  or  justice  which  would  allow  the  government 
to  shelter  itself  from  the  payment  of  a  just  compensation  for  the  labor 
performed,  because  its  agent  had  selected  an  unsuitable  site  for  the 
building." 

In  view  of  the  facts  presented,  the  committee  have  come  to  the  con- 
clusion that  the  memorialist  is  entitled  to  compensation  for  the  mortar 
used  and  labor  performed  in  building  the  first  light-house,  and  recom- 
mend the  passage  of  the  bill  submitted  to  the  committee. 
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Itt  Seanon.     K  }    No.  12. 


IN  THE  SENATE  OF  THE  tJNITED  STATES, 


jAinrAKV  9S,  IMO.— Otdered  to  be  printed. 

Mr.  BsKJAiira  made  the  following 

REPORT. 

[To  aecompany  Bill  8.  97.] 

The  Committee  en  PrivcUe  Land  Claims^  to  tohom  iociB  referred  the  re- 
port tf  tlit  AttofTMy  General  of  the  UnUed  States.  {E^.  Doc.  Ifo.  80,) 
dateaon  the  17th  February^  1859^  evbmits  the /mowing  report: 

The  (^ovemnient  of  the  United  States  is  in  possession  and  claims  as 
owner  six  lots  called  ^'fifty-vara  lots/'  conveyed  to  the  government  by 
qnitrclaim  deed,  executed  in  its  fietvor  hy  l^e  city  of  San  Francisco  on 
tne  11th  December,  1852.  These  lots  extend  from  Harrison  street  to 
the  waters  of  the  harbor,  between  Front  or  Main  street  and  Spear 
street,  and  the  government  has  erected  a  marine  hospital  near  the  front, 
on  Harrison  street,  and  has  inclosed  the  whole  of  the  six  lots  for  the 
use  of  the  hospital. 

A  claim  is  now  made  to  the  two  lots  Nos.  5  and  6,  which  are  the 
water-front  lots,  Iving  at  a  distance  of  about  sixty  yards  from  the 
rear  of  the  hospital  building,  which  clum  is  based  on  two  deeds  exe* 
cnted  by  the  sheriff  of  the  county  of  San  Francisco  on  the  23d  October, 
1851,  wherein  it  is  stated  that,  by  virtue  of  an  (dioB  execution  issued 
from  the  district  court  of  the  fourth  judicial  district  of  Oalifornia, 
under  a  judgment  rendered  in  said  court,  at  the  suit  of  Samuel  A. 
Morrison  va.  The  City  of  San  Francisco,  the  said  sheriff  had  seized  and 
sold,  on  the  said  23d  October,  1851,  said  lot  Ko.  6  to  J.  G.  Ames  and 
8.  W.  Holladay  for  the  price  of  one  hundred  and  fifty  dollars,  and 
the  said  lot  No.  6  to  James  Blair  for  seven  hundred  and  ten  dollars ; 
and  the  heirs  and  assigns  of  the  vendees  under  said  sheriff's  deeds 
now  call  on  the  government  to  purchase  their  title  to  said  lots  Nos.  5 
and  6,  or  to  surrender  their  possession  thereof. 

When  this  claim  was  referred  to  your  committee,  at  the  first  session 
of  the  thirty-fifth  Congress^  it  was  reported  back  without  any  recom- 
mendation, but  with  resolutions  intenaed  to  elicit  from  the  law  officers 
o(  the  government  the  information  necessary  to  enable  CoB|press  to  act 
rith  due  regard  to  the  rights  of  the  government  and  the  just  claims 
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of  the  petitioners. — (See  Senate  Journal^  Ist  Sess,  35th  Cong.,pp,  295, 
296.) 

By  tliese  resolutions  the  Attorney  Greneral  was  directed  *'to  make 
careful  examination  of  the  nature  and  validity  of  the  title  conveyed  to 
the  United  States  by  the  city  of  San  Francisco  on  the  11th  December, 
1852,  and  to  report  to  the  Senate— 

First,  Whether  any  and  what  defects  exist  in  said  title. 

Second,  Whether  the  parties  to  whom  lots  five  and  six  in  the  hos- 
pital square  of  San  Francisco  were  conveyed  by  sheriflF's  deeds  in  1851 
have  valid  title  to  said  lots  under  said  conveyances,  and  are  competent 
now  to  transfer  valid  title  to  the  United  States. 

Third.  What  is  the  present  value  of  said  lots  five  and  six,  and 
whether  the  said  lots  are  indispensable  for  the  use  of  the  hospital. 

Fourth.  Whether  there  are  any  outstanding  claims  of  title  to  any 
other  part  of  said  hospital  square. 

-  Fifth.  Where  the  claimants  of  said  lots  resided ;  or  whether  they 
had  notice  of  the  purchase  by  the  government,  and  knew  of  the  erec- 
tion of  the  hospital,  or  made  objection  thereto. 

The  Attorney  General  made  nis  response  to  these  (][uestion8  by  his 
report  of  the  18th  February,  1859 ;  and  the  information  by  him  com- 
municated is  quite  unsatisfactory,  and  insufficient  to  justi^  any  final 
action  by  the  government  on  the  claims  of  the  petitioners.  The  whole 
matter  was  referred  by  that  officer  to  the  district  attorney  of  San  Fran- 
cisco— ^there  being  nothing  in  Washington  on  which  the  Attorney 
General  could  act  in  person — and  the  report  of  the  district  attorney 
fails  to  give  information  on  the  points  most  essential  for  enabling  Con- 
gress to  devise  proper  legislation  on  the  subject-matter  of  the  claim. 

On  the  second  point  of  inquiry,  ^'whether  the  parties  claiming  said 
lots  five  and  six,  under  the  sheriff's  deed,  have  valid  title  to  said  lots 
under  said  conveyances,"  no  opinion  is  riven. 

On  the  third  point,  as  to  the  value  of  the  lots,  no  opinion  is  given 
by  the  district  attorney,  but  statements  are  furnished  of  the  valuations 
made  by  different  persons,  exhibiting  a  range  of  estimates  from  $7,000 
to  $30,000  as  the  value  of  the  two  lots ;  and  a  communication  has 
been  submitted  to  the  committee,  from  one  of  the  owners,  refusing  to 
take  less  than  the  highest  estimate,  viz:  $30,000,  or  |15,000  per  lot. 
The  collector  of  San  Francisco  declares  that,  in  his  judgment,  they 
are  worth  not  more  than  $3,500  per  lot. 

It  appears  ftirther,  by  answer  to  another  branch  of  the  same  ques- 
tion, that  the  lots  are  not  indispensable  for  the  use  of  the  hospital, 
although  convenient  and  useful. 

Under  these  circumstances  your  committee  cannot  recommend  the 
purchase  of  the  property  nor  its  abandonment  to  the  petitioners.  But 
it  is  evidently  inconsistent  with  a  due  regard  to'  justice  that  the  govern- 
ment should  retain  the  property  by  virtue  of  its  sovereign  power,  and 
refuse  any  relief  whatever.  The  petitioners  may  have  a  good  title, 
notwithstanding  the  failure  of  the  district  attorney  to  report  his  opin- 
ion, or  to  give  all  the  facts  necessary  to  enable  the  Attorney  General  to 
form  an  opinion  for  the  guidance  of  Congress.  Tour  committee  believe 
that  the  only  safe  and  proper  course  is  to  authorize  the  petitioners  to 
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institute  a  suit  against  the  government,  asserting  their  title  to  the  lots 
claimed  by  them ;  and  in  the  event  of  their  making  good  their  claim 
by  the  final  judgment  of  the  court,  authorizing  their  entry  into  posses- 
sion of  said  lots,  the  same  not  being  indispensable  for  public  purposes. 
They  report  a  bill  for  that  purpose. 
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_J^_Ses9um,^ I    No.  13. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


J  AMU  ART  23, 1860. — Ordered  to  be  printed. 


Mr.  Grimes  made  the  following 
REPORT. 

[To  accompany  Ball  S.  96.] 

The  Committee  on  Pensions  j  to  whom  ivere  referred  the  petition  cmd 
papers  relating  to  the  daim  of  Abner  Merrtu,  an  invalid  pensioner , 
for  an  increase  of  pension ^  beg  leave  to  report: 

That  the  committee  refer  to  report  No.  246,  Ist  session  of  the  25th 
Congress,  upon  the  same  petition,  and  recommend  the  passage  of  the 
same  bill  for  the  relief  of  the  petitioner  which  was  passed  by  the 
Senate  on  the  2l8t  of  May,  1858. 

They  accordingly  report  a  bill. 

IN  THE  SENATE  OP  THE  UNITED  STATES. 
Mat  12, 1858.— Ordered  to  be  printed. 

Mr.  Thomson,  of  New  Jersey,  submitted  the  following  report, 
to  accompany  bill  S.  335: 

The  Committee  on  Pensions,  to  whom  were  referred  the  papers  relative  to 
the  daim  of  Abner  Merrill  for  increase  ofpensiony  beg  leave  to  report : 

That  the  said  Abner  Merrill  was  placed  upon  the  pension  roll  on 
the  first  day  of  January,  1832,  at  the  rate  of  four  dollars  per  month, 
on  account  of  partial  disability,  resulting  from  sickness  and  exposure 
while  in  the  line  of  his  duty  as  a  soldier  in  the  war  of  1812. 

They  also  find,  by  the  certificates  of  two  physicians,  viz:  A.  T.  W. 
Stevens,  M.  D.,  and  Beigamin  F.  Green,  M,  D.,  proven  by  the  testi- 
mony of  Hon.  H.  Hamlin,  of  the  United  States  Senate,  and  others,  to 
be  in  respectable  professional  standing,  that  the  disability  under  which 
Mr.  Merrill  had  labored  has  now  become  total. 

The  committee  therefore  are  of  the  opinion  that  he  is  entitled  to  full 
pension,  and  accordingly  report  a  bill  for  that  purpose. 
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l«f  Session.      S  I    No.  14. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamvart  23,  I860.— Ordered  to  be  printGd. 


Mr.  Thomson  submitted  the  following 

REPORT. 

The  Committee  on  Pensions ^  to  whom  was  re/erred  the  petition  of  Mary 
Everts  J  only  surviving  chUd  of  Gideon  Brownson^  deceased^  an  officer 
of  the  revolution,  and  Canada  Brownson,  his  tmdoWj  deceased^  have 
nod  the  same  under  considerationy  and  submit  the  foUowing  report : 

That  the  claim  for  pension  is  based  under  the  act  of  May  16^  1828 ; 
and  to  be  entitled  unaer  that  act  the  person  who  rendered  the  service 
must  have  survived  its  passage.  Gideon  Brownson  died  in  October, 
1796,  and  his  widow  in  June,  1818 ;  consequently  they  were  never 
entitled  to  a  pension,  and  the  heirs  have  no  claim. 

And  further :  by  a  decision  of  the  present  Attorney  General,  children 
of  revolutionary  officers  or  soldiers  are  not  entitled  to  pensions  for  the 
services  of  their  fitthers  in  any  case. 

The  committee  therefore  ask  leave  to  report  back  the  paj)er8  to  the 
Senate,  and  that  they  be  discharged  from  further  consideration  of  the 
subject. 
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l8t  8e89um.     S  (    No.  15. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Janvaat  93, 18G0.— Ordered  to  fate  printed. 


Mr.  Sauijsburt  submitted  the  following 

REPORT. 

The  OommiUee  on  Pensions  j  to  whom  was  r^erred  (he  petition  of  WH- 
liaim  AUen^  a  pensioner  of  the  State  of  ifainey  praying  to  be  cdlowed 
arrears  f^ pension,  beg  leave  to  report: 

That  they  find  the  petitioner  was  granted  a  pension  of  five  dollars 
per  month  from  the  Ist  of  January,  l§39y  by  a  special  act  of  March  1, 
1843,  and  on  the  Ist  of  June,  1868,  his  pension  was  increased  one 
dollar  ner  month,  commencing  at  the  date  of  his  first  allowance.  He 
now  asKS  for  a  pension  from  the  year  1808,  alleging  that  his  disability 
commenced  at  that  period. 

The  committee  are  not  willing  in  such  cases  to  recommend  any 
variation  from  the  law  of  February  4,  1822,  which  prescribes  that 
invalid  pensions  shall  commence  only  from  the  completion  of  the  proof; 
nor  can  they  discover  in  the  case  of  this  petitioner  any  good  reason  for 
a  departure  from  that  law. 

Tney  therefore  recommend  that  the  prayer  of  the  petitioner  be 
denied. 
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IsiSksnon.     \  )    No.  16. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Jahvart  93, 1860. — Ordered  to  be  printed. 

Mr.  Saulsbubt  submitted  the  following 

REPORT. 

The  Committee  on  PendonSj  to  whom  was  referred  the  petition,  of  John 
Pickdly  late  a  lieutenant  in  the  United  States  army^  prayina  a  pension 
Jirom  the  date  of  his  resiffnationy  August  6,  1838,  to  the  time  he  was 
placed  upon  the  pension  rdUs,  (November  1, 1857,)  heg  leave  to  report: 

That  under  a  special  act,  approved  March  2, 1859,  the  petitioner  was 
granted  a  pension  at  the  rate  of  %Vl  per  month — ^the  amount  fixed  bj 
law  for  his  rank  (1st  lieutenant)  and  his  disability,  commencing  on 
the  Ist  November,  1857,  the  date  of  the  completion  of  his  testimony. 

His  prayer  for  pension  for  the  period  anterior  to  the  completion  of 
his  proofi  before  the  committee  is  opposed  to  the  provisions  of  the 
general  statute  in  such  cases,  and  to  the  uniform  practice  of  the  Pension 
Office  and  of  your  committee. 

The  committee  therefore  recommend  that  the  prayer  of  the  petitioner 
be  denied. 
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latSegnon,     \  )    Ko.  17. 


m  THE  SENATE  OF  THE  UNTTED  STATES. 


JjuTOAKT  96,  I860.— Ordered  to  be  |iriated. 


Mr.  BnjAMiir  made  the  following 
REPORT: 

(To  accompany  bill  S,  49.) 

The  Committee  on  Private  Land  Cktimey  to  whom  toas  rtferred  thepeti^ 
tion  (^  the  heirs  and  legtdrepreeeniaiivea  of  Thomas 
prayvug  oot^irmaiion  qf  n  certain  land  daim,  heg  leave  to  report: 

That,  on  the  17th  Decemher,  1799,  Thomas  Maddin  petitioned 
Charles  D.  Delassns,  lieatenant  governor  of  Upper  Louisiana,  for  a 
grant  of  eight  hundred  arpents  of  land  on  the  river  Joachim,  in  the 
district  of  Bt  (Jenevieve;  that,  on  the  30th  of  December,  1799,  the 
lieutenant  governor  ordered  the  surveyor  general  to  put  the  petitioner 
in  possession  of  the  land  and  make  report  of  his  survey  thereof,  '^so 
that  it  may  serve  to  solicit  the  concession  from  the  intendant  general 
of  these  provinces,  to  whom  alone  hdongSy  by  royal  order^  the  distrHnUum 
and  concession  of  aO,  dosses  of  royal  lands." 

Nothing  fur&er  appears  to  have  been  done  by  the  petitioner  prior 
to  the  treaty  of  cession  by  which  Louisiana  was  transferred  to  the 
United  States  on  the  30th  of  April,  1803. 

On  the  7th  September,  1803,  Antonio  Souland,  the  special  surveyor 
for  Upper  Louisiana,  to  whom  the  lieutenant  governor's  order  of  30th 
Deoemoer,  1799,  had  been  issued,  signed  a  certificate  stating  that  on 
(he  20tt  Jvlf/y  of  the  preceding  year^  he  had  surveyed  the  land  oy  virtue 
of  the  above  order.  Under  the  act  of  Congress  of  2d  March,  1806,  the 
}>etitioner  presented  this  claim  for  confirmation  to  the  commissioners, 
and  it  was  twice  r^ected,  viz:  on  the  23d  June,  1806,  and  on  the  23d 
August,  1810. — (Bee  American  State  Papers,  Public  Lands,  vol.  2,  p. 
463.) 

On  the  18th  June,  1812,  Congress  passed  a  law  '^making  further 
provision  for  settling  the  claims  to  land  in  the  Territoiy  of  Missouri," 
(1st  Land  Laws,  p.  216,)  by  the  third  section  of  which  it  is  provided 
"that  every  claim  to  a  donation  of  lands  in  said  Territory,  in  virtue  of 
settlement  and  cultivation,  which  is  embraced  by  the  report  of  the 
commissioners  transmitted  to  the  Secretary  of  the  Treasury,  and  which, 
by  the  said  report,  shall  appear  not  to  have  been  confirmed,  (Ist,)  merely 
because  permission  by  the  proper  Spanish  o£Scer  to  settle  has  not  been 
duly  proven,  or  (2d)  because  the  tract  claimed,  although  inhabited,  was 
not  cultivated  on  the  20th  December,  1803,  or  (3d)  not  to  have  been 
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confirmed  on  account  of  both  sdid  causes ;  the  same  shall  be  confirmed, 
in  case  it  shall  appear  that  the  tract  so  claimed  was  inhabited  by  the 
claimant  or  some  one  for  his  use  prior  to  the  20th  December,  1803,  as 
aforesaid,  and  cuUivcUed  in  eight  months  thereafter," 

By  the  4th  and  8th  sections  of  the  law,  the  recorder  of  land  titles 
was  directed  to  make  report  of  his  action  to  the  Commissioner  of  the 
General  Land  Office,  by  whom  the  report  was  to  be  laid  before  Con- 
gress. The  reports  were  accordingly  made  on  the  1st  November,  1815, 
and  2d  February,  1816.— (See  3d  vol.  Pub.  Lands,  pp.  2T4  to  330.) 

The  reports  thus  made  were  confirmed  by  act  of  April  29,  1816. — 
(1  Land  Laws,  p.  280.) 

By  reference  to  the  above  reports  of  the  commissioners,  it  will  be 
seen  that  the  petitioner's  claims  was  first  rejected  on  the  23d  June, 
1806,  as  ^^unsupported  by  actual  inhabitation  and  cultivation,"  and 
that  "the  board  require  further  proof  of  the  date  of  said  concession  ;" 
and  on  the  20th  August,  1810,  the  board  report^  in  unqualified  terms 
that  "the  claim  ought  not  to  be  granted."  And  on  this  report  the 
claim  was  not  one  which  the  recorder  of  land  titles  was  authorized  to 
report  for  confirmation  under  the  act  of  13th  June,  1812,  because  that 
act  authorized  the  confirmation  ordy  where  there  had  been  habitation 
prior  to  the  20th  December^  1803,  followed  by  cultivation  within  eight 
months  thereafter ;  nor  could  he  recommend  the  confirmation  under 
the  second  section  of  the  act  of  April  12,  1814,  (1  Land  Laws,  243,^ 
because  that  section  only  authorized  confirmation  where  claims  had 
been  previously  rejected,  merely  for  want  of  habitation  on  the  20th 
December,  1803,  whereas  the  present  claim  was  rejected,  not  only  on 
that  ground,  but  also  "because  the  board  required  further  proof  of  the 
date  of  the  concession." 

Accordingly  the  recorder  of  land  titles  did  not  include  this  claim  in 
the  report  of  those  which  he  recommended  for  confirmation,  but  he  did 
recommend  the  confirmation  of  three  other  tracts  as  follows,  viz: 

1.  Thomas  Maddin,  1,000  arpents,  situated  in  New  Bourbon,  county 
of  St.  Gknevieve,  under  possession,  habitation  and  cultivation,  from 
1797  to  1804. 

2.  Thomas  Maddin,  6,000  arpents,  situated  on  Big  river,  and  river 
Aux  Vases,  county  of  St.  Genevieve,  under  habitation,  cultivation,  and 
erection  of  a  mill. 

3.  Thomas  Maddin,  jr. ,  800  arpents,  on  north  branch  of  Saline,  county 
of  St.  Genevieve,  under  habitation  and  cultivation  in  1812  and  1813, 
and  special  location  under  Z.  Trudeau,  lieutenant  governor. 

These  confirmations  are  found  at  pp.  300,  301,  and  302  of  the  3d 
vol.  Pub.  Lands. 

The  petitioners,  not  now  pretending  that  there  was  any  actual  con- 
firmation of  their  claim  under  the  laws  and  proceedings  above  set  forth, 
aver  that  it  was  unintentionally  omitted  in  the  reports,  and  ought  to 
have  been  confirmed,  and  would  undoubtedly  have  been  confirmed 
but  for  the  error  or  oversight  of  the  recorder  in  omitting  it ;  and  in 
support  of  this  averment  they  file  a  paper  of  which  the  following  is  a 
copy,  viz: 
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"Claim  No.  1831. 

"Office  of  the  Bboorder  of  Lattd  Titus, 
St.  Louis,  January  6,  1818. 

"There  onght  to  be  found  on  the  lists  supplied  by  this  o£Sce  for  sur- 
rey,  a  claim  of  800  arpents,  in  the  name  of  Thomas  Maddin,  situated 
on  the  Joachim,  and  of  which  the  following  is  a  copy  from  the  record 
of  the  survey  entered  with  my  predecessor. 

[Here  w  a  plat.] 

"Given  under  my  hand  the  date  above.  Kesurvey,  United  States 
expense. 

"FREDERICK  BATES. 
"General  William  Recior, 

General  Surveyor  for  Illinois  and  Missouri.*' 

To  this  paper  is  appended  a  certificate  that  it  is  correctly  copied 
from  the  dock  of  "Confirmations  by  the  Old  Board  and  Recorder 
Bates,"  on  file  in  the  office  of  the  surveyor  general,  in  St.  Louis. 

This  paper,  with  the  proceedings  had  under  it,  form  the  only  proof 
of  the  alleged  unintentional  omission,  and  your  committee  consider  the 
eyidence  insufficient  to  establish  the  averment,  for  in  view  of  the  fact 
that  Mr.  Bates  had  actually  recommended  for  confirmation  a  tract  of 
800  arpents,  in  favor  of  the  claimant  on  the  Saline  river,  it  seems 
much  mare  probable  that  he  confounded  the  tract  thus  confirmed  with 
that  situated  on  the  Joachim  river,  when  he  signed  the  paper  of  6th 
January,  1818,  than  that  he  should  have  entirely  omitted  the  Joachim 
river  tract  in  his  official  reports,  if  his  intention  had  been  to  confirm 
it ;  and  this  presumption  is  still  further  fortified  by  the  consideration 
that,  under  the  laws  which  formed  his  guide  for  acting  on  these  claims, 
he  could  not  properly  have  recommended  the  Joachim  tract  for  confir- 
mation. 

Your  committee  therefore  report  that  there  is  not,  in  their  judgment, 
any  legal  or  equitable  grounu  shown  for  a  gratuitous  confirmation  of 
this  claim. 

There  remains,  however,  another  question  on  which  the  committee 
have  no  hesitation  in  making  a  report  favorable  to  the  claimants. 
There  is  a  strong  e<juity  in  their  favor  for  a  preemption  right.  The 
land  has  been  occupied,  cultivated,  and  improved  by  them,  and  those 
from  whom  they  deraign  title,  for  a  numoer  of  years.  It  has  been 
converted  by  their  labor  from  wild  land  into  cultivated  ferms  and  cov- 
ered with  valuable  improvements,  and  there  is  no  reason  to  doubt  the 
good  faith  of  those  who  have  held  it  for  the  last  thirty  years.  There 
is  no  justice  in  reiusing  them  the  right  to  purchase  the  land  at  the 
regular  price  charged  by  the  government  for  entries  of  other  lands  that 
are  open  for  sale  in  its  land  offices.  Such  a  refusal  would  amount  to 
a  virtual  confiscation  of  their  improvements,  and  the  fruits  of  the  labor 
of  themselves  and  their  ancestors. 

Your  committee  therefore  report  a  substitute  for  the  bill  referred  to 
them,  and  recommend  its  passage. 
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36th  Congbbbs,  )  SENATE.  (  Bbp.  Com. 

Ist  Session.      \  \    No.  18. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


January  26.  1860.^Ordered  to  be  printed. 

Mr.  Behjahdt  made  the  following 

REPORT. 

[To  accompany  Bill  S.  10€.] 

The  Committee  on  Private  Land  Claims^  to  tvhom  teas  referred  the 
memorial  of  the  ^^  Domestic  and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United  States^'*  and  also  the 
petition  of  Edson  Sherwood  and  twenty-four  others^  praying  for  the 
confirmation  to  the  above-named  society  m  its  title  to  a  certain  tract  of 
land  in  the  State  of  Wisconsin^  have  had  the  same  under  consideration^ 
and  ask  leave  to  make  the  following  report: 

That  in  the  year  1829,  as  petitioners  state,  the  '^  Domestic  and 
Foreign  Missionary  Society  of  the  Protestant  Episcopal  Church  in  the 
United  States,"  by  permission  of  the  Secretary  of  War,  entered  upon 
lot  No.  18,  situated  on  the  east  side  of  Fox  river,  near  Green  Bay,  in 
the  State  of  Wisconsin,  and  established  thereon  a  mission  and  school 
amons  the  Menomonee  and  other  Indians  in  that  vicinity.  The  me- 
morial of  the  society  alleges  that  the  mission  continued  in  successAil 
operation  until  the  removal  of  the  Indians  to  the  west  of  the  Missis- 
sippi, and  that  upwards  of  nine  thousand  dollars  have  been  disbursed 
for  improvements  made  by  it  on  said  land.  The  society,  in  order  to 
indemnify  itself  as  far  as  possible,  as  well  as  to  carry  on  missions  else- 
where, now  asks  Congress  to  pass  an  act  allowing  it  to  enter  said  land 
on  the  payment  of  the  usual  price  demanded  of  seUlers  on  public  lands. 

Your  committee  can  see  no  objections  to  the  prayer  of  the  petition- 
ers being  eranted,  and  a  bill  is  accordingly  reported,  and  its  passage 
recommenaed,  authorizing  said  society  to  enter,  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  the  tract  settled  by  it,  and 
known  as  the  Mission  Farm,  and  containing  92.81  superficial  acres. 
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36th  Conorbsb,  )  SENATE.  (  Rbp.  Com. 

l9i  Session.      $  {     No.  19. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jawvart  26,  I860.— Ordered  to  be  printed. 

Mr.  Powell  made  the  following 

REPORT. 

[To  accompany  Bill  S.  66.] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  a  biU  to  authorize 
and  direct  the  eetUement  of  the  accounts  of  Boss  WiUdns,  James  With- 
ereU,  and  Solomon  Sitleyy  report: 

That  by  the  act  of  Congress  of  the  2l8t  April,  1806,  "to  provide  for 
the  adjustment  of  titles  of  land  in  the  town  of  Detroit,  and  Territory 
of  Michigan,  and  for  other  purposes,"  the  duty  and  responsibility  of 
its  execution  devolved  upon  the  governor  and  the  judges  of  the  Terri- 
tory of  Michigan,  to  whom  a  further  specific  duty  was  assigned  by  the 
act  of  28th  May,  1830. 

The  said  Wilkins,  Witherell,  and  Sibley  were  judges  of  the  said  Ter- 
ritory of  Michigan,  and  the  said  Wilkins  and  the  legal  representatives 
of  Witherell  and  Sibley,  late  judges  of  said  court,  claim  pay  for  services 
performed  in  the  capacity  of  a  land  board,  in  pursuance  of  the  acts  of 
Confess  aforesaid. 

^  The  salaries  of  the  judges  are  fixed  by  law.  They  accept  their  posi- 
tions with  a  full  knowledge  of  the  compensation  they  are  to  receive. 
If  additional  duties  are  imposed  upon  them,  and  no  increase  of  pay  is 
allowed  by  law,  they  discharge  the  duties,  knowing  at  the  time  the  com- 
pensation they  are  to  receive.  In  no  event  should  a  judge  be  allowed 
a  CTeater  compensation  than  that  fixed  by  law.  The  inauguration  of  a 
different  policy  would  be  contrary  to  the  genius  of  the  Constitution  and 
destructive  to  the  independence  of  tlie  judiciary. 

It  would  be  a  severe  blow  at  the  independence  of  the  iudges  to  make 
them  dependent  upon  the  coordinate  departments  of  the  government 
for  their  pay  for  services  rendered.  Had  it  been  the  intention  of  Con- 
gress that  the  judges  who  performed  this  service  should,  have  pay  in 
addition  to  their  salaries  for  the  services  to  be  rendered  as  a  land  board, 
provision  for  the  same  would  have  been  made  by  law  at  the  time  the 
duty  was  imposed.  For  the  reasons  above  stated,  the  conmiittee  are  of 
the  opinion  that  the  bill  should  not  pass. 
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36th  Congrbss,  )  SENATE.  (  Bep.  Com. 

Isi  Sesaion.     J  {    No.  20. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jawart  90,  I860.— Ordered  to  be  printed. 

Mr.  Powell  made  the  following 

REPORT. 

[To  accompany  Bill  S.  108.] 

The  Committee  on  Pensions y  to  whom  was  rtf  erred  a  petition  for  the  rdi^ 
of  Mrs.  A,  L.  ChUdSj  widow  of  the  late  Brevet  Brigadier  Oeneral 
Thomas  GhUdSj  report: 

That  Brevet  Brigadier  General  Thomas  Childs,  an  honorable  and 
gallant  officer  of  the  army  of  the  United  States,  who  was  four  times 
breveted,  twice  for  distinguished  services  rendered  in  the  Florida  war, 
and  twice  for  gallant  conduct  in  the  war  with  Mexico,  died  in  service  at 
Tampa  Bay,  Florida,  of  yellow  fever,  on  the  8th  of  October,  1853. 

The  laws  allow  pensions  to  widows  of  officers  of  the  army  who  are 
slain  or  die  of  wounds  received  in  battle.  We  can  see  no  reasons  why 
the  widows  of  those  ordered  by  their  government  to  posts  where  dis- 
ease and  pestilence  prevail,  of  which  they  die,  should  not  receive  a 
like  bounty.  We  are  advised  that  many  of  the  officers  of  the  late 
Greneral  Childs'  command  at  Tampa  Bay,  in  1853,  died  of  the  fever. 
The  widows  of  some  of  the  officers  of  his  command  who  died  in  the 
same  year,  at  the  same  place,  have  been  allowed  pensions  by  special 
acts  of  Congress. 

We  are  of  the  opinion  that  the  bill  which  is  herewith  reported, 
allowing  Mrs.  Chilos  a  pension  of  |25  a  month,  should  pass. 
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36th  Congrkss,  )  SENATE.  C  Rep.  Com. 

Ist  Session,     J  )     No.  21. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jahvakt  90, 16G0.— Ordered  to  be  printed. 

Mr.  Davis  made  the  following 

REPORT. 

[To  accompany  Bill  S.  61.] 

The  Committee  en  Military  Affairs  andtJie  MHitia^  to  whom  was  referred 
S.  BiU  No.  61,  having  had  the  same  under  oorisideratum,  report: 

This  bill  proposes  a  reorganization  of  the  several  departments  and 
corps  of  the  armv  to  promote  its  efficiency,  and  a  reduction  of  the 
present  number  of  officers,  with  a  consequent  dimunition  of  expenditure 
of  nearly  $109,000. 

The  first  and  second  sections  provide  for  the  appointment,  by  selec- 
tion from  the  field  officers  of  the  army,  of  four  additional  brigadier 
generals,  so  that  the  whole  number  of  brigadier  generals  in  the  army 
will  be  eight,  and  they  are  necessary  to  command  as  follows : 

One,  the  military  department  of  the  east;  one,  the  military  depart- 
ment of  the  west;  one,  the  military  department  of  Texas;  one,  the 
military  department  of  New  Mexico;  one,  the  military  department  of 
the  Pacific;  one,  the  military  department  of  Utah;  one  to  be  adjutant 
general ;  one  to  be  quartermaster  general. 

8ec.  3.  Staff  departments.     In  the  adjutant  general's  department,, 
four  of  the  captains  are  to  be  promoted  to  majors,  and  the  grade  of' 
captain  in  that  department,  now  including  eight  officers,  is  to  be  pro- 
spectively abolished.     In  the  quartermaster's  department  there  is  to- 
be  a  reduction  of  one  colonel,  and  one  lieutenant  colonel ;  an  increase*^ 
of  four  majors,  and  the  grade  of  captain,  now  including  twenty-eight 
officers,  to  be  prospectively  abolished.     In  the  subsistence  department^ . 
lour  captains  are  promoted  to  majors,  and  the  grade  of  captain,  now 
including  eight  officers,  to  be  prospectively  abolished. 

In  the  medical  department  there  is  to  be  an  increase  of  two  assistant 
surgeon  generals,  with  the  assimilated  rank  of  lieutenant  colonel,. and 
a  reduction  of  two  in  the  number  of  surgeons  holding  the  assimilated 
rank  of  major. 

In  the  pay  department  all  the  offices  are  to  be  abolished  as  they 
become  vacant,  and  the  duties  now  performed  by  paymasters  are  to  be 
performed  by  officers  of  the  quartermaster's  department. 

The  advantages  to  the  troops  of  this  change  will  be,  that  payments 
to  them  may  thereby  be  made  more  regularly  and  frequently. 

Section  4  and  5  provide  for  the  assignment  of  first  and  second  lieu* 
tenants  of  regiments  to  duty  in  the  staff  departments,  and  for.  their 
return  to  their  regiments,  whenever  it  shall  be  necessary  or.  proper. 
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2  BEOBGANIZATIOX  OF  THE  ARMY. 

ThiB  will  secure  as  staff  officers  those  who  have  previously  served  in 
the  regiments,  and  their  experience  therein  will  give  them  additional 
qualifications  for  staff  duty,  particularly  when  serving  with  troops  in 
tne  field. 

Section  6  is  based  upon  the  same  theory  as  to  the  corps  of  engineers 
and  ordnance.  All  the  officers  in  these  corps  will  thus  be  required  to 
have  previously  served  in  the  regiments,  and  thereby  to  have  become 
ac<^uainted  with  the  duties,  wants,  and  habits  of  troops.  At  present 
assignments  are  made  to  those  corps  from  the  graduated  cadets,  according 
to  their  standing  in  their  class  in  the  Military  Academy.  By  the  pro- 
posed change  all  the  officers  will  first  serve  with  troops,  and  the  decision 
as  to  their  fitness  for  the  scientific  corps  will  be  made  when  the  mind 
and  character  have  been  matured.  Competition  for  these  appointments 
will  be  open  to  all  the  first  lieutenants  of  the  army,  thus  inducing  to 
a  continuation  of  the  study  of  science,  and  the  competitors  examina- 
tion provided  for,  will  secure  attainment,  whilst  it  demonstrates  the 
capacity  for  further  progress  by  unaided  effort. 

In  the  engineer  corps  there  is  a  reduction  of  two  captains  and  forty- 
nine  lieutenants,  and  an  increase  of  one  lieutenant  colonel. 

In  the  ordnance  corps  there  is  a  reduction  of  two  captains  and 
twenty-two  lieutenants,  and  an  increase  of  one  lieutenant  colonel. 

The  enlisted  men  of  the  ordnance  department  are  to  be  organized 
as  the  enlisted  men  of  the  engineer  corps  are  by  existing  laws. 

Section  seven  provides  for  additional  lieutenants  in  the  regiments  of 
the  line,  so  that  the  details  for  staff,  engineer,  and  ordnance  duties, 
rendered  necessary  by  the  reductions  proposed  in  those  corps,  may  not 
interfere  with  the  proper  discharge  of  field  and  garrison  duties. 

It  being  important  that  the  head  of  a  company  should  not  be  sepa* 
rated  from  the  body,  it  is  provided  that  captains  of  companies  shall 
not  be  detached  from  their  commands  for  more  than  sixty  days  at  any 
one  time,  except  by  special  direction  of  the  President. 

Section  eight  provides  auxiliary  means  for  carrying  out  the  perma- 
nent organizations  before  provided  for. 

Section  nine  provides  that  promotions  in  the  regimental  grades  of 
commissioned  officers  shall  be  by  regiments  or  corps  and  not  by  arms 
of  service  as  at  present. 

The  following  tables  will  exhibit  the  changes  in  the  several  depart- 
ments, and  the  increase  and  reduction  of  annual  expense  consequent 
thereupon. 
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Genial  officers. 

Major  genenl,  1 ;  no  change.    Brig,  generals,  3 ;  4  by  brevet  (  3  added  by  let  and  2d  sectji. 

Staff  departments. 


a 
o 


S 
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Adjutant  general's  department  now. 

AapropOMd 

Inspector  general's  department  now 

As  proposed 

(^oartermaster's  department  now ... 

As  proposed 

Subsistence  department  now 

As  DToposed 

Meiical  department  now 

As  proposed 

Pay  department  now 

As  proposed 

Total  officers  now 

As  proposed 


5 

9 

0 

0 

4 

8 

2 

6 

26 

24 

25 

0 


8 
0 
0 
0 

28 
0 
8 
0 
80 
80 
0 
0 


62 

47 


124 
80 


15 
10 

2 

0 

36 
10 
12 

8 

107 

107 

28 
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200 
135 


0 
5 
0 
^  2 
0 

26 
0 
4 
0 
0 
0 

28 


0 
60 
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r  and  ordnance. 

i 

5 

5 

9 

% 
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c 

CQ 

J 
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1 

•1 
J- 

5 

9 

•J 

J 

3 

1 

Twoens^neer  corns  now 

0 

2 

3 

% 

22 

22 

22 

5 

84 

0 

Ai  Droi>osed........ 

0 

2 

4 

8 

20 

0 

0 

0 

34 

50 

Ordnance  corns  now  .......... ...... 

0 

1 

1 

4 

12 

12 

6 

4 

40 

0 

As  iNroDosed 

0 

1 

2 

4 

10 

0 

0 

0 

17 

23 
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Total  now 

0 

3 

4 

12 

34 

34 

28 

9 

124 

0 

Totnl  nr'^T^rtupd »..-„ 

0 

3 

6 

12 

30 

0 

0 

0 

51 

73 

Reduction  in — 
StsiT  d<*TMirtinents... ••..«. 

0 
0 

5 
0 

1 
0 

15 
0 

44 
4 

0 
34 

0 

28 

0 
9 

65 
75 

0 

Enyrn^^rs  and  ^^rdnance ............ 

0 

Total  reductions  in  officers... 

140 

4 

0 
0 

0 
0 
0 

0 
2 
0 

0 
0 
0 

0 
0 
0 

0 

0 

60 

0 

0 

16 

0 
0 
0 

Additions  in— 
StafT  dermrtmpnta 

4 

2 

76 

0 

Rnpin^pm  and  ordnance 

0 

Regiments  ......*— -r-'-Tr--.........^.. 

0 

Total  addition  in  officers 

82 

58 
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4  BEOBOANIZATION  OF  THE  ABMT. 

The  increase  in  expenditure  will  be — 

1  brigadier  general |3,882 

There  being  now  four  brigadier  generals  by  present  organi- 
zation, and  three  brigadier  generals  by  brevet  assigned  to 
duty  as  such. 

1  lieutenant  colonel  of  topographical  engineers 2,532 

1  lieutenant  colonel  of  ordnance 2,532 

60  first  lieutenants  of  regiments T8,120 

16  second  lieutenants  of  regiments 19,872 

Additional  pay  of  26  lieutenants  detailed  for  staff  duty,  (sec.  4)  11,544 
Additional  pay  of  50  lieutenants  detailed  for  engineer  and 

ordnance  duty,  (sec.  6) 10,398 

Total  increase  of  expenses 128,880 

Reduction  of  expenditure — 

5  colonels  of  staff. 13,636 

1  lieutenant  colonel  of  staff. 2,532 

15  majors  of  staff. 33,660 

48  captains  of  staff,  engineer  and  ordnance T9,200 

71  lieutenants  of  engineer  and  ordnance 102,950 

Additional  pay  of  19  regimental  quartermasters,  (sec.  5) 5,928 

237,806 

Difference  or  reduction  per  annum 108,926 
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36th  Oonorbbb,  )  SENATE.  (  Rkp.  Com. 

Jgt  Setsion.     S  t   No.  22. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jahtart  30,  I860.— Ordered  to  be  printed. 

.    Mr.  Foot  made  the  folloMring 

REPORT. 

[To  accompany  Bill  S.  111.] 

The  C!ommittee  on  Claimfl,  to  whom  was  referred  the  memorial  of 
Aaron  H.  Palmer,  having  had  the  same  under  consideration,  and  con- 
curring in  the  views  of  this  committee  at  the  first  session  of  the  last 
Congress,  as  explained  in  their  report  of  that  session^  adopt  that  report 
as  their  own  at  the  present  session ;  which  report  is  as  follows: 

In  the  Senate  op  the  XJnitbd  States,  April  16, 1858. 

The  ConmUUee  on  Claims,  to  whom  was  referred  the  memorial  of  Aaron 
Haigkt  Palmer,  make  the  JoOowing  report: 

That  the  memorial  of  the  petitioner  was  presented  to  the  Senate  by 
Hon.  J.  M.  Clajrton  on  the  18th  of  January,  1855,  and  referred  to 
the  Ciommittee  on  Foreign  Relatione ;  and  that  it  was  subsequently 
printed^  by  order  of  the  Senate,  as  miscellaneous  document  No.  10,  2d 
session  33d  Congress. 

In  presenting  the  memorial,  Mr.  Clayton  made  the  following 
remarks: 

''  I  present  the  petition  of  Aaron  Haight  Palmer,  praying  compen- 
sation for  serrices  rendered  by  him  in  communication,  and  by  and 
under  the  direction,  and  with  the  approbation  of  three  Secretaries  of 
State,  I  believe,  and  of  several  committees  of  this  body.  I  shall  not 
undertake  to  state  the  matters  set  forth  in  the  petition  ;  the  committee, 
of  course,  will  inquire  into  them.  I  only  wish  to  say,  as  an  act  of 
justice  to  this  gentleman,  that,  from  all  the  information  which  I  have 
had  an  opportunity  of  receiving  heretofore  in  another  position,  I  believe 
he  is  entitled  to  more  credit  for  getting  up  the  Japan  expedition  than 
any  other  man  I  have  heard  of.  He  has  thrown  more  light  on  it,  and 
given  more  information  on  the  subject  to  the  State  Department,  and  to 
the  Congress  of  the  United  States,  than  any  one  else.  His  merits, 
however,  in  this  particular,  will  be  canvassed  by  those  to  whom  the 
petition  will  be  referred.  I  move  its  reference  to  the  Committee  on 
Foreign  Relations.  I  also  ask  that  it  may  be  printed  ;  which  motions 
were  agreed  to.'' — (Congressional  Globe  January  18, 1866,  page  807.) 
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The  memorial  sets  forth  that  the  petitioner  has  devoted  many  years 
to  the  collection  of  valuable  information  and  statistics  in  relation  to 
the  geography,  productive  resources,  trade,  commerce,  &c.,  of  the 
indepenaent  oriental  nations,  and  particularizes  at  great  length  what 
he  had  done.  He  states,  among  other  things,  that  in  January, 
1848,  he  inclosed,  in  a  letter  from  New  York  to  President  Polk,  a 
memoir,  stating  the  importance  of  operating  commercial  intercourse 
with  those  nations  ;  that  in  the  following  February,  by  invitation  of 
the  Secretary  of  the  Treasury,  he  visited  Washington  for  the  purpose 
of  promoting  the  action  of  our  government  in  fiirtheranoe  of  the  views 
and  suggestions  contained  in  the  document  sent  to  the  President. 
That,  in  consequence  of  action  of  the  Senate  on  the  papers  Airnished 
by  him,  he  was  detained  in  Washington,  laboring  tor  the  government 
in  the  superintendence  of  the  printing  of  the  papers,  until  September 
of  that  year. 

That,  in  1849,  he  completed  a  series  of  papers  containing  geo- 
graphical descriptions  of  many  oriental  nations,  enumerated  in  his 
memorial,  among  them  the  empire  of  Japan.  That  he  forwarded  to 
Mr.  Clayton,  then  Secretary  of  State,  a  brief  resume  of  said  papers, 
which  Mr.  Clayton  deemed  of  jsuflScient  importance  to  cause  them  to 
be  published.  That  he  afterwards  submitted  to  Mr.  Clayton  a  plan 
for  opening  Japan,  which  was  ultimately  adopted,  and  formed  the 
basis  of  the  policy  of  our  government  in  the  late  maritime  expedition 
under  command  of  Commodore  Perry.  That  he  had  several  inter- 
views with  that  oflScer  before  he  sailed,  and  furnished  him  with  all  the 
information  possible ;  and  that  the  last  one  was  by  special  written 
request  of  the  Secretary  of  the  Navy. 

^  Mr.  Palmer  fiirther  represents  that,  in  pursuance  of  certain  resolu- 
tions, presented  by  Mr.  HamHn,  chairman  of  the  Senate  Committee 
on  Commerce,  and  adopted  by  the  Senate,  on  the  21st  of  February, 
1850,  calling  on  the  Secretary  of  State  for  information  respecting  the 
t)arbarous  treatment  of  shipwrecked  American  seamen  in  Japan ; 
also,  in  regard  to  the  independent  oriental  nations,  and  their  capabil- 
ities for  a  profitable  American  commerce,  &c.,  he  was  employed  by 
Mr.  Clayton  to  assist  him  in  preparing  Tais  answer  to  said  resolutions, 
and  that  he  was  diligently  employed  for  *bout  three  months  in  that 
business. 

The  memorial  concludes  by  asking  a  reasonable  compensation  for 
the  services  thus  rendered  to  the  United  States. 

No  action  was  taken  by  the  Committee  on  Foreign  Relations  upon 
the  memorial  in  1855,  and  on  the  19th  of  May,  1856,  it  was  again 
referred  to  the  same  committee. 

No  report  upon  ,it  was  made  to  the  Senate,  and  on  the  9th  of  Decem- 
ber, 1856,  the  Committee  on  Foreign  Relations  was  discharged  from 
the  further  consideration  of  it,  and  it  was  referred  to  the  Committee 
on  Commerce,  which  comriiittee  was,  on  the  12th  of  February,  1857, 
discharged  from  its  further  consideration,  and  it  was  referrea  to  the 
Committee  on  Claims  ;  but  the  then  near  approach  to  the  end  of  the 
session  prevented  any  definite  action,  and  on  the  5th  of  January,  1858, 
it  was  again  referred  to  this  committee. 

On  examining  the  papers,   your  committee  find   among   them  a 
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report,  evidently  prepared  by  Mr.  Clayton,  while  the  memorial  was 
before  the  C!ommittee  on  Foreign  Relations,  and  in  his  particular  charge, 
as  a  member  of  that  committee. 

There  is  appended  to  it  a  note  in  the  handwriting  of  Mr.  Clayton, 
addressed  to  tne  clerk  of  the  committee,  in  the  following  words : 

"  Mr.  Montague  will  please  file  these  papers,  for  the  present,  in 
committee. 

"J.  M.  CLAYTON. 
"July  10,  1856." 

The  petition  is  indorsed  by  the  clerk  of  the  committee  as  follows: 

"  The  within  was  sent  to  me  by  the  Hon.  J.  M.  Clayton,  with  the 
accompanying  note,  dated  July  10,  1856. 

^'E.  T.  MONTAGUE, 
^' Clerk  Committee  on  Foreign  Belationa/* 

It  is  a  well-known  fact  that  Mr.  Clayton's  health  was  such,  during 
the  summer  of  1856,  as  to  prevent  him  &om  attending  the  Senate, 
except  occasionally  ;  and  the  inference  is  that  he  had  prepared  the  re- 
l>ort,  intending  to  submit  it  to  the  committee,  but  that  his  failing  health 
prevented,  and  he  therefore  sent  it  to  the  clerk  to  be  filed,  with  a  view 
of  submitting  it  when  his  health  would  allow  his  attendance  on  the 
committee ;  but  before  that  opportunity  occurred  Mr.  Clayton  died. 

Your  committee,  therefore,  insert  the  report  thus  prepared  as  a  part 
of  this  report,  and  for  the  additional  reason  that  Mr.  Clayton,  from  his 
official  position,  knew  better  the  actual  services  of  Mr.  Palmer  than 
any  other  member  of  the  Senate. 


The  Committee  on  Foreign  BelcUtons,  to  whom  was  referred  the  memorial 
cf  Aaron  Haight  Palmer,  ^^  praying  for  compensation  for  services  in 
collecting  valuiMe  information  and  statistics  S,n  relation  to  the  geogra- 
phy^ productive  resources,  trade,  commerce,  dec, ,  of  the  independent 
oriental  nations/'  having  had  the  same  under  consiaeration,  beg  leave 
to  report: 

That,  from  an  attentive  examination  of  the  memorial  and  accompa- 
nying documents  submitted  to  the  committee  by  Mr.  Palmer,  it  satis- 
factorily appears  that  he  has  been  diligently  occupied  for  a  considerable 
number  of  years  in  procuring,  with  great  research  and  untiring  in- 
dustry, from  original  and  authentic  sources,  (in  certain  instances  from 
oriental  rulers  themselves,^  a  large  amount  of  new  and  valuable  infor- 
mation, geographical,  political,  and  commercial,  in  regard  to  those 
eastern  nations,  especially  Japan,  and  their  capabilities  for  a  profitable 
American  commerce. 

That  he  has,  on  various  occasions  between  the  years  1846  and  1851, 

addressed  interesting  and  valuable  communications  on  the  subject  to 

the  House  of  Eepresentatives  and  to  three  Presidents  and  Secretaries 

o(  State,  which  have  been  printed  as  valuable  public  documents,  and 

are  generally  considered  as  important  contributions  to  our  knowledge  ^ 
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of  several  of  the  comparatively  unknown  maritime  nations  of  the  east, 
(particularly  Japan,)  and  have  proved  of  high  interest  and  value  to 
our  government  in  opening  and  extending  our  commercial  relations 
with  several  of  those  eastern  countries. 

Among  those  contributions  of  Mr.  Palmer,  his  "plan  for  opening 
Japan,"  submitted  by  him  to  the  Secretary  of  State  on  the  17th  of 
September,  1849,  which  met  with  the  Secretary's  entire  approval, 
appears  to  have  been  subsequently  adopted  as  the  basis  of  the  policy  of 
our  government  in  the  expedition  and  mission  to  the  ruler  of  that 
empire,  so  successfully  accomplished  by  Commodore  Perry,  in  accord- 
ance, it  would  seem,  with  the  leading  views,  suggestions,  and  recom- 
mendations contained  therein. 

Your  committee  also  find  that  Mr.  Palmer,  between  1842  and  1853, 
addressed  a  series  of  letters,  communications,  and  contributions,  in- 
cluding copies  of  his  printed  documents,  to  high  functionaries  in  Japan, 
having  for  their  object  the  opening  of  that  empire  to  American  inter- 
course and  commerce,  and  which  be  has  transmitted,  from  time  to 
time  during  the  aforeftientioned  periods,  to  Nagasaki,  through  the 
only  safe  and  reliable  channels  of  communicating  with  that  secluded 
and  mysterious  empire.  It  may  reasonably  be  presumed  these  have 
had  an  important  influence  and  agency  at  that  court  in  preparing  the 
way  for  the  successful  result  of  Commodore  Perry's  mission. 

Mr  Palmer,  it  appears,  has  also  printed,  at  different  times,  2,250 
copies  of  his  memoirs,  at  his  own  expense,  for  distribution  to  senators, 
members  of  Congress,  and  executive  oflScers  of  the  government;  that, 
at  the  request  of  several  senators,  he  prepared  a  large  outline  map,  to 
illustrate  his  memoirs  on  Siberia,  &c.,  printed  by  order  of  the  Senate 
in  1848,  and,  in  consequence  of  the  delay  at  the  time  in  the  printing 
of  the  Senate  documents,  he  claims  compensation  for  nine  months' 
services,  in  which  he  was  necessarily  detained  during  that  year  in  the 
preparation  of  the  map  and  correcting  the  proof-sheets  of  the  usual, 
as  well  as  extra,  numbers  of  copies  of  said  memoir  ordered  by  the 
Senate;  and  also  for  foui  months'  services  in  preparing  a  report,  illus- 
trated by  a  special  chart,  for  the  Secretary  of  State,  under  a  resolution 
of  the  Senate  of  the  16th  January,  1850. 

In  view  of  the  highly  meritorious  and  valuable  services  thus  ren- 
dered by  Mr.  Palmer,  and  their  important  results  in  preparing  the 
way  for  opening  new  marts  in  the  east  to  our  commerce,  your  com- 
mittee have  come  to  the  conclusion  that  he  is  justly  entitled  to 
thousand  dollars  in  compensation  for  such  services  and  expenses,  and 
they  accordingly  report  a  bill  allowing  the  same,  and  recommend  its 
passage. 

Tour  committee,  after  a  careful  examination  of  the  large  mass  of 
papers  accompanying  the  memorial,  both  printed  and  in  manuscript, 
nave  come  to  the  conclusion  that  the  petitioner  is  entitled  to  relief; 
and  they  therefore  report  a  bill  in  his  favor  making  an  appropriation 
of  the  sum  of  three  thousand  dollars. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamvaet  30»  1860.^Ordend  to  bo  printed. 

Mr.  Thomson  submitted  the  following 
REPORT. 

J%e  Committee  on  Pen9icn8y  to  iohcm  wasre/erred  the  petition  ofJohnS, 
j^^f^ ^  -  -»-*  ^» ^  -* — »>j -• 

Jvonn 


Livermore,  praying  that  the  pay  of  invalid  penaioners  may  oommenoe 
ihe  date  of  the  dieahHity,  heg  leave  to  report : 


That  the  invalid  pension  laws  and  the  rale  of  the  department  pro- 
Tide  that  the  right  to  a  pension  shall  commence  only  from  the  comple- 
tion of  the  testimony. 

Your  committee  can  see  no  good  reason  for  departing  from  the  gene- 
ral rale  adopted  in  such  cases,  and  therefore  ask  to  be  discharged 
from  the  frirther  consideration  of  the  petition. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


Ja>«akt  30,  I860.— Ordered  to  be  printed. 
Mr.  Thouson  submitted  the  following 

REPORT. 

The  CommiUee  on  Pensions,  to  whom  was  referred  the  memoricd  of  Na- 
thaniel Rye,  of  Tennessee,  praying  to  he  allowed  a  pension,  beg  leave 
to  report: 

That  the  memorialist  states,  in  his  application  at  the  Pension  bureau 
in  1853,  that  he  enlisted  as  a  private  in  the  year  1812,  for  five  years, 
in  the  12th  regiment  United  States  infantry  ;  and  that  he  was  wounded 
in  the  leg  and  arm  at  the  battle  of  Lundy 's  Lane ;  and  that  at  the 
battle  of  Plattsburg  he  was  wounded  in  the  thigh  by  a  musket  ball, 
and  was  also  shot  in  his  left  eye. 

In  his  memorial  to  Congress  he  states  that  in  on  engagement  with 
the  British  at  Beaver  Dam,  on  the  Canada  frontier,  he  was  shot  twice 
in  the  thigh,  and  at  Lundy's  Lane  he  had  his  left  eye  put  out  by  the 
bursting  of  a  musket,  was  struck  in  the  right  leg  with  a  grape  shot, 
and  received  a  sabre  cut  in  his  left  arm. 

His  statements  are  contradictory,  and  no  reliance  ^can  be  placed 
upon  them ;  besides,  had  he  been  disabled,  as  he  states,*  he  would  have 
been  discharged  upon  "  certificate  for  pension." 

Tour  committee  therefore  recommend  that  the  prayer  of  the  pe- 
titioner be  denied. 
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Ist  Session.     S  )    No.  25. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jamvabt  30,  1860. — Ordered  to  be  printed. 

Mr.  Thomson  Bubmitted  the  following 

REPORT. 

Hie  CommiUee  on  PensumSj  to  whmn  was  referred  the  petition  of  Joseph 
Kerwinj  who  was  wounded  in  the  Florida  and  Mexican  wara,  asking 
an  increase  of  pension^  beg  leave  to  report: 

That  said  Kerwin  served  gallantly  in  the  Florida  and  Mexican  wars, 
and  to  his  firmness  and  bravery,  his  superior  officer,  Lieutentant  Colonel 
W.  H.  T.  Walker,  was  indebted  for  his  life  at  the  battle  of  Okeechobee, 
Florida ;  that  the  petitioner  was  severely  wounded  at  the  battle  of  Churu- 
busco,  for  which  he  is  now  in  the  receipt  of  a  pension  at  |8  per  month, 
the  highest  rate  allowed  to  non-commissioned  officers,  musicians,  or 
privates. 

The  petitioner  now  asks  that  his  pension  may  be  increased  to  |13  per 
month,  the  rate  of  pay  he  was  receiving  as  sergeant  at  the  time  of  nis 
discharge.  This  is  opposed  to  the  provisions  of  the  general  laws  relat- 
bg  to  invalid  pensions  and  to  precedents  in  special  acts,  except  in  the 
case  of  loss  of  limbs,  or  where  the  disability  is  such  that  the  pensioner 
is  obliged  to  employ  the  services  of  others  in  the  ordinary  ftinctions  of 
hfe. 

The  committee  therefore  recommend  that  the  prayer  of  the  petitioner 
be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Janvaet  90t  I860.— Ordered  to  be  printed. 

Mr.  Thomson  submitted  the  following 
REPORT. 

The  Committee  en  PenaionSy  to  whom  was  re/erred  the  petition  of  Mrs. 
Eliza  J.  Van  De  Venter  ^  widow  of  the  late  Major  E.  Van  De  Venter ^ 
praying  "  back  pension'*  from  the  disbanding  of  the  '^  ten  regiments'* 
to  Juney  1854j /rom  which  date  her  husband  was  allowed  a  pension, 
beg  leave  to  report : 

That  the  invalid  pension  laws  declare  that  the  pension  shall  com- 
mence only  from  the  completion  of  the  testimony  in  the  case,  and  such 
has  been  the  uniform  practice  of  your  committee ;  and  although  the 
petitioner  states  that  her  husband  was  deterred  from  an  earlier  appli- 
cation for  a  pension  by  the  hope  of  a  reappointment  in  the  army,  the 
committee  can  see  no  sufficient  reason  for  departing  from  the  general 
role  in  such  cases,  and  therefore  recommend  that  the  prayer  of  the 
petitioner  be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  1,  1860. — Ordered  to  be  printed. 


Mr.  FrrzPATRiCK  made  the  followin«: 


o 


REPORT. 

[To  accompany  Bill  S.  114.] 

The  Committee  on  Military  Affairs  and  the  Militia ,  to  lohom  tvas  re/erred 
the  petition  of  It.  F,  Blocker,  E,  J,  Gurley,  ami »/.  F.  Davis,  having 
had  the  same  under  consideration,  report: 

The  petitioners  elaim  compensation  in  the  sum  of  $5,000  for  legal 
services  in  defending  Captain  Anderson,  his  officers  and  men,  who 
were  arrested  and  tried  for  an  alleged  violation  of  the  laws  of  Texas 
in  executing  an  order  of  their  superior  officer. 

The  circumstances  of  this  case  are  these;  On  the  16th  of  April,  1854, 
Captain  Richard  H.  Anderson,  U.  S.  A.,  received  written  instructions 
from  Brevet  Brigadier  General  Harney  to  proceed  to  Fort  Gibson  with 
a  detachment  of  four  non-commissioned  officers  and  twelve  privates 
and  arrest  assistant  surgeon  Josephus  M.  Steiner,  of  the  medical  corps 
U.  S.  A.,  and  convey  him  to  Austin  for  trial  by  court-martial  for 
mutiny  and  insubordination  in  killing  Major  R.  A.  Arnold,  his  superior 
uffiwr.  These  written  instructions  stated  *'that  H.  P.  Brewster,  esq., 
a  gentleman  of  legal  learning,  would  accompany  him,  and  give  such 
advice  as  the  exigencies  of  the  mission  might  require."  But  sickness 
in  Mr.  Brewster's  family  so  detained  him  that  Captain  Anderson  went 
uiwn  his  mis.sion  without  any  legal  adviser  and  arrested  Dr.  Steiner, 
while  he  was  claimed  by  the  sheriff  of  the  county  as  his  prisoner,  under 
an  indictment  for  the  murder  of  Major  Arnold.  In  returning  to  Austin 
with  the  prisoner  in  his  custody.  Captain  Anderson  yielded  to  the 
request  of  Dr.  Steiner  to  pass  Waco  on  his  way,  which  is  not  on  the 
most  direct  road  from  Fort  Gibson  to  Austin;  and  while  at  Waco, 
Captain  Anderson  and  his  detachment  were  arrested  by  legal  process 
under  a  charge  of  rescuing  the  prisoner  (Dr.  Steiner)  from  the  custody 
of  the  sheriff  of  Hill  county. 

Captain  Anderson  was  tai en  before  a  court  of  inquiry  upon  a  charge 
the  punishment  of  which  was  ^Hiard  labor  in  fhe  penitentiary  not  less 
than  five  nor  more  than  ten  years." 

Under  these  circumstances  Captain  Anderson  employed  the  petition- 
ers to  defend  him  and  his  men,  and  advised  his  superior  officer  of  what 
had  l)een  done.     Captain  Anderson  was  held  to  answer  the  charge ;  the , 
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men  were  discharged.  The  petitioners  also  defended  Captain  Anderson 
in  the  district  court  of  Hill  county,  and  the  trial  resulted  in  his  acquit- 
tal. The  claim  for  these  services  is  regarded  as  reasonable  and  fair  hy 
several  practising  attorneys,  whose  letter  accompanies  the  petition. 

Payment  of  this  claim  has  been  refused  by  the  department  becauBc  it 
was  alleged  that  Captain  Anderson  in  visiting  Waco  had  exposed 
himself  to  the  arrest,  and  had  not  obeyed  his  instruction  to  reach  Aus- 
tin by  the  most  direct  route.  The  decision  of  the  Secretary  of  War 
was  *Hhat  the  case  as  presented  did  not  warrant  the  employment  of 
counsel  by  the  United  States.'' 

Captain  Anderson  was  afterwards  tried  and  acquitted  by  a  court- 
martial  upon  specifications  and  charges  arising  out  of  his  conduct  in 
connection  with  the  arrest,  &c.,  of  Dr.  Steiner. 

The  committee  have  carefully  examined  this  case,  and  are  satisfied 
that  the  claim  as  presented  is  much  too  lar^e;  yet  they  are  of  the  opin- 
ion that  as  the  petitioners  were  employed  m  good  faith,  and  labored 
industriously  in  defense  of  their  clients,  they  are  entitled  to  a  proper 
recompense  for  their  services,  and  report  a  bill  for  their  relief  allowmg 
them  |1,000  in  full  of  their  claim. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbrvart  2,  I860.— Ordered  to  be  printed. 

Mr.  Hale  made  the  following 

REPORT. 

[To  accompany  Bill  S.  30.] 

The  Committee  on  Post  Offices  and  Post  Roads y  to  whom  was  referred 
the  petition  of  Sheldon  McKnigkt,  praying  additional  compensation 
for  carrying  the  maHs  on  the  Clevetana,  Detroity  and  Lake  Superior 
routes,  from  the  year  1848  to  the  present  time,  have  had  the  same 
under  consideraiion,  and  beg  leave  to  report: 

The  petitioner  alleges  that  he  transported,  at  the  request  of  the 
postmasters  and  agents  of  the  Post  Office  Department,  the  United 
States  mail,  in  steamboats,  between  Cleveland,  Ohio,  and  Detroit, 
Michigan,  and  the  several  ports  on  Lake  Huron  and  Lake  Superior, 
from  the  year  1848  up  to  the  present  time,  during  the  season  of  navi- 
gation, for  which  service  he  has  not  received  adequate  compensation, 
and  he  therefore  prays  that  Congress  will  allow  him  a  fair  and  equita- 
ble remuneration  for  said  service. 

The  evidence  before  the  committee  is  clear  and  satis&ctory  of  the 
faithful  and  efficient  character  of  the  service  rendered  by  the  peti- 
tioner, and  that  it  was  undertaken  and  performed  at  the  request  of 
the  officials  having  charge  of  the  mails. 

The  most  satisfactory  evidence  of  the  performance  of  the  service  is  to 
be  found  in  the  testimony  of  Captains  S.  W.  Turner,  John  Wilson, 
and  R.  S.  Ryder,  confirmed  by  lengthy  affidavits  of  John  Senter, 
Michael  Duffy,  Daniel  Pitman,  A.  S.  Williams,  Peter  YiThite, 
H.  H.  Williams,  postmasters;  and  John  Griswold,  James  Mercer, 
R.  8.  Graveraet,  and  Henry  J.  Buckley,  shipping  merchants  and 
business  men  at  the  different  points  along  the  route  of  this  service. 
This  evidence,  coming  from  men  of  character  and  experience,  fully 
conversant  with  all  the  fitcts  connected  with  the  transportation  of  the 
mails  on  this  route,  and  competent  to  judge  of  the  inadequacy  of  the 
compensation  allowed  the  petitioner  for  said  service,  the  committee  are 
disposed  to  place  the  fullest  reliance  thereon  as  substantiating  the  &cts 
alleged  by  tne  petitioner. 

The  evidence  being  somewhat  voluminous,  the  committee  will  not 
burden  the  Senate  with  its  ftill  publication,  as  it  would  probably  oc- 
cupy many  pages  of  printed  matter,  but  will  solicit  its  attention  to 
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the  very  explicit  affidavit  of  Captain  John  Wilson,  appended  to  this 
report,  marked  Exhibit  A. 

All  the  witnesses  concur  in  the  opinion  set  forth  at  length  by 
Captain  Wilson,  that  the  petitioner,  who  was  the  pioneer  in  the  steam- 
boat service  of  the  northwestern  lakes,  having  performed  the  service 
of  mail  contractor  at  a  time  and  under  circumstances  of  great  hazard 
to  life  and  property,  ought  to  receive  compensation  proportionate  to 
the  service  rendered  and  danger  incurred. 

Captain  Redmond  8.  Rvder^  who  has  had  eighteen  years'  experience 
in  navigation  of  the  lakes,  corroborates  the  statement  of  Captain 
Wilson,  and  mentions  numerous  instances  of  the  mails  being  carried 
by  land  at  the  petitioner's  expense  during  boisterous  periods  of  the 
year  when  a  landing  could  not  be  effected  by  his  boats  at  various 
points  of  mail  distribution.  Other  witnesses  testify  that  the  peti- 
tioner's vessels  have  been  detained  for  hours  at  points  where  a  landing 
could  only  be  effected  by  small  boats  at  great  risk,  when  it  was  not 
incumbent  upon  the  petitioner  to  incur  that  danger,  he  being  actuated 
only  by  a  desire  to  accommodate  the  inhabitants  of  an  isolated  por- 
tion of  the  country,  and  the  hope  of  eventually  receiving  a  proper 
remuneration  through  the  representations  of  the  local  postmasters  at 
whose  solicitation  the  service  was  performed. 

The  following  extract  of  a  letter  from  Mr.  Dundas,  Second  Assistant 
Postmaster  General,  to  the  petitioner,  dated  January  26,  1859,  con- 
tains an  acknowledgment  of  valuable  services  rendered  the  department 
by  the  petitioner. 

"  As  regards  your  intercourse  with  the  department,  in  performing 
mail  service  and  in  furthering  the  mail  facilities  upon  the  upper  lakes, 
it  is  only  simple  justice  to  state  that  your  efforts  in  that  direction  have 
been  meritorious  and  of  an  honorable  character,  and  that  you  have  in 
some  instances  been  of  great  service  to  the  department  in  effecting  the 
mail  fitcilities  for  that  upper  country." 

Further  evidence  exhibits  the  losses  sustained  by  the  petitioner  in 
steamboats  and  propellers  by  various  casualties  upon  the  upper  lakes, 
amounting  in  the  aggregate  to  $130,000,  the  greater  part  of  which  is 
irretrievable,  owing  to  the  impossibility  of  effecting  insurance  after  the 
20th  of  November. 

The  committee  are  satisfied,  from  all  the  evidence  in  tlie  case,  that 
the  service  for  which  compensation  is  sought  was  actually  and  faith- 
fully performed ;  that  the  interests  of  a  large  and  active  business  com- 
munity, engaged  in  the  development  of  an  important  source  of  national 
wealth,  required  the  pcrformaijce  of  the  service  rendered  by  the  peti- 
tioner, and  for  which  lie  has  not  received  any  adequate  compensation. 

The  only  compensation  received  by  the  petitioner  for  the  entire  ser- 
vice was  what  was  paid  him  by  the  postmasters  on  the  route  for 
carrying  the  local  mails  at  the  nominal  compensation  of  one  cent  each 
for  letters,  and  half  a  cent  each  for  newspapers ;  which  mails  formed 
but  a  small  part  of  the  entire  mail  transported  by  him.  The  larger 
portion  of  the  mail  was  what  is  commonly  known  as  the  ^^  through 
mail,"  for  the  transportation  of  which  no  compensation  whatever  was 
allowed. 

The  present  compensation  for  this  service  under  contract  is  one  hun- 
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dred  dollars  per  round  trip,  a  distance  of  twenty-two  hundred  miles, 
which  is  prooably  the  cheapest  service  in  the  United  States,  which 
your  committee  believe  should  be  awarded  to  the  petioner  for  his  ser- 
vices :  and  they  report  a  bill  accordingly,  and  recommend  its  passage. 


EXHIBIT 


'^\ 


State  op  AIichigan,  Wayne  County y  ss: 

I,  John  Wilson,  of  lawfiil  age,  being  duly  sworn,  depose  and  say: 
That  my  occupation  is  that  of  a  mariner;  that  I  have  been  engaged 
in  said  business  on  the  northwest  lakes  for  21  years;  that  I  have 
acted  in  the  capacity  of  master  for  13  years;  am  well  acquainted  with 
Bheldon  McKmght  and  his  Lake  Superior  line  of  steamers,  and  know 
that  the  affidavit  of  J.  T.  Whiting,  with  the  accompanying  schedules 
A  and  B,  exhibiting  the  number  of  steamers  belonging  to  McKnight 
and  employed  on  the  Lake  Superior  route,  as  also  the  exhibit  of  the 
number  of  steamers  lost,  to  be  a  true  and  correct  statement ;  that  I 
was  employed  by  said  Sheldon  McKnight  in  the  capacity  of  master 
during  the  season  of  1851,  having  charge  of  the  Monticello  until  her 
loss  at  Misery  bay,  on  Lake  Superior,  and  in  1852  of  the  steamer  Balti- 
more ;  that  I  assisted  in  the  nauling  of  said  steamers  over  the  land, 
distant  one  mile  around  the  Falls  of  St.  Mary ;  that  I  sailed  for  said 
McKnight  during  the  season  of  1855, 1856,  and  1857,  as  master  of  the 
steamer  Illinois,  and  know  that  she  run  regularly  between  Cleveland, 
Detroit,  and  Lake  Superior.  I  am  well  acquainted  with  the  naviga- 
tion from  Cleveland  to  Superior  City,  and  state  that  it  is  the  most 
perilous  and  difficult  of  all  the  other  lake  routes  with  which  I  am 
acquainted ;  that  the  expense  of  running  steamers  on  said  Lake  Supe- 
rior route  is  about  one-fourth  greater  than  on  the  other  lake  routes  ; 
that  I  am  well  acauainted  with  the  manner  of  delivering  the  United 
States  mails  on  Lake  Superior,  having  carried  the  mail  on  said  lake ; 
and  I  state  that,  from  the  insufficiency  of  the  harbors  on  Lake  Superior 
and  the  roughness  of  the  lake,  and  the  frequency  of  being  compelled 
to  land  the  mails  at  night  and  in  open  boats,  remaining  off  shore  with 
the  steamer,  the  mail  service  is  not  only  difficult,  but  peculiarly 
dangerous  and  hazardous;  and  I  further  state  that  frequently,  havine 
had  to  run  by  various  ports  from  stress  of  weather,  I  have  sent  back 
the  United  States  mails,  overland,  at  considerable  expense  to  the 
steamer. 

And  I  further  state,  from  my  own  personal  knowledge,  that  said 
McKnight's  line  of  steamers  have  carried  regularly  the  United  States 
mail  since  the  year  1849,  myself  having  observed  the  said  mail  going 
on  and  off  of  his  boats  since  that  period ;  and  I  furthermore  state  that, 
owing  to  the  extra  insurance  on  boats  running  on  this  route,  as  well 
as  the  impossibility  of  obtaining  insurance  risk  after  the  20th  of 
November,  the  value  of  the  service  performed  in  carrying  the  United 
States  mail  on  the  said  route  is  not  less  than  $125  per  round  trip 
from  Cleveland  and  Detroit  to  Sault  Ste.  Marie,  and  $200  per  round 
trip  from  Cleveland  and  Detroit  to  Ontonagon,  Superior  City,  and  La 
Pomte. 
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I  say  the  above  from  the  ftiUest  knowledge  of  the  expense,  danger, 
and  trouble  attending  the  navigation  of  said  route. 

J.  WILSON. 

Sworn  to  and  subscribed  before  me  this  seventeenth  day  of  Decem- 
ber, A.  D.  1858. 

DE  GAKMO  J.  WHITINa. 
Notary  Putlicy  Wayne  County,  Michigan. 

State  op  Michican,  County  of  Wayne j  ss: 

I,  Enos  T.  Throop,  clerk  of  said  county,  and  clerk  of  the  circuit 
court  for  the  county  of  Wayne,  do  hereby  certify  that  De  Garmo  J. 
Whiting,  whose  name  is  subscribed  to  the  jurat  of  the  annexed  in- 
strument, and  therein  written,  was,  at  the  time  of  taking  such  jurat,  a 
notary  public  in  and  for  said  county,  duly  commissioned  and  qualified, 
and  duly  authorized  to  take  the  same;  and  further,  that  I  am  well 
acquainted  with  the  handwriting  of  such  notary  public,  and  verily 
believe  that  the  signature  to  the  said  jurat  is  genuine. 

In  testimony  wereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  -,  seal  of  said  court  and  county,  at  Detroit,  this  iTth  day  of 
L^-  ^-J  September,  A.  D.  1868. 

E.  T.  THKOOP,  Clerk. 
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IN  THE  SENATE  OF  THE  XJNITED  STATES. 


Fbbroart  2,  I860.— Ordered  to  be  printed. 


Mr.  Hale  made  the  following 

REPORT. 

[To  accompany  BUI  S.  29.] 

The  Committee  on  Post  Offices  and  Post  Roads^  to  whom  was  referred 
ikt  report  of  the  Court  of  Claims  adverse  to  the  claim  of  Arthur 
Edwards  and  others,  for  compensation  for  carrying  the  through  mails 
to  and  from  various  ports  on  Lake  Erie  during  certain  periods  in 
the  years  1849,  1850>  1851,  1852,  and  1853,  respectfully  report: 

The  claimants  allege  that  they  were  the  managing  owners  of  the 
steamboats  Arrow,  Baltimore,  Southerner,  John  Owen,  and  Bay  City, 
between  the  years  1849  and  1853,  inclusive;  that  during  that  time 
their  boats  were  employed  by  the  persons  having  change  of  the  United 
States  mails  to  transport  the  same  to  and  from  the  following  ports  on 
Lake  Erie,  viz : 

On  steamer  Arrow,  daily,  (Sundays  excepted,)  both  ways,  between 
Sandusky  City  and  Detroit,  from  the  Ist  of  March  to  the  Ist  of  Decem- 
cember,  1849;  also  from  the  1st  of  March  to  the  1st  of  December,  1850; 
also  from  the  1st  of  March  to  the  1st  of  December,  1851;  also  from  the 
Ist  of  March  to  the  1st  of  December,  1852;  and  on  steamer  Bay  State, 
from  the  1st  of  March  to  the  1st  of  December,  1853. 

On  steamer  John  Owen,  between  Toledo  and  Detroit,  daily,  from  the 
Slst  of  March  to  the  30th  of  December,  1851;  and  on  steamer  Arrow, 
from  the  30th  of  March  to  the  31st  of  December,  1853. 

On  steamer  Southerner,  between  Detroit,  Michigan,  and  Cleveland, 
Ohio,  daily,  fi^om  the  7th  of  March  to  the  21st  of  November,  1850; 
also  from  the  19th  of  March  to  the  2l8t  of  November,  1851.  And  on 
steamer  Baltimore,  from  the  12th  of  April  to  the  21st  of  November, 
1852. 

That  they  transported  both  the  through  and  local  mails  during  the 
above-mentioned  periods,  but  have  been  paid  for  transporting  the  local 
mails  only,  at  the  rates  allowed  under  the  order  of  the  rostmaster 
General  of  21st  March,  1849,  instructing  the  postmasters  at  different 
points  to  ''make  up  and  forward  mails  daily  between  their  respective 
offices  in  boats  making  the  greatest  expedition,  at  one  cent  each  for 
letters,  and  half  a  cent  each  for  newspapers,  to  be  paid  at  the  office  to 
which  the  letters  or  newspapers  are  delivered;"  notwithstanding  the 
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through  mails  were  transported  at  the  request  of  the  department 
officials,  with  the  understanding  that  the  claimants  should  be  com- 
pensated therefor.  That  they  applied  to  the  Postmaster  General  for 
compensation  for  said  service,  but  he  has  refused  to  make  such  com- 
pensation, although,  as  the  claimants  are  informed  and  believe,  it  has 
actually  been  done  in  several  other  like  cases. 

That,  whatever  may  have  been  the  usage,  the  claimants  received 
and  carried  said  through  mail  at  the  request  of  the  postmasters  and 
special  agents  of  the  department,  and  have  faithfully  transported  the 
same  during  the  time  above  specified,  and  the  government,  having 
derived  the  benefits  and  advantages  of  such  transportation,  are  bound 
to  pay  a  reasonable  and  fair  compensation  therefor. 

There  is  no  doubt  the  alleged  service  was  performed,  as  claimed, 
with  the  sanction  of  the  Post  Office  Department  and  under  the  express 
orders  of  its  officials.     The  proof  is  abundant  and  conclusive. 

It  is  also  clear  and  indisputable  that  the  claimants  have  received  no 
compensation  for  transporting  said  local  and  through  mail  beyond 
what  was  allowed  for  carrying  the  local  mail  alone,  and  the  ground 
assumed  by  the  department  is  that  the  amount  allowed  for  tlie  local 
mail  was  understood  to  be  in  full  for  the  whole  service. 

No  evidence  appears  to  sustain  this  assumption  of  the  department. 
On  the  contrary,  the  testimony  of  the  postmasters  and  special  agents 
upon  that  point  shows  that  the  captains  of  the  claimants'  boats  uni- 
formly demanded  pay  for  transporting  the  through  mail,  as  a  separate 
service  from  the  local  mail,  and  of  which  demands  the  department  was 
advised  at  the  time. — (See  testimony  of  A.  S.  Williams,  postmaster 
at  Detroit,  Daniel  M.  Haskell,  postmaster  at  Cleveland,  and  Captain 
S.  J.  Atwood,  in  abstract  of  testimony  hereto  annexed.) 

The  following  testimony  of  A.  C.  Harris,  special  agent  of  the  de- 
partment, is  unmistakable  and  conclusive  that  the  claimants  performed 
said  service  with  the  expectation  of  remuneration,  besides  what  was 
allowed  upon  the  local  mails,  and  that  otherwise  they  would  not  have 
performed  it: 

'^A.  C.  Harris  deposes  that  from  July,  1850,  to  March,  1853^  he 
was  special  agent  of  the  Post  Office  Department,  and  during  that 
period  passed  very  often  over  the  routes  from  Cleveland  to  Detroit, 
Sandusky  to  Detroit,  and  Toledo  to  Detroit,  by  steamboat.  The  cap- 
tains (of  the  steamers)  often  objected  to  receiving  the  great  through 
mails,  saying  that  the  postmasters  (locaD  refused  to  pay  them  any- 
thing except  for  the  local  mails,  ana  as  tney  got  nothing  for  it,  they 
would  not  carry  it,  unless  the  witness  would  undertake  to  see  them 
paid  for  the  service.  He  requested  them  to  take  the  mail  aboardy  and 
assured  them  they  would  he  paid  for  the  service;  and,  in  so  doing,  he 
states  that  he  axied  under  the  direction  of  the  Post  Oj^ice  Department." 

The  next  <juestion  that  presents  itseli  is  the  ground  upon  which  the 
Court  of  Claims  rejected  the  claim  for  compensation  for  said  service, 
and  how  far  that  decision  affects  the  rights  of  the  claimants  to  an 
equitable  claim  upon  Congress. 

It  will  be  seen  from  the  opinion  of  the  Court  of  Claims,  hereto  an- 
nexed, that  that  tribunal  declined  to  report  a  bill  for  the  benefit  of 
the  claimants,  because  the  express  contract  testified  to  by  A.  C.  Har- 
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hs,  tlie  special  agent  of  the  department  above  referred  to,  made  by 
bixn  ^th  the  claimants,  and  authorized,  as  he  swears,  by  the  Post 
Office  Department,  does  not  appear  by  the  testimony  to  have  been 
expressly  authorized  by  the  Postmaster  General  himself.  But  the 
committee  are  of  opinion  that  when  an  agent  of  the  Post  OfBce  De- 
partment testifies  that  a  contract  made  by  him,  within  the  fair  scope 
of  his  agency,  was  sanctioned  by  the  Post  OflSce  Department,  it  may 
fairly  he  inferred,  in  the  absence  of  any  testimony  to  the  contrary, 
that  it  was  authorized  by  the  Postmaster  General  himself,  the  head  of 
that  department. 

That  the  service  was  performed  the  court  had  no  doubt,  but  for  any 
compensation  beyond  wnat  the  claimants  received  for  the  local  mails 
"  they  must  depend  upon  the  discretion  of  Congress." 

The  equitable  rights  of  the  claimants  to  compensation  for  their  ser- 
vices was,  therefore,  not  denied,  and  the  decision  of  the  Court  of 
Claims  should  not,  in  the  opinion  of  the  committee,  prejudice  the 
appeal  to  Congress  for  a  just  remuneration. 

That  the  service  which  the  claimants  performed  under  the  assurance 
and  expectation  of  remuneration  was  beneficial  to  the  department  and 
useful  to  the  public,  and  such  as  would  have  been  incumbent  upon 
the  department  to  supply,  aside  from  the  local  mail  service,  there  can 
be  no  doubt. 

It  will  be  seen  from  the  testimony  of  Mr.  Harris  (see  abstract  of 
testimony  annexed)  that  the  captains  of  the  claimants'  boats  used 
every  means  within  their  power  to  facilitate  the  through  mails,  and 
that  it  often  occurred  that  the  mail  could  not  be  got  to  the  boats  on 
the  arrival  of  the  cars  by  the  time  of  leaving,  and  in  such  cases  the 
captains,  at  his  request,  delayed  starting  their  boats  from  a  half  hour 
to  an  hour  and  a  half,  until  the  mails  could  be  put  on  board.  Every 
accommodation  therefore  seems  to  have  been  extended  to  the  depart- 
ment by  the  claimants,  and  no  more  efficient  or  regular  service  could 
have  been  performed  had  they  been  regular  contractors. 

In  view  of  all  the  facts  in  the  case,  the  committee  believe  that  the 
claimants  are  justly  entitled'  to  a  suitable  recompense  for  their  services. 

In  determining  what  that  recompense  should  be,  it  may  be  proper 
to  consider  what  proportion  the  through  mails  bore  to  the  local,  for 
which  the  claimants  received  compensation. 

The  number  of  letters  and  newspapers  transported  in  the  through 
mails  could  not  be  ascertained^  as  the  mails  were  always  transferred 
from  the  cars  to  the  boats,  and  from  the  boats  to  the  cars,  without 
being  opened.  The  only  method  of  approximating  to  the  number  is 
by  comparing  the  number  of  bags,  size,  and  weight  of  the  through 
mails  with  the  number  of  bags,  size,  and  weight  of  the  local  mails,  as 
testified  to  by  the  different  witnesses.  The  testimony  upon  that  point 
varies  in  estimating  the  through  mails  to  be  from  four  to  fifteen  times 
larger  than  the  local  mails.  One  witness  testifies  that  one  through 
mail  numbered  eighty  bags,  another  witness  says  he  counted  128 
bags  in  one  through  mail,  and  another  witness  swears  that  one  through 
maiJ  weighed  upwards  of  eight  tons.  The  average  of  the  testimony 
sbowe  the  amount  of  through  mail  to  be  from  6^  to  7f  times  greater 
tb&n  the  local  mail. 
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The  amount  paid  for  carrying  the  local  mail  appears  to  have  been  a 
very  moderate  one,  from  the  fact  that  it  was  for  letters  but  one-third 
of  the  amount  (viz.^  three  cents)  to  which  the  department  was  limited 
by  law. 

By  computing  the  number  of  trips  of  the  claimants'  boats,  during 
which  they  carried  the  mail,  it  appears  that  the  average  compensation 
received,  (being  for  the  whole  time  |10,544  95,)  woind  be  less  than 
$3  75  per  passage. 

Calculating  the  through  mail  to  be  (at  the  average  of  the  testimony) 
seven  and  five^ighths  times  larger  than  the  local  mail,  at  the  ratio  of 
compensation  received,  it  would  amount  to  |28  60  per  trip,  which  the 
committee  believe  should  be  paid  to  the  claimants  for  said  service. 
They  report  a  bill  for  that  purpose  and  recommend  its  passage. 

The  testimony  on  the  subject  of  the  relative  amount  of  through  and 
local  mails  is  perfectly  clear  and  satisfactory. 

Full  extracts  of  the  testimony  accompany  this  report. 


IN  THE  COURT  OF  CLAIMS. 

ARTmjR  Edwards,  John  Owbn,  and  Ira  Davib  vs.  The  United  Statib. 

Judge  Blackford  delivered  the  opinion  of  the  court. 

The  petition  alleges  that  from  1849  to  1853  the  claimants  were 
employed  by  the  persons  having  in  charge  the  United  States  mails  to 
transport  the  maUs  to  and  from  various  ports  on  Lake  Erie,  in  steam- 
boats, as  hereinafter  mentioned ;  that  though  there  was  no  specific 
contract  op  the  subject,  it  was  understood  that  the  claimants  should 
receive  a  reasonable  compensation  for  the  service ;  that  the  claimants 
accordingly  transported  both  the  local  and  through  mails  in  their 
steamboats,  daily,  as  follows:  Between  Sandusky  City  and  Detroit  for 
certain  specified  periods  in  the  years  1849, 1850, 1851, 1852,  and  1853; 
between  Cleveland  and  Detroit  for  certain  specified  periods  in  the  years 
1850,  1851,  and  1852 ;  and  between  Toledo  and  Detroit  for  certain 
specified  periods  in  the  years  1851  and  1853  ;  that  the  claimants  have 
been  paid  for  the  said  transportation  of  the  local  mails,  but  that  the 
Postmaster  General  has  renised  to  allow  them  compensation  for  car- 
rying the  through  mails  as  aforesaid ;  that  those  through  mails  were 
transported  at  the  request  of  the  agents  of  the  government ;  and  that 
the  cmimants  are  entitled  to  be  paid  for  such  service  the  sum  of  fifty 
thousand  dollars. 

The  docimientary  evidence  is  substantially  as  follows : 
By  an  order  of  the  Postmaster  GiBueral  of  the  21st  of  March,  1849, 
the  postmasters  at  Cleveland,  Sandusky,  Toledo,  and  Detroit,  were 
instructed  to  make  up  and  forward  mails  dail^  between  their  respective 
offices  in  boats  making  the  greatest  expedition,  at  one  cent  each  per 
letter,  and  half  a  cent  each  per  newspaper,  to  be  paid  at  the  office  to 
which  the  letters  and  newspapers  were  delivered. 
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On  the  6th  of  May,  1851,  the  First  Assistant  Postmaster  (General 
wrote  to  the  postmasters  at  Toledo,  Sandusky,  and  Cleveland,  requir- 
ing them  to  report  if  they  were  or  had  heen  paying  captains  of  steam- 
boats on  Lake  Erie  for  letters,  packages,  and  newspapers  made  up 
as  through  mails,  as  well  as  for  letters,  &c.,  sent  to  their  offices  for 
delivery  and  distribution ;  and  that  if  they  had  been  or  were  then 
paying  for  through  mails,  they  were  requested  to  state  under  what 
mstructions  they  did  so ;  and,  in  making  their  report  for  1849  and 
1850,  to  state  whether  the  captains  of  the  boats  were  paid  for  through 
matter,  and  if  so,  how  did  they  (the  postmasters)  go  into  the  count. 

To  the  letter  just  mentioned  the  postmasters  at  Toledo  and  Cleve- 
land answered  that  they  had  only  paid  for  letters,  packets,  and  news- 
papers sent  to  their  offices  for  delivery  and  distribution.  The  post- 
master at  Sandusky  answered  that  he  had  paid  for  through  mails,  but 
he  does  not  state  how  much  he  had  paid,  nor  does  he  refer  to  any 
instructions  authorizing  such  payment. 

Under  an  order  of  the  Postmaster  General  of  the  7th  of  June,  1851, 
the  postmasters  at  Sandusky  and  Toledo  were  instructed  that,  under 
the  order  of  the  21st  of  March,  1849,  they  would  pay  the  one  cent  on 
letters  and  half  a  cent  on  papers  for  such  letters  and  papers  as  were 
for  delivery  at  their  offices  only,  and  one  cent  for  each  package  of 
letters  for  other  offices,  in  respect  to  which  their  offices  were  the 
proper  separating  offices.  And,  at  the  same  time,  the  postmaster  at 
Cleveland  was  instructed  that,  as  a  contract  for  carrying  the  mail 
between  his  office  and  Buffalo,  New  York,  had  been  made,  the  order 
of  the  21st  of  March,  1849,  was  rescinded,  except  in  cases  of  boats 
delivering  mails  from  Detroit  and  Toledo ;  the  boats  so  delivering  to 
be  paid  for  no  through  matter. 

Also,  on  the  7th  of  June,  1851,  the  First  Assistant  Postmaster 
General  instructed  the  postmaster  at  Cleveland  that,  under  the  order 
of  the  2l8t  of  March,  1849,  he  would  thereafter  pay  the  boats  convey- 
ing the  mails  from  Detroit,  and  all  other  points  except  from  offices 
where  there  was  a  contract  existing  for  the  service,  one  cent  for  each 
letter  and  half  a  cent  for  each  newspaper,  which  were  for  delivery  at 
his  office  only ;  and  that  he  would  also  pay  one  cent  for  each  package 
of  letters,  and  one-half  cent  for  every  package  or  bundle  of  newspapers 
for  other  offices,  that  is,  such  offices  for  which  the  matter  is  separated 
and  assorted  at  his  office. 

There  are  several- depositions  taken,  which  are  substantially  as 
follows: 

L.  W.  Beebe.  He  was  deputy  mail  agent  and  messenger  of  the 
Post  Office  Department  at  Detroit,  from  1849  to  1855,  and  attended 
to  the  receipt  and  delivery  of  the  mails.  He  separated  the  local  mails 
directed  to  the  Detroit  post  office  from  the  through  mails  destined  to 
points  beyond  Detroit,  aelivering  such  local  mails  to  the  Detroit  post 
office,  and  sending  the  through  mails  on,  by  cars  and  boats,  towards 
their  destination.  The  through  mail  was,  on  an  average,  five  or  six 
times  larger  than  the  local  mail. 

The  Southerner  conunenced  running  in  the  fall  of  1849,  and  con- 
tinued running  until  the  close  of  navigation,  between  Detroit  and 
Cleveland.    She  commenced  running  again  in  the  spring  of  1850  with 
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the  Baltimore,  the  two  boats  making  daily  trips  between  Detroit  and 
Cleveland.  They  were  both  owned  by  Arthur  Edwards,  and  carried 
the  mail  daily.  In  1851,  upon  the  opening  of  navigation,  the  South- 
erner commenced  running  on  the  same  route  in  connection  with  the 
St.  Louis,  going  down  one  day  and  back  the  next.  The  St.  Louis  was 
owned  by  Captain  Ward,  and  the  Southerner  by  Arthur  Edwards. 

On  the  Sandusky  and  Detroit  route,  the  Arrow,  owned  by  Arthur 
Edwards,  made  daily  trips  in  1849,  1850,  1851,  1852,  and  part  of 
1853,  when  the  Bay  City  took  her  place. 

On  the  Toledo  and  Detroit  route,  the  John  Owen  ran  in  the  fore- 
part of  1849,  the  whole  of  1850,  1851,  and  1852,  and  part  of  1853, 
when  her  place  was  taken  by  the  Arrow.  During  this  time  she  carried 
the  mails  every  other  day,  and  was  owned  by  Arthur  Edwards.  The 
boats  on  the  Toledo  line  did  not  carry  the  mails  all  this  time,  but 
only  during  a  portion  of  the  years  above  mentioned.  He  was  not 
positive  as  to  the  time. 

A.  C.  Harris.  From  July,  1850,  to  March,  1853,  he  was  a  special 
agent  of  the  Post  Office  Department,  and,  during  that  period,  passed 
very  often  over  the  routes  from  Cleveland  to  Detroit,  Sandusky  to  De- 
troit, and  Toledo  to  Detroit,  by  steamboat.  He  thinks  that  the  local 
mail  was,  on  an  average,  not  to  exceed  one-fifth  of  the  through  mail, 
and  very  often  not  more  than  one-eighth.  The  local  mail  is  that 
which  is  destined  to  the  post  office  at  the  end  of  the  route,  to  be 
opened  there.  The  through  mail  is  that  which  is  destined  to  points 
beyond  such  office. 

On  the  Cleveland  and  Detroit  route,  the  mails  were  carried  by  the 
steamers  Southerner  and  Baltimore  during  1850  and  1851;  by  the 
steamers  Arrow  and  Bay  City,  on  the  Sandusky  and  Detroit  route, 
during  his  agency ;  between  Toledo  and  Detroit,  by  the  Arrow  and 
Owen.  The  mails  were  put  on  the  boats  running  over  said  routes 
by  directions  of  the  postmasters  generally,  and  sometimes  by  the 
witness'  direction.  The  captains  often  objected  to  receiving  the  great 
through  mail,  saying  that  the  postmasters  refused  to  pay  them  any- 
thing except  for  the  local  mails ;  and  as  (they)  got  nothing  for  it  they 
would  not  carry  it,  unless  the  witness  would  undertake  to  see  them 
paid.  He  requested  them  to  take  the  mail  aboard,  and  assured  them 
that  they  would  be  paid  for  the  service ;  and  in  so  doing  he  states 
that  he  acted  under  the  directions  of  the  Post  Office  Department. 
It  often  occurred  that  the  mail  could  not  be  got  to  the  boat  on  the 
arrival  of  cars  by  the  time  of  leaving.  In  such  cases  the  witness 
often  requested  the  captains  to  delay  until  the  mails  could  be  put 
aboard,  and  they  did  so,  waiting  sometimes  from  a  half  an  hour  to  an 
hour  and  a  half. 

D.  D.  Beebe.  He  was  clerk  in  the  Cleveland  post  office  in  1852, 
and  thinks  that  the  through  mail  carried  on  the  steamers  in  that  year 
was  at  least  twenty  times  larger  than  the  local  mail. 

James  Welch.  He  was  a  clerk  in  the  Cleveland  post  office  in  1851 
and  1852.  The  mails  in  those  years  were  carried  between  Cleveland 
and  Detroit  by  steamboats  daily.  The  mail  going  east  during  those 
years  consisted  mainly  of  the  through  mails  destined  for  Pittsburg, 
Baltimore,  Washington,  Columbus,  and  Cincinnati ;  and  going  west, 
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of  matter  from  those  and  other  offices  going  to  Chicago  and  other 
ofBces  west ;  together  with  the  local  mail  between  Detroit  and  Cleve- 
land post  offices.  He  thinks  it  safe  to  say  that  the  through  mail  car- 
ried over  this  route  was,  on  an  average,  ten  times  as  large  as  the  local 
mail.  He  was  in  the  habit  of  handling  the  mail  in  delivering  it  to 
the  mail  carrier,  and  in  separating  it  on  its  arrival  for  opening  the 
local  mail  for  delivery. 

L.  A.  Pierce.  He  was,  in  1850  and  1851,  master  of  the  steamboat 
Southerner,  running  between  Cleveland  and  Detroit.  He  ran  the  boat 
from  the  ITth  of  March,  1850,  till  the  2d  of  November  following  ;  and 
from  the  19th  of  March,  1851,  to  the  20th  of  November  following,  car- 
rying daily  the  through  and  local  mails  the  two  seasons.  The  local 
mail  was  made  up  here  (Cleveland)  and  destined  for  Detroit,  and  tnce 
versa.  The  through  mail  was  destined  for  points  beyond  Detroit  on 
one  side,  and  Cleveland  on  the  other.  He  thinks  the  through  mail 
would  average  from  six  to  eight  times  as  much  as  the  local  mail,  and 
that  there  were  from  eight  to  ten  bags  of  through  mail  per  day.  Of 
the  local  mail,  there  was  one  bag  of  letters  and  one  bag  of  papers.  He 
received  for  carrying  the  mail  about  two  hundred  dollars  for  each  sea- 
»)n,  and  that  for  the  local  mail  only. 

P.  Farley.  During  the  seasons  of  navigation  in  1850  and.  1851  he 
carried  the  mail  from  the  boats  to  the  post  office,  and  from  the  post 
office  to  the  boats,  daily;  and  thinks  the  mail  was  carried  in  those 
years  on  the  steamboats  Southerner  and  Baltimore,  from  Cleveland  to 
Detroit,  and  from  Detroit  to  Cleveland.  He  thinks  that  the  local  mail 
was  not  more  than  one-fourth  as  large  as  the  through  mail.  The  local 
mail  was  that  which  stopped  at  Cleveland  and  Detroit;  the  through 
mail  was  that  which  was  destined  for  points  beyond  Cleveland  on  one 
side,  and  beyond  Detroit  on  the  other. 

J.  Nelson.  During  the  lake  navigation  in  1851  and  1853  he  was 
mail  carrier  at  Toledo,  and  carried  the  mails  from  the  cars  and  steam- 
boats to  the  post  office,  and  from  the  post  office  to  the  cars  and  boats. 
In  1851  the  line  between  Toledo  and  Detroit  was  formed  by  the  John 
Owen  and  the  John  Hallister,  and  in  1853  by  the  Arrow  and  the 
Dart.  The  boats  usually  made  the  trip  to  Detroit  in  one  day  and 
back  the  next;  and  for  a  short  time  in  1853  they  made  the  trip  both 
ways  in  one  day.  He  thinks  that  the  through  mail  in  those  years, 
when  carried  on  the  boats,  was  four  times  as  large  as  the  local. 

T.  F.  Brodhead.  He  was  postmaster  at  Detroit  from  the  Ist  of 
July,  1853,  to  the  time  of  making  his  deposition.  The  steamer  Bay 
City  carried  the  mail  between  Detroit  and  Sandusky  from  said  Ist  of 
July  to  the  31st  of  December  following.  The  mail  from  Toledo  to 
Detroit  was  carried,  for  the  same  time,  by  the  steamer  Arrow,  and  it 
was  understood  that,  at  that  time,  those  boats  were  owned  by  the 
claimants.  For  the  tranportation  of  the  local  mail  on  those  steamers 
he  usually  paid  the  captams  of  the  boats.  The  amount  paid  for  said 
time  was  |354  88.  Between  Sandusky  and  Detroit  the  through  and 
local  mails  were  about  the  same.  Between  Detroit  and  Cleveland 
the  through  mail,  or  mail  for  points  beyond  Cleveland,  was  four  times 
greater  than  the  local  mail.  Between  Cleveland  and  Detroit  the 
through  mail  was  one-fourth  as  large  as  the  local  mail.  The  mail 
service  of  said  boats  was  satisfactorily  performed.    He  paid  for  delivery  > 
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of  local  mail  at  Detroit  post  office  at  the  rate  of  one  cent  per  letter,  and 
one  half  cent  for  each  newspaper.  He  also  paid  for  packages  received 
and  going  beyond  his  office  one  cent  for  each  package,  amounting  to 
fifteen  dollars  and  fifty-three  cents  for  the  two  quarters  ending  the 
3l8t  of  December,  1853. 

S.  F.  Atwood.  He  was  master  of  the  steamboat  Arrow  in  1849, 
1850,  1851,  and  1852,  and  was  master  of  the  Bay  City  in  1853,  owned 
by  the  claimants  as  managing  owners.  Between  Detroit  and  San- 
dusky, and  occasionally  between  Detroit  and  Cleveland,  the  Arrow 
generally  ran  ;  and  the  Bay  City  did  the  same  in  1853.  Before  navi- 
gation opened  to  Bufialo,  the  witness  used  to  run  as  far  as  the  ice 
would  permit  beyond  Cleveland.  Whilst  master  of  said  boats  he 
carried  the  through  and  local  mail.  In  said  years,  except  1853,  he 
carried  the  through  eastern  mail  before  navigation  opened  to  BuflTalo, 
and  generally  made  from  three  to  seven  trips,  each  time  carrying  the 
mail  both  ways,  for  which  no  compensation  was  received,  except  for 
delivery  of  the  local  mail  at  Detroit,  and  sometimes  at  Cleveland. 
The  largest  through  mail,  for  which  he  received  no  compensation,  was 
eighty  rail-sized  leather  and  canvas  bags.  The  through  mail,  as  near 
as  he  could  estimate  it,  was  three-fourths  or  four-fifths  of  the  mail 
carried.  •  The  claimants  were  the  managing  owners  of  the  boats  Arrow 
and  Bay  City.  He  supposed  that  the  carrying  of  the  through  mail 
on  the  Southern  Michigan  railroad  commenced  in  1853,  as  there  was 
then  a  diminution  of  the  through  mail  by  steamboats.  He  often  asked 
compensation  for  carrying  the  through  mail,  but  never  received  it. 
The  claimants  did  not  receive  it,  for  the  captains  of  the  boats  only 
were  authorized  to  receive  and  receipt  for  it. 

L.  W.  Martin.  He  was  clerk  and  steward  of  the  steamboat  South- 
erner in  1850,  1851,  and  1852.  That  boat  ran  between  Detroit  and 
Cleveland  in  1850  and  1851,  and  between  Cleveland  and  Toledo  in 
1852.  Whilst  he  was  on  that  boat,  she  carried  the  through  and  local 
mails.  The  through  mail  was  four  or  five'times  larger  than  the  local 
mail.  The  boat  carried  the  through  mail,  for  which  no  compensation 
was  received,  to  points  below  Cleveland  before  navigation  was  open 
to^  Buffalo.  She  made  from  three  to  six  trips  to  such  points.  He 
said  he  could  not  state  particularly  the  average  amount  of  through 
mail  carried  generally,  out  one  mail  numbered  one  hundred  and 
twenty-eight  bags. 

A.  S.  Williams.  He  was  postmaster  at  Detroit  in  April,  1849, 
and  until  July  1,  1853.  ^  The  Arrow,  Bay  City,  Southerner,  and  the 
other  boats  mentioned  in  the  claimants'  petition,  carried  the  mail 
from  Detroit  to  the  points  named  in  the  petition.  They  carried  the 
through  as  well  as  the  local  mails.  In  May  and  September,  1849, 
he  wrote  to  the  Post  Office  Department,  at  Washington,  advising  it 
of  claims  made  by  steamboat  captains,  generally  for  compensation  for 
carrying  the  through  mails,  expressing  the  opinion  that  the  quantity 
of  through  mail  was  more  than  double  thit  of  the  local  mail  delivered 
for  distribution  there,  and  saying  that  he  thought  his  estimate  would 
fall  far  short  of  the  facts.  The  through  mail  increased  very  much 
from  that  time  till  the  fall  of  1852.  He  thought  the  through  mail  in 
1850, 1851,  and  1852,  was  from  three  to  four  times  greater  than  the 
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local  mail.  The  through  mail  embraced  everything  west  of  that 
State.  He  never  paid  anything  for  the  transportation  of  the  through 
mail  by  packet.  He  acted  under  the  instructions  in  the  office  to  his 
predecessor,  dated  March  26,  1849. 

G.  D.  Baptiste.  In  1849,  1851,  and  1852,  he  was  on  the  steam- 
boats Arrow  and  Southerner  together  at  different  times.  He  was  on 
the  Southerner  in  1849  and  1852,  and  on  the  Baltimore  in  1851. 
Part  of  his  duty  was  to  take  care  of  the  mail  bags  on  those  boats. 
The  through  mail,  while  he  was  on  the  boats,  was,  at  a  low  estimate, 
five  times  larger  than  the  local  mail.  They  once  carried  a  mail,  taken 
on  at  Erie  and  left  at  Toledo,  which  they  estimated  at  about  eight 
tons. 

Lewis  Allen.  He  was  assistant  postmaster  at  Detroit  from  the  Ist 
of  May,  1849,  to  the  1st  of  October,  1853.  From  his  knowledge  there 
of  mails  for  Chicago  and  points  west,  he  thought  the  through  mails, 
brought  by  the  steamboats,  were  three  times  larger  than  the  local 
mail.  The  steamboats  frequently  brought  through  mails  as  well  as 
local  mails. 

Daniel  P.  Bushnell.  He  was  collector  of  customs  at  Detroit. 
Arthur  Edwards  had  been  managing  owner  of  the  Southerner  from 
1849.  The  Bay  CSty  was  under  the  managing  ownership  of  Ira  Davis 
and  John  Owen,  or  Owen  and  Davis,  from  1852.  The  Arrow  had 
been  in  the  name  of  Owen  and  Davis  from  1850  to  1853,  inclusive. 
The  Baltimore  was  registered  in»1851  in  the  name  of  Howard  and 
Bronson.  The  John  Owen  was  registered  in  1845,  and  owned  by 
Arthur  Edwards  and  Ira  Davis  from  1845  to  1853,  inclusive.  The 
Southerner  ran  between  Detroit  and  Cleveland ;  the  Arrow  between 
Detroit  and  Sandusky ;  the  Baltimore  between  Detroit  and  Cleveland  ; 
the  Bay  City  between  Detroit  and  Sandusky;  the  John  Owen  ran 
between  Detroit  and  Toledo  in  1849,  1850,  1851,  1852,  and  1853. 

L.  W.  Martin.  The  claimants  had  the  control  of  the  steamers 
Baltimore,  Arrow,  Southerner,  John  Owen,  and  Bay  City,  from  1849 
and  1853,  inclusive,  during  such  time  as  said  boats  were  running, 
and  were  entitled  to  receive  compensation  for  such  service.  The  John 
Owen  was  owned  by  Edwards  and  Davis,  and  ran  betweqja  Detroit 
and  Toledo  from  the  spring  of  1849  to  the  fall  of  1852,  inclusive. 
The  Southerner  was  owned  and  controlled  by  Arthur  Edwards,  and 
ran  from  Detroit  and  Buffalo,  touching  at  intermediate  ports ;  from 
Detroit  to  Cleveland  in  1850  and  1851 ;  between  Cleveland  and  Toledo 
in  1852.  The  Baltimore  was  chartered  by  Edwards  and  Davis  from 
the  owners  for  the  season  of  1851,  and  ran  between  Detroit  and  Cleve- 
land. The  Arrow  was  owned  by  Edwards  and  Davis  from  1849  to 
1853,  inclusive,  and  ran  from  1849  to  1852  between  Detroit  and  San- 
dusky, and  in  1853  between  Detroit  and  Toledo.  The  Bay  City  was 
owned  by  Davis  and  Owen  and  Ward  (Davis  and  Owen  being  the 
managing  owners)  in  1853,  and  ran  between  Detroit  and  Sandusky. 
The  said  boats  carried  the  through  and  local  mails  between  the 
different  ports  stated  in  said  years  during  the  season  of  navigation. 

H.  G.  Voice.  He  was  captain  of  the  Baltimore,  running  between 
Detroit  and  Cleveland  during  the  navigation  season  of  1851,  and  car- 
ried the  mail  on  that  boat  during  that  year  on  every  trip^  When 
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there  were  six  or  eight  baes  of  mail,  he  thought  that  not  more  than 
two  of  them  would  be  the  local  mail. 

S.  F.  Atwood.  The  Arrow  and  Bay  City,  mentioned  in  his  previous 
deposition,  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  ran  till  the  ice  stopped 
them  in  the  fall,  which  was,  on  the  average,  about  the  20th  of  Decem- 
ber. They  made  daily  trips  over  the  route  (between  Sandusky  and 
Detroit)  twice  each  day  down,  and  back  every  day,  except  Sunday, 
and  except,  also,  from  four  to  nine  trips  early  in  the  spring,  when 
they  run  to  Erie  and  Buffalo.  The  mail  was  carried  every  day  twice 
over  the  route,  or  daily  both  ways  during  the  season  of  navigation  of 
those  years,  (1849  to  1853.) 

H.  G.  Voice.  The  mails,  mentioned  in  his  previous  deposition, 
going  west,  consisted  of  those  destined  to  Detroit,  Chicago,  and  points 
west ;  and  the  mails  going  east  generally  consisted  of  matter  marked 
for  Cleveland,  Columbus,  Pittsburg,  Baltimore,  and  other  points 
south  and  east.  The  mails  destined  to  and  marked  for  Detroit  and 
Cleveland,  at  each  end  of  the  route,  he  understood  as  local  mails,  and 
those  going  to  points  beyond  those  offices  as  through  mails.  In 
speaking  oi  the  bags  in  his  previous  deposition,  he  meant  to  express 
tne  proportion  of  the  local  and  through  mails.  The  through  mail 
was  four  times  larger  than  the  local  mail. 

A.  S.  Johnson.  In  1851  he  was  clerk  of  the  Baltimore.  She  car- 
ried the  mail  between  Detroit  and  Cleveland  daily,  commencing  at  the 
opening  of  navigation  in  the  spring,  and  running  till  the  close  of  navi- 
gation in  tha  fall.  He  had  the  general  supervision  of  the  mail  when 
brought  aboard,  and  saw  it  locked  up,  and,  at  the  end  of  the  route, 
properly  delivered  to  the  agent,  who  carried  it  to  the  post  office.  His 
recollection  of  it  was,  that  the  through  mails  destined  to  points  beyond 
Detroit  going  west,  and  beyond  Cleveland  going  east  and  south,  were 
eight  or  ten  times  as  much  in  bulk  as  the  local. 

Daniel  M.  Haskell.  He  was  postmaster  at  Cleveland,  Ohio,  from 
May,  1849,  to  some  time  in  April,  1853,  and  attended  personally  to 
the  duties  of  the  office  during  said  time.  The  mail  was  carried 
between  his  office  and  Detroit  by  the  steamers  Baltimore  and  South- 
erner durhig  1850,  and  by  the  Southerner  and  St.  Louis  during  1851. 
During  those  years  the  mail  was  carried  daily,  Sundays  excepted,  both 
ways.  The  mail  going  west  consisted  of  the  local  mail  between  his 
office  and  Detroit,  and  the  great  southern  mail  from  Baltimore,  Wash- 
ington, Pittsburg,  and  other  southern  towns,  destined  to  Detroit, 
Chicago,  and  other  points  west.  Going  east,  it  consisted  of  the  mail 
from  Chicago,  Milwaukie,  and  other  western  towns,  (also  the  local 
mail  from  Detroit,)  destined  to  Pittsburg,  Baltimore,  Washington, 
and  the  country  south  and  east  of  Cleveland.  The  local  mail  was  but 
a  small  proportion  of  the  whole  mail  carried.  From  his  recollection 
of  it,  he  should  say  it  was  not  more  than  one-tenth  of  the  whole  bulk 
of  mail  passing  over  this  route.  His  attention  was  frequently  called 
to  it  by  the  captains  of  the  boats  calling  on  him  for  pay  for  the  through 
mail,  insisting  that  it  was  eight  or  ten  times  as  much  as  what  they 
got  pay  for.  He  did  not  pay  them  for  carrying  the  through  mail  or 
any  part  of  it.     He  paid  for  carrying  the  local  mail  between  Cleve- 
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land  and  Detroit  at  the  rate  of  one  cent  for  letters,  and  half  a  cent 
for  papers  delivered  at  his  office,  to  the  captains  of  the  boats  so  bring- 
ing such  mails.  He  had  no  means  of  estimating  the  through  mail 
otherwise  than  as  the  local  was  estimated,  at  one  cent  per  letter  and 
half  a  cent  for  a  newspaper,  which  he  thinks  was  a  reasonable  price ; 
and  he  thinks  it  was  worth  the  same  price  to  carry  the  through  mail 
as  the  local,  according  to  its  relative  proportion.  The  boats  above 
mentioned  formed  a  line  between  Detroit  and  Cleveland,  running  in 
connection  with  the  railroads  at  those  points,  being  the  only  boats  on 
that  line  during  said  two  years.  He  sent  both  the  local  and  through 
mails  over  that  route  by  said  boats  by  the  instructions  of  the  Post 
Office  Department. 
The  facts  and  the  law  of  this  case  are,  in  our  opinion,  as  follows : 
On  the  21st  of  Bferch,  1849,  the  Postmaster  General  instructed  the 
postmasters  at  the  places  mentioned  in  the  petition  ^^to  make  up  and 
forward  mails  daily  between  their  respective  offices  in  boats,"  at  one 
cent  a  letter  and  half  a  cent  a  newspaper,  payable  where  the  letters 
and  papers  were  delivered;  and  on  the  7th  of  June,  1851,  he  in- 
structed the  postmasters  at  Sandusky  and  Toledo  to  pay  the  one  cent 
on  letters  and  half  cent  on  papers  which  were  for  delivery  at  their 
offices  only,  and  one  cent  for  each  package  of  letters  for  other  offices, 
in  respect  to  which  their  offices  were  the  proper  separating  offices.  In 
consequence  of  those  instructions,  the  claimants  carried  both  the 
throuffh  and  local  mails  in  steamboats  over  the  routes,  and  during  the 
periocb  mentioned  in  the  petition ;  the  through  mails  being  much 
larger  than  the  local  mails.  A  report  from  the  Post  Office  Department 
shows  that  the  claimants  were  paid  by  the  postmasters  at  Detroit, 
Cleveland,  Sandusky,  Toledo,  ana  Monroe,  10,644  dollars  and  95  cents 
for  mail  seryioe  in  the  years  mentioned  in  the  petition,  under  said 
instructions  of  March  21,  1849,  and  June  7,  1851,  allowing  one  cent 
for  each  letter  and  half  a  cent  for  each  newspaper.  The  claimants 
applied,  in  1854,  to  the  Post  Office  Department  for  an  additional  com- 
pensation of  25,180  dollars,  but  the  application  was  refused.  They 
have  now  applied  to  this  court  for  additional  compensation,  and  have 
increased  the  demand  so  as  to  make  it  50,000  dollars. 

We  have  no  doubt  but  that  the  promises  made  by  the  Postmaster 
General  by  the  said  orders  of  1849  and  1851  for  carrying  the  mails, 
whether  through  or  local,  or  both,  have  been  complied  with.  For  the 
mails  to  be  sent  by  the  boats,  and  which  were  so  sent,  under  said 
orders,  the  exact  price  was  fixed  by  those  orders,  and  the  same  h^s  been 
regularly  ^id.  Now,  did  the  Postmaster  General  make  any  other 
contract  with  the  claimants,  or  authorize  any  other  to  be  made  with 
them,  than  those  expressed  in  said  orders?  It  is  not  proved  to  our 
satbfaction  that  he  did.  It  is  true  there  is  a  witness,  Mr.  Harris,  a 
special  mail  agent,  who  says  that  the  steamboat  captains  often  objected 
to  receive  the  through  mails,  saying  that  the  postmasters  refused  to 
pay  them  except  for  the  local  mail ;  that  he  re(]^uested  them  to  take 
the  mail,  assuring  them  that  they  would  be  paid;  and  he  says  that, 
in  doing  so,  he  acted  under  the  directions  of  the  Post  Office  Depart- 
ment. The  witness  does  not  state  the  time  when  this  conversation 
with  the  captaifis  took  place^  nor  does  he  set  out  the  directions  under 

uiy!iiz.fc;u  uy  'Oi^VJv-'Vt  Iv^ 


12  ABTHUB  EDWARDS  AND   OTHERS. 

which  he  says  he  acted.  Neither  does  he  say  that  the  directions  were 
given  by  the  Postmaster  General ;  he  only  says  that  they  were  of  the 
Post  Office  Department.  In  all  this  there  is  too  much  uncertainty  to 
satisfy  us  that  the  Postmaster  General  gave  to  the  captains,  through 
Mr.  Harris,  the  assurance  in  question. 

This  assurance,  given  by  Mr.  Harris,  was  for  a  quantum  meruit; 
that  is,  not  for  any  particidar  price,  but  for  what  the  service  of  carry- 
ing the  through  mails  should  be  worth.  The  claimants  have  referred 
to  an  act  of  Congress  that  contemplates  the  giving  of  such  an  assur- 
ance by  the  Postmaster  General.  The  5th  section  of  the  act  of 
March  3,  1825,  authorizes  the  Postmaster  General  to  have  the  mail 
carried  in  any  steamboat  '*'*'*'  on  such  terms  and  conditions  as 
shall  be  considered  expedient ;  provided,  that  he  does  not  pay  more 
than  three  cents  for  each  letter,  and  more  than  one  half  cent  for  each 
newspaper  conveyed  in  such  mail. — (4  Stat,  at  Large,  103.)  The  14th 
section  of  the  act  of  March  3,  1845,  authorizes  the  Postmaster  Gkneral 
to  contract  with  the  owners  or  commanders  of  any  steamboat  *  *  * 
for  the  transportation  of  the  mail  for  any  length  of  time  or  number  of 
trips  less  than,  the  time  for  which  contracts  for  transporting  the 
mail  of  the  United  States  were  then  usually  made  under  existing 
laws,  and  witliout  the  previous  advertisements  then  required  before 
entering  into  such  contracts,  whenever,  in  his  opinion,  the  public 
interest  and  convenience  would  be  promoted  thereby ;  provided,  that 
the  price  to  be  paid  for  such  service  should  in  no  case  be  greater  than 
the  average  rate  paid  for  such  service  under  the  last  preceding  or  then 
existing  regular  contract  for  transporting  the  mail  upon  the  route  he 
may  so  for  a  less  time  contract  for  the  transportation  of  the  mail  upon. — 
^5  Stat,  at  Large,  737.)  Those  provisions  have  reference  to  contracts 
lor  a  specific  price,  and  not  to  general  promises  for  what  the  service 
might  DC  worth. 

We  have  a  report  relative  to  this  claim,  furnished  by  Mr.  Dundas, 
Second  Assistant  Postmaster  General,  in  whose  office  the  contracts  and 
directions  of  the  Postmaster  General  for  the  transportation  of  the 
mails  are  entered ;  and  we  think  that  report  of  itself  shows  that  the 
Postmaster  General  gave  no  other  directions  respecting  said  transpor- 
tation of  the  mails  than  the  orders  aforesaid  of  1849  and  1851. 

We  cannot,  therefore,  say  that  Mr.  Harris'  testimony  shows  any 
engagement  by  the  Postmaster  General  upon  which  the  claimants  can 
found  this  additional  claim  of  50,000  dollars. 

The  said  report  of  the  Second  Assistant  Postmaster  General,  among 
other  things,  says: 

*' During  the  years  1849,  and  1850,  and  1851,  there  were  no  regular 
steamboat  contracts  between  Detroit,  Cleveland,  Toledo,  and  San- 
dusky. There  were  daily  land  routes  which  were  intended  for  the  great 
mails,  though  they  appear  to  have  been  irregular,  and  not  at  all  times 
sufficient  for  the  service.  A  regular  boat  line  commenced  May  19, 
1852,  between  Cleveland  and  Buffalo,  and  Buffalo  and  Detroit,  (north 
shore,^  which,  no  doubt,  conveyed  the  through  mails.  The  boats  of 
Captain  Edwards  were  only  employed  in  common  with  many  others, 
not  under  contract,  for  auxiliary  service,  under  the  general  instruc- 
tions to  postmasters  to  employ  them  and  pay  one  cent  a  letter  and  half 
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a  cent  a  newspaper,  estimated  on  what  are  called  local  mails;  which 
paj  was  to  be  in  foil  for  all  mails,  as  well  through  as  local.  The 
whole  nmnber  of  boats  thus  employed  during  the  period  embraced  in 
the  present  claim  appears  to  have  been  eighty-eight,  and  the  aggre- 
gate amount  paid  them  $44,605  21,  (including  Captain  Edwards' 
boats.)  These  all  conveyed  through  mails,  it  is  presumed,  and  all 
upon  the  same  terms,  and  compensation  thev  have  received  must  have 
been  regarded,  by  the  department,  in  full  oi  all  their  services." 

The  Postmaster  General,  Mr.  Campbell,  in  a  communication  of  the 
3d  of  November,  1856,  to  the  assistant  solicitor  of  this  court,  says: 

"  In  answer  to  your  inquiry  as  to  the  practice  of  the  department 
relative  to  payments  for  conveying  mails  on  the  lakes,  I  have  to  state 
that,  except  where  regular  contracts  exist,  the  pay  is  ac^usted  accord- 
ing to  the  number  of  letters  and  papers  destined  for  the  port  of  de- 
livery, constituting  the  local  mailay  without  reference  to  through  mails 
conveyed  at  the  same  time. 

^'  In  some  cases  one  cent  has  been  allowed  on  each  package  of  letters 
not  for  delivery,  forming  part  of  the  through  mails;  but,  with  this  ex- 
ception, the  parties  always  understood  that  the  amount  allowed  for 
the  local  maus  was  to  be  in  full  for  the  whole  service." 

The  employment  of  the  claimants  for  carrying  the  mails  as  afore- 
said was  under  the  said  orders  of  the  Postmaster  General  of  the  21st 
of  March,  1849,  and  of  the  7th  of  June,  1851 ;  and  for  the  services 
now  sued  for,  which  were  performed  under  that  employment,  the 
claimants  can  be  legally  entitled  to  no  other  compensation  than  that 
which  those  orders  authorized.  That  compensation  has  been  paid  to 
them  by  the  government.  They,  no  doubt,  carried  in  their  boats  the 
large  through  mails,  as  well  as  the  local  mails,  during  the  time  the 
latter  were  carried  by  them  as  aforesaid.  But  for  any  compensation 
for  their  services  beyond  what  they  have  received  they  must  depend 
upon  the  discretion  of  Congress. 

Our  opinion  is,  that  the  claimants  have  no  legal  cause  of  action. 
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Abstraxi  of  the  testimony  in  the  case  of  Arthur  Edwards  el  al,  vs.  TJie 

United  States, 

L.  A.  Pierce,  captain  of  the  steamer  Southerner,  testifies  as  follows: 

I  was  master  of  the  steamer  Southerner,  running  on  Lake  Erie, 

between  the  cities  of  Cleveland,  Ohio,  and  Detroit,  Michigan.     I  be- 

fan  running  said  boat  as  aforesaid  the  17th  day  of  March,  1850,  and 
iscontinued  for  the  season  the  21st  day  of  November  following. 
The  next  season  I  commenced  running  said  boat  the  19th  day  of 
March,  1851,  and  discontinued  the  20th  of  November  following. 

Said  boats  run  daily  as  aforesaid,  carrying  the  United  States  mail, 
through  and  local,  the  two  seasons.  I  mean  by  the  local  mail,  mail 
which  was  made  up  and  destined  for  Detroit,  and  vice  versa.  By 
through  mail,  I  mean  that  which  was  destined  for  points  and  places 
beyond  Detroit  on  the  one  side,  and  Cleveland  on  the  other.  I  think 
the  through  mail  would  average  from  six  to  eight  times  as  much  as 
the  local  mail.  I  took  care  of  the  mail;  it  was  especially  intrusted  to 
my  care. 

Questions  by  counsel  for  the  government. 

State  how  many  bags  of  through  mail  were  carried  each  trip. 

Answer.  I  should  judge  from  eight  to  ten  bags  per  day. 

State  how  many  bags  there  were  of  local  mail  per  day. 

Answer.  There  was  one  bag  of  letters  and  one  bag  of  papers. 

Question.  Did  you  receive  pay  for  carrying  this  mail ;  and  if  so, 
how  much,  and  for  what  portion  of  it? 

Answer.  I  received  about  two  hundred  dollars  each  season,  and  that 
for  the  local  mail  only. 

Patrick  Farley,  the  mail  messenger  at  Cleveland,  testifies  as  fol- 
lows: 

Question.  What  was  your  occupation  during  the  season  of  naviga- 
tion of  1850  and  1851? 

Answer.  I  was  then  carrying  the  mail  between  the  post  office  of 
this  city  and  the  boats  running  on  Lake  Erie.  I  superintended  the 
carrying  of  the  mail  as  aforesaid  personally ;  was  myself  always 
present. 

Question.  How  was  the  mail  carried  from  Cleveland  to  Detroit,  and 
from  Detroit  to  Cleveland,  during  the  year  1850? 

Answer.  I  think  it  was  carried  on  the  steamers  Southerner  and 
Baltimore. 

Question.  State  what  boats  carried  it  in  1851. 

Answer.  I  think  the  same  boats. 

Question.  State  in  what  manner  you  discharged  the  duties  of  mail 
carrier  during  those  seasons. 

Answer.  I  received  the  mail  on  the  arrival  of  the  boats  and  carried 
it  to  the  post  office,  and  carried  the  mail  from  the  post  office  to  the 
boats  on  their  departure,  daily,  during  those  two  seasons. 
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Question.  State  what  proportion  of  the  mail  carried  by  these  boats 
was  local  and  what  proportion  was  through  mail. 

Answer.  The  greater  proportion  was  through  mail.  I  think  the 
local  mail  was  not  more  tnan  one-fourth  as  large  as  the  through  mail. 
By  local  mail,  I  mean  that  which  stopped  at  Cleveland  and  Detroit ; 
and  by  through  mail,  I  mean  that  which  is  destined  to  points  beyond 
Cleveland  on  one  side  and  Detroit  on  the  other. 

S.  T.  Atwood  says : 

1  was  master  of  the  steamboat  Arrow  in  1849, 1850, 1851,  and  1852, 
and  was  master  of  the  Bay  City  in  1853,  owned  by  the  claimants  as 
nanaging  owners. 

The  Arrow  generally  run  between  Detroit  and  Sandusky,  and  occa- 
sionally between  Detroit  and  Cleveland,  and  the  Bay  City  did  the 
same  in  1853. 

Question.  Did  you,  while  master  of  these  boats,  carry  the  through 
and  local  mail  ? 

Answer.  I  did. 

Question.  Did  you  carry  the  through  eastern  mail  before  naviga- 
tion opened  to  Buffalo  during  the  years  mentioned ;  and  if  so,  how 
many  trips  did  you  usually  make  ? 

Answer.  I  did  in  each  year,  except  in  1853,  and  generally  made 
from  three  to  seven  trips  each  time,  carrying  the  mail  both  ways,  for 
which  no  compensation  was  received,  except  for  delivery  of  local  mail 
at  Detroit,  and  sometimes  at  Cleveland. 

Question.  What  was  the  largest  mail  you  carried  of  through  mail 
for  which  you  received  no  compensation  ? 

Answer.  Eighty  bags ;  the  bags  were  full-sized  leather  and  canvas 
bags.  The  through  mail  was  three-fourths  or  four-fifths  of  the  mail 
carried. 

Question.  Did  you  receive  any  compensation  for  carrying  the  through 
mail,  or  did  the  owners? 

Answer.  I  did  not ;  often  asked  for  it,  but  never  received  it.  The 
claimants  did  not ;  for  the  captains  of  the  boats  were  only  authorized 
to  receive  it  and  receipt  for  it. 

In  his  second  examination,  in  answer  to  the  question.  What  time 
did  these  boats  commence  running  in  the  spring,  and  what  time  did 
they  lie  up  in  the  fall?  he  says : 

They  commenced  running  as  soon  as  the  ice  would  permit  in  the 
spring,  generally  about  the  20th  of  March,  and  run  until  the  ice 
stopped  fliem  in  the  fall,  which  was,  on  the  average,  about  the  20th 
of  December. 

They  made  daily  trips  over  the  route  twice  each  day — down  and  back 
every  day  except  Sunday,  and  excepting  also  from  four  to  seven  early 
in  the  spring,  when  they  rim  to  Erie  and  Buffalo. 

Question.  How  often  was  the  United  States  mail  carried  over  this 
route  on  the  said  boats  during  the  period  last  mentioned. 

Answer.  It  was  carried  every  aay  twice  over  the  route,  or  daily 
both  ways,  during  the  season  of  navigation  of  those  years. 
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Henry  G.  Vorcb  testifies  as  follows : 

Question.  Were  you  the  captain  of  the  steamer  Baltimore,  running 
between  Detroit  and  Cleveland  during  the  navigation  season  of  1851  ? 

Answer.  I  was. 

Question.  Did  you  carry  the  United  States  mail  on  your  boat  during 
that  year  on  every  trip  ? 

Answer.  I  did. 

In  his  second  examination,  in  answer  to  the  question,  What  did 
this  mail  consist  of?  he  says  : 

The  mails  going  west  consisted  of  mails  destined  to  Detroit,  Chicago, 
and  points  west ;  and  the  mails  going  east  generally  consisted  of 
matter  marked  for  Cleveland,  Columbus,  Pittsburg,  Baltimore,  and 
other  points  south  and  east. 

The  mails  destined  and  marked  for  Detroit  and  Cleveland,  at  each 
end  of  the  route,  I  understand  as  local  mail ;  and  mails  going  to  points 
beyond  those  offices  as  through  mails. 

Question.  Can  you  tell  the  average  number  of  bags  per  trip  you 
carried  during  this  season  ? 

Answer.  I  cannot  recollect  definitely,  I  recollect  there  were  fre- 
quently as  many  as  twenty  bags,  or  more,  and  it  often  occurred  there 
were  less ;  but  the  average  number  I  cannot  state. 

Question.  How  much  larger  do  you  mean  to  be  understood  was  the 
through  mail  over  this  route  than  the  local  mail  ? 

Answer.  The  through  mail  was  four  times  larger  than  the  local 
mail. 

Aug.  S.  Johnson  testifies  as  follows : 

Question.  What  was  your  business  in  the  year  1851? 

Answer.  I  was  clerk  of  the  steamer  Baltimore. 

Question.  Who  had  charge  of  the  mails  aboard  of  your  boat? 

Answer.  I  considered  myself  responsible  for  the  proper  care  of  the 
mail,  and  did  have  the  general  supervision  of  it ;  and  when  it  was 
brought  aboard  I  saw  it  was  locked  up,  and  at  the  end  of  the  route 
properly  delivered  te  the  agent,  who  carried  it  te  the  post  office.  I 
often  handled  it  myself,  and  saw  te  its  being  put  into  the  mail  room 
and  locked  up  when  it  would  hold  it  all. 

Question.  Do  you  remember  what  proportion  of  the  mail  so  carried 
was  local  and  what  through  mail  ? 

Answer.  The  local  mau  was  but  a  small  proportion  of  the  whole 
mail  carried  over  this  route.  My  recollection  of  it  is,  that  the  through 
mails,  destined  te  points  beyond  Detroit  going  west,  and  beyond 
Cleveland  going  east  and  south,  were  eight  or  ten  times  as  much  in 
bulk  as  the  local. 

J.  B.  Nei^n,  mail  messenger  at  Toledo,  testifies  as  follows : 
Question.  What  was  your  business  during  the  season  of  lake  navi- 
gation in  the  years  1851  and  1853  ? 

Answer.  Carrying  the  mail  te  and  fi*om  the  steamboats  and  post 
office  in  1851 ;  in  1853  I  carried  the  mails  te  and  from  steamboats, 
railroad,  and  post  office.  I  attended  at  the  cars  and  steamboats  with 
the  necessary  means  of  conveyance  to  take  the  mails,  as  they  arrived, 
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to  the  post  office^  and  in  turn  took  the  mails  from  the  post  office  to  the 
cars  and  boats. 

Question.  In  what  manner  was  the  mail  carried  between  Toledo  and 
Detroit  during  the  season  of  lake  navigation  in  the  years  1851  and 
1853? 

Answer.  By  steamboats.  .  I  cannot  tell  what  years  particular  boats 
ran.  Upon  examination  I  find  that  the  steamers  John  Owen  and 
John  HoUister  formed  the  line  in  1851.  In  1853  the  line  was  com- 
posed of  the  Arrow  and  the  Dart.  The  boats  usually  made  the  trip 
to  Detroit  in  one  day  and  back  the  next. 

Question.  What  proportion  of  the  mails  carried  on  these  boats 
daring  these  years  over  this  route  was  local  and  what  through  mails  ? 

Answer.  It  is  hard  for  me  to  tell  how  much  local  mail  niere  was, 
but  I  should  think  the  through  mail,  when  carried  on  these  boats, 
was  four  times  as  large  as  the  local. 

L.  W.  Beebe  testifies  as  follows : 

Question.  What  was  your  business  from  September,  1849,  to  July, 
1855,  inclusive? 

Answer.  My  occupation  was  that  of  baggage-master  at  the  Michi- 
gan Central  depot  at  Detroit,  and  depot  mail  agent  and  messenger 
of  the  Post  Office  Department  at  that  city.  I  carried  all  the  mails 
that  were  carried  except  the  mail  to  Pontiac,  and  such  as  went  by 
stages  from  and  to  the  post  office,  to  and  from  the  cars  and  steam- 
boats, &c. 

Question.  In  what  manner  did  you  attend  to  said  business  as  deputy 
maU  agent,  and  perform  the  duties  of  said  office,  during  the  time  last 
mentioned? 

Answer.  I  generally  attended  personally  upon  the  arrival  and  de- 
parture of  the  several  boats  and  cars  running  to  and  from  Detroit, 
receiving  and  delivering  said  mails  personally,  and  assorting  and  sepa- 
rating we  local  mails  directed  to  the  Detroit  post  office  from  the 
through  mails  destined  to  points  beyond  Detroit,  and  delivering  such 
local  mails  to  the  Detroit  post  office,  and  sending  the  through  mails  on 
by  cars  and  boats  towards  their  destination.  The  local  mail  for  the 
Detroit  post  office  was  delivered  immediately  to  the  post  office,  and  the 
through  mails  were  generally  taken  directly  from  boats  to  cars  and 
from  cars  to  boats. 

Question.  What  proportion  of  the  said  mail  matter  coming  to  and 
passing  through  Detroit  was  local  mail,  and  what  through  mail? 

Answer.  The  through  mail  was  five  or  six  times  larger  than  the 
local  mail;  that  is  to  say,  it  was  on  an  average  five  or  six  times  larger, 
for  at  some  times  it  was  not  so  large,  but  at  others  a  great  deal  larger. 

Question.  What  boats,  carrying  the  mails,  ran  between  Cleveland 
and  Detroit,  Sandusky  and  Detroit,  Toledo  and  Detroit,  fi^om  the 
years  1849  to  1854  ?  How  long  did  each  boat  run,  and  who  was  the 
reputed  owner  or  owners  ? 

Answer.  The  Southerner  commenced  running  in  the  fall  of  1849, 
and  continued  running  until  the  close  of  the  navigation  between  Detroit 
and  Cleveland ;  she  commenced  running  again  in  the  spring  of  1850 
with  the  Baltimore.    The  two  boats  made  daily  trips  between  De-j 
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troit  and  Cleveland.  Both  boats  were  owned  by  Arthur  Edwards, 
and  carried  the  mails  daily.  In  1851,  upon  the  opening  of  naviga- 
tion, the  Southerner  commenced  running  on  the  same  route  with  the 
8t.  Louis,  going  down  one  day  and  back  the  next.  The  St.  Louis 
was  owned  by  Capt.  Ward,  and  the  Southerner  by  Capt.  Edwards. 
On  the  Sandusky  and  Detroit  route  the  Arrow  ran,  and  made  daily 
trips.  She  was  owned  by  Arthur  Edwards.  This  was  during  the 
years  1849,  1850,  1851,  and  1852,  and  part  of  the  year  1853,  and 
which  time  the  steamer  Bay  City  took  her  place.  On  the  Toledo  and 
Detroit  route  the  John  Owen  ran  in  part  of  1849,  the  whole  of  1850, 
1851,  and  1852,  and  part  of  1853.  During  this  time  she  carried  the  ^ 
mails  every  other  day.  She  was  owned  by  Arthur  Edwards.  The 
boats  on  this  line  did  not  carry  the  mail  all  of  this  time,  but  only 
during  a  portion  of  the  years  above  mentioned ;  I  won't  be  positive 
as  to  the  time. 

A.  C.  Harris  testifies  and  says:  From  July,  1850,  to  March,  1853, 
I  was  acting  as  a  special  agent  of  the  Post  Office  Department. 

Question.  What  were  the  duties  of  your  office? 

Answer.  Attending  to  the  transportation  of  the  mails,  and  other 
duties  assigned  by  the  department. 

Question.  In  what  districts  did  your  duties  require  your  attention? 

Answer.  Mainly  in  Ohio  and  Michigan. 

Question.  In  attending  to  the  duties  of  your  office,  did  you  often 
pass  over  the  route  from  Cleveland  to  Detroit,  Sandusky  to  Detroit, 
and  Detroit  to  Toledo,  by  steamboat,  during  the  period  last  mentioned, 
having  the  mails  in  charge? 

Answer.  I  did  pass  very  often  over  those  routes  during  that  period, 
and  always  gave  more  or  less  attention  to  the  mails. 

Question.  What  amount  of  the  mail  conveyed  over  these  routes  was 
through  mail,  and  what  local  mail  ? 

Answer.  I  think  that  the  local  mail  was,  on  an  average,  not  to 
exceed  one-fifth  of  the  through  mail,  and  very  often  not  more  than 
one-eighth. 

Question.  What  do  you  understand  by  the  terms  through  and  local 
mails? 

Answer.  The  local  mail  is  that  which  is  destined  to  the  post  office 
at  end  of  the  route,  to  be  opened  there.  The  through  mail  is  that 
which  is  destined  to  points  beyond  such  offices. 

Question.  How  was  the  mail  carried  over  the  above-mentioned  routes 
during  the  period  last  mentioned? 

Answer.  On  the  Cleveland  and  Detroit  route  they  were  carried  by 
the  steamers  Southerner  and  Baltimore  during  1850  and  1851;  by 
the  steamers  Arrow  and  Bay  City  on  the  Sandusky  and  Detroit  route 
during  the  time  of  my  service  as  such  agent,  between  Toledo  and 
Detroit  by  the  Arrow  and  Owen. 

Question.  By  whose  direction  were  those  mails  put  aboard  of  the 
several  boats  running  over  the  routes  above  mentioned? 

Answer.  By  the  direction  of  the  postmasters  generally,  and  some- 
times by  my  direction. 
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Qaestion.  Under  what  circumstances,  and  by  what  authority,  did 
you  direct  the  mails  to  be  carried  by  these  boats? 

Answer.  The  circumstances  were  that  the  captains  often  objected 
to  receiving  the  great  through  mails,  saying  that  the  postmasters 
refused  to  pay  them  anything,  except  for  the  local  mails,  and  as  they 
got  nothing  for  it  they  would  not  carry  it,  unless  I  would  undertake  to 
see  them  paid.  I  requested  them  to  take  the  mail  aboard,  and  assured 
them  that  they  would  be  paid  for  the  service,  and  in  so  doing  I  acted 
under  the  directions  of  the  Post  Office  Department.  It  often  occurred 
that  the  mail  could  not  be  got  to  the  boat  on  the  arrival  of  the  cars 
by  the  time  of  leaving.  In  such  cases  I  oft^en  requested  the  captains 
to  delay  until  the  mails  could  be  put  aboard,  and  they  did  so,  waiting 
sometimes  from  a  half  hour  to  an  hour  and  a  half. 

L.  W.  Maktin  testifies  as  follows: 

Question.  Were  you  in  the  employ  of  the  claimants  in  the  years 
1850, 1851,  and  1852? 

Answer.  I  was. 

Question.  In  what  capacity? 

Answer.  As  clerk  ana  steward  of  the  steamer  Southerner. 

Question.  Between  what  points  did  the  steamboat  Southerner  run  ? 

Answer.  She  ran  between  Detroit  and  Cleveland  in  1850  and  1851, 
and  between  Detroit  and  Toledo  in  1852. 

Question.  Did  she  carry  the  through  and  local  mails  while  you  were 
on  the  boat? 

Answer.  She  did. 

Question.  Was  it  nart  of  your  duty  to  receive  and  deliver  the  mails 
at  the  points  at  whicn  the  boats  touched  ? 

Answer.  It  was. 

Question.  What  proportion  should  you  think,  from  your  observa- 
tion, would  the  through  mail  bear  to  the  local? 

Answer.  The  through  mail  was  four  or  five  times  larger  than  the 
local. 

Question.  Did  your  boat  carry  the  through  mail  for  which  no  com- 
pensation was  received  before  navigation  was  open  to  Buffalo  to  points 
below  Cleveland? 

Answer.*  She  did. 

Question.  How  many  trips  did  she  make  ? 

Answer.  She  made  three  to  six. 

Question.  What  was  the  average  amount  of  through  mail  carried 
genendly? 

Answer.  I  can't  state  particularly,  but  one  mail  numbered  128  bags, 
which  I  counted  myself. 

Qvestion.  Were  the  claimants  in  this  suit  the  managing  owners  of 
the  B^timore,  Arrow,  Southerner,  John  Owen,  and  Bay  City,  between 
the  years  1849  and  1853? 

Answer.  They  had  the  control  of  those  boats  from  1849  to  1853 
inclusive,  during  such  time  as  they  were  rimning,  and  were  the  persons 
entitled  to  receive  compensation  for  such  service. 

The  John  Owen  was  owned  by  Edwards  and  Davis,  and  ran  between 
Detroit  and  Toledo  from  the  sprmg  of  1849  to  the  fall  of  1852,  inclusive. 
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The  steamer  Southerner  was  owned  and  controlled  by  Arthur  Ed- 
wards, and  ran  from  the  ports  of  Detroit  and  Cleveland  in  1850  and 
1851. 

The  steamboat  Baltimore  was  chartered  hj  Edwards  and  Davis 
from  the  owners  for  the  season  of  1851,  and  ran  between  Detroit  and 
Cleveland. 

The  steamboat  Arrow  was  owned  by  Edwards  and  Davis  from  1849 
to  1853,  inclusive,  and  ran  in  1849  to  1852  between  Detroit  and  San- 
dusky ;  in  1853  between  Detroit  and  Toledo. 

The  Bay  City  was  owned  by  Davis  and  Owen,  and  ran  between 
Detroit  and  Sandusky  in  1853. 

Question.  Did  the  aforesaid  boats  carry  the  through  and  local  mails 
between  the  different  ports  stated,  during  the  years  aforesaid,  during 
the  season  of  navigation? 

Answer.  They  aid. 

A.  S.  WiLLiAMB  testifies  as  follows: 

Question.  When  were  you  first  in  possession  of  the  post  office  at 
Detroit,  and  until  when  were  you  postmaster  ? 

Answer.  In  April,  1849,  and  until  July  1,  1853. 

Question.  What  boats  carried  the  mails  from  here  to  the  points 
named  in  the  petition  of  the  claimants? 

Answer.  The  Arrow,  Bay  City,  Southerner,  and  other  boats,  men- 
tioned in  the  petition  of  claimants. 

Question.  Did  they  carry  the  through  mail  as  well  as  the  local  ? 

Answer.  They  did. 

Question.  From  your  knowledge  of  the  business,  what  proportion 
did  the  through  mails  bear  to  the  local  mails  ? 

Answer.  By  reference  to  my  letter  book  I  find  I  wrote  the  Post  Office 
Department,  at  Washington,  in  May,  1849,  and  September,  1849,  ad- 
vismg  them  of  claims  made  by  steamboat  captains  generally  for  com- 
pensation for  carrying  through  mails,  and  then  expressed  the  opinion 
that  the  through  mau  was  more  than  double  the  local  mail  delivered 
for  distribution  here,  and  that  I  thought  my  estimate  would  fall  far 
short  of  the  &cts. 

Question.  Did  the  through  mail  increase  much  from  that  time  till 
the  fall  of  1852? 

Answer.  It  did. 

Question.  What  proportion  do  you  think  the  through  mail  bore  to 
the  local  mail  in  1850, 1861,  and  1852  ? 

Answer.  I  should  think  the  through  mail  was  from  three  to  four 
times  greater  than  the  local.  The  through  mail  embraced  everything 
of  this  State. 

Question.  Did  you  ever  pay  for  the  transportation  of  the  through 
mail  by  packet? 

Answer.  I  did  not. 

Question.  At  what  time  did  you  receive  instructions  from  the  de- 
partment for  paying  for  the  mail  brought  by  steamers? 

Answer.  I  found,  on  taking  possession  of  the  office,  in  April,  1849, 
instructions  to  my  predecessor,  dated  March  26, 1849,  under  which  I 
acted. 
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GBDBaE  D.  BAFTiBr  testified  as  follows : 

In  the  years  1849, 1851,  and  1852  I  was  on  the  steamboats  Arrow 
and  Sonthemer  together  at  different  times ;  I  was  on  the  Southerner 
in  1849  and  1852;  on  the  Baltimore  in  1851. 

Qnestion.  Was  it  part  of  your  duty  to  receive  and  take  care  of  the 
mail  bags  on  board  of  those  boats? 

Answer.  It  was. 

Qnestion.  From  your  knowledge,  what  proportion  did  the  through 
mails  bear  to  the  local  mails,  averaging  tne  whole  time  you  were  on 
these  boats? 

Answer.  At  a  low  estimate  the  through  mail  was  five  times  larger 
than  the  local  mail.  We  once  carried  a  mail  which  we  estimated  at 
about  eight  tons ;  we  took  it  on  at  Erie  and  left  it  at  Toledo. 

D.  D.  Bebbe  testifies : 

In  1852 1  resided  at  Cleveland,  Ohio,  and  was  clerk  in  the  deve* 
land  post  office.  I  think  the  throuffh  mail  was  at  least  twenty  times 
larger  than  the  local  mail  (during  the  year  1852.)  The  through  mail 
was  much  more  bulky  than  the  local,  and  &r  more  trouble  to  nandle. 

James  Welch  deposes: 

I  was  clerk  in  the  Cleveland  post  office  during  the  years  1851  and 
1852. 

Question.  What  were  your  duties  as  such  clerk? 

Answer.  They  consisted  mainly  in  distributing  the  mails  and  assort* 
ing  and  delivering  the  same  to  the  mail  carrier,  who  carried  the  mails 
Mtween  the  steamboats  and  cars  and  the  post  office. 

Question.  How  were  the  mails  carried  between  Cleveland  and 
Deceit  during  these  vears? 

Answer.  By  steamboats  running  daily. 

Question.  What  did  the  main  bulk  of  the  mail  carried  over  that 
route  durin^bose  years  consist  of? 

Answer.  The  mail  going  east  consisted  mainly  of  the  through  mails, 
destined  for  Pittsburg,  Baltimore,  Washington,  Columbus,  Cincinnati; 
and  going  west,  of  matter  firom  those  and  other  offices  ^oing  to  Chicag:o 
and  other  offices  west,  together  with  the  local  mail  between  Detroit 
and  Qevelandpost  offices. 

Question.  Waat  was  the  relative  amouht  of  local  and  through  mails 
carried  over  the  said  route  from  Cleveland  to  Detroit? 

Answer.  From  my  recollection  aS  it,  I  think  the  through  mail,  so 
carried  over  this  route,  was  in  bulk  from  ten  to  fifteen  times  as  Large 
as  the  local  mail.  I  think  it  safe  to  say  that,  on  an  average,  it  was 
tea  times  as  l^^e  as  the  loeal  mail. 

Question.  What  were  your  means  of  knowing  the  relative  proper* 
tion  between  the  local  and  through  mails? 

Answer.  I  was  in  the  habit  of  handling  the  mails  with  my  own 
Itaiida,  in  delivering  it  to  the  mail  carrier  and  in  separating  it  on  its 
arrival,  for  opening  the  local  mails  for  delivery. 
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Daniel  M.  Haskell  deposes: 

I  was  postmaster  at  Cleveland,  Ohio,  from  May,  1849,  to  some  time 
in  April,  1853. 

Question.  Did  you  attend  personally  to  the  duties  of  your  office 
during  said  time? 

Answer.  I  did.  It  (the  mail)  was  carried  by  the  steamers  Balti- 
more and  Southerner  during  1850,  and  the  Southerner  and  St.  Louis 
during  1851. 

Question.  How  often  was  the  mail  carried  over  this  route  during 
these  years,  and  what  mail  was  so  carried? 

Answer.  It  was  carried  daily,  Sundays  excepted,  both  ways.  The 
mail  ^oing  west  consisted  of  the  local  mail,  between  my  office  and 
Detroit,  and  the  great  southern  mail  from  Baltimore,  Washington, 
Pittsburg,  and  other  southern  towns,  destined  to  Detroit,  Chicago, 
and  other  points  west.  Going  east,  it  consisted  of  the  mail  from 
Chicago,  Muwaukie,  and  other  western  towns,  (also  the  local  mail 
from  Detroit,)  destined  to  Pittsburg,  Baltimore,  and  Washington,  and 
the  country  south  and  east  of  Cleveland. 

Question.  What  proportion  of  this  mail,  passing  over  this  route, 
was  local  and  what  through  mail? 

Answer.  The  local  mau  was  but  a  small  proportion  of  the  whole 
mail  carried.  From  my  recollection  of  it,  I  should  say  it  was  not 
more  than  one-tenth  of  the  whole  bulk  of  mail  passing  over  this  route. 
Mv  attention  was  freauently  called  to  it  by  the  captains  of  the  boats 
calling  on  me  to  pay  for  the  through  mail,  insisting  that  it  was  eight 
or  ten  times  as  much  as  what  they  got  pay  for. 

Question.  Did  you  pay  them  for  carrying  the  through  mail,  or  any 
part  of  it? 

Answer.  I  did  not.  I  paid  for  carrying  the  local  mail  between 
Cleveland  and  Detroit  at  the  rate  of  one  cent  per  letter,  and  half  a  cent 
for  papers,  delivered  at  my  office,  to  the  captains  of  the  boats  so  bring- 
ing such  mails. 

Question.  From  your  knowledge  of  the  amount  of  mail  passing  over 
this  route,  what  would  be  a  reasonable  compensation  for  carrying  the 
great  through  mail  upon  the  steamboats  over  this  route? 

Answer.  I  have  no  means  of  estimating  the  through  mail  otherwise 
than  as  the  local  was  estimated,  at  one  cent  per  letter^  and  half  a  cent 
for  a  newspaper,  which,  I  think,  was  a  reasonable  price;  and  I  think 
it  was  worth  the  same  price  to  carry  the  through  mail  as  the  local, 
according  to  its  relative  proportion. 

Question.  Did  the  boats  above  mentioned  run  in  connection  with 
the  railroads  terminating  at  Cleveland  and  Detroit? 

Answer.  They  did  form  a  line  between  Detroit  and  Cleveland,  run- 
ning in  connection  with  the  railroads  at  those  points,  being  the  only 
boats  on  that  line  during  said  two  years. 

Question.  Did  you  send  both  the  local  and  through  mails  over  that 
route  by  said  boats  by  the  instructions  of  the  Post  Office  Department? 

Answer.  I  did. 
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1st  Seamon.     \  I    No.  30. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Feibdabt  6,  I860.— Ordered  to  be  printed. 

Mr.  Mallobt  made  the  following 

REPORT. 

[To  accompany  Bill  8.  117.] 

The  Committee  on  Claims^  to  whom  was  referred  the  memorial  of  Dona 
Ottadalupe  EHndiUo  de  Arguello,  have  had  the  same  under  considera- 
tion^ ana  thereupon  report: 

This  case  was  considered  by  the  Committee  on  Claims  at  the  Ist  ses- 
sion of  the  32d  Congress,  and  a  favorable  report  was  made  thereon, 
accompanied  by  a  bill.  This  bill  passed  the  Senate,  but  was  not  acted 
on  in  the  House  of  Bepresentatives. 

Subsequently  the  case  was  submitted  to  the  ^^  board  for  the  examina- 
tion of  claims  contracted  in  California  under  Colonel  Fremont,"  who 
gave  the  following  opinion  thereon,  to  wit : 

''This  claim,  purporting  to  be  for  property  taken  by  the  Mexican 
troops,  does  not  appear  to  come  within  the  province  of  the  board  for 
examination ;  but  from  the  peculiar  circumstances  of  the  case,  as  set 
forth  in  the  documents  accompanying  it,  the  board  desire  to  call  the 
attention  of  Congress  to  the  claim  as  one  worthy  of  its  favorable  con- 
sideration." 

The  case  was  again  considered  by  the  Senate's  Committee  on  Claims 
at  the  1st  session  of  the  34th  Congress,  and  the  following  report  and 
bill  were  reported  to  the  Senate. 


In  Senate,  March  23,  1862. 

Mr.  Brodhead  made  the  following  report: 

The  Oommitiee  on  Claims,  to  whom  was  r^erred  the  petition  of  Santiago 

E.  ArgudlOj  report: 

The  petitioner  was  a  wealthy  and  influential  inhabitant  of  California, 
residing  in  the  vicinity  of  San  Diego.  On  the  invasion  of  that  country 
daring  the  Mexican  war,  and  on  the  appearance  of  the  proclamation 
of  Commodore  Stockton,  then  in  command  of  that  division  of  the 
American  forces,  Arguello  placed  himself  at  the  head  of  a  company 
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raised  through  his  influence  and  exertions,  and  immediately  joined  the 
United  States  forces,  and  fought  with  distinguished  bravery  and  effect 
in  several  actions,  under  the  command  of  Commodore  Stockton,  who 
fully  attests  his  gallantry  and  the  importance  of  his  services. 

On  the  25th  November,  1846,  he  was  appointed  by  Governor  Stock- 
ton a  captain  of  riflemen  in  the  California  battalion,  and,  on  the  16th 
January,  1847,  a  member  of  the  legislative  council  of  that  Territory. 

In  consequence  of  his  attiichment  to  the  cause  of  the  United  States, 
and  the  zeal  and  activity  which  he  manifiested  in  their  service,  his 
rancko  was  ravaged  and  laid  waste,  his  buildings  burnt,  and  his  cattle 
and  other  movable  effects  take&  away  by  the  enemy,  by  which  he  ap- 

Sears  to  have  been  reduced  from  competence  and  wealth  to  penury  and 
ependence. 

A  commission,  appointed  by  H.  Fitch,  esq.,  alcalde  of  San  Diego, 
to  examine  and  report  upon  the  losses  of  ArgucUo,  state,  under  oath, 
and  after  a  personal  examination,  that  the  personal  property  thus  de- 
stroyed by  the  enemy  amoimted,  ^^at  the  lowest  value,"  to  $14,888. 
The  items  are  as  follows : 

472  tanned  deer  skins,  at  |2 $944 

24  tanned  cow  hides,  at  $6 144 

20  mares,  at  $10 200 

500  head  of  cattle,  at  $20 10,000 

250  sheep,  at  $4 1,000 

42  horses,  at  $50 2,100 

100  pigs,  at  $5 500 

Total 14,888 


These  prices  of  the  horses  and  cattle  may  have  been  somewhat 
enhanced  by  the  demand  growing  out  of  the  military  operations ;  and 
the  committee  have  therefore  deemed  it  proper  to  reduce  the  valuation 
of  the  horses  from  fifty  dollars  to  thirty  dollars  each,  and  of  the  cattle 
from  twenty  dollars  to  fifteen  dollars  a  head,  reducing  the  total  amount 
to  $11,548,  which  sum  the  committee  think  should  be  paid. 

On  leaving  California,  Governor  Stockton,  who  rendered  such  valu- 
able, important,  and  arduous  service  in  that  then  distant  and  almost 
unknown  Territory,  addressed  a  communication  to  Arguello,  in  which, 
after  acknowledging  his  services,  sacrifices,  and  losses,  he  says :  "I 
hope — nay,  I  have  not  the  least  doubt  but  that  the  losses  which  you 
have  sustained  will  be  reimbursed  by  the  government  of  the  United 
States." 

The  annexed  letter  of  Commodore  Stockton,  in  answer  to  inquiries 
from  the  committee,  is  made  a  part  of  this  report,  and  referred  to  as 
containing  a  very  satisfactory  statement  of  the  important  services  of 
Mr.  Arguello,  and  of  the  nature  and  extent  of  his  losses ;  and  in  view 
of  all  the  circumstances,  it  is  deemed  to  be  the  dictate  of  sound  policy, 
as  well  as  of  justice  and  e'quity,  that  he  should  be  protected,  at  least 
to  the  extent  proposed  in  the  accompanying  bill,  from  the  ruinous 
losses  resulting  solely  from  his  devotion  to  the  honor  and  interests  of 
this  government. 
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The  policy  of  the  United  States  in  remunerating  those  who  have 
testified  attachment  to  our  cause  and  our  institutions,  by  forsaking  the 
cause  of  an  enemy  and  risking  their  lives  and  property  in  our  service, 
was  sanctioned  by  the  early  action  of  the  government.  In  1818,  a 
committee  of  the  House  of  Representatives  made  a  report  on  a  claim 
of  this  nature,  in  which  they  say:  "If  the  liberal  policy  heretofore 
pursued  by  the  United  States  is  continued,  it  would  not  require  much 
calculation  to  predict  its  effects,  in  the  event  of  another  contest." 
The  Senate  Committee  on  Claims,  at  the  second  session  of  the  twenty- 
first  Congress,  in  their  report  (No.  30)  in  the  case  of  John  Daly,  a 
Canadian  refugee,  adopt  the  same  principle,  and  recommend  relief, 
which  was  granted  to  the  amount  of  five  thousand  dollars,  "for  sup- 
plies furnished  and  assistance  rendered  to  the  army  of  the  United  States 
in  Canada,"  &c. 

In  accordance  with  these  views,  the  committee  report  a  bill  and 
recommend  its  passage. 


Washington,  March  5,  1852. 

Sir:  I  have  received  your  letter  of  February  13,  ultimo,  requesting 
me  "to  state"  my  "personal  knowledge  of  the  facts  set  forth  in  the 
petition  of  Santiago  E.  Arguello,"  and  also  my  "opinion  in  regard 
to  the  propriety  of  paying  the  whole  or  any  part  of  his  claim." 

In  answer  to  your  inquiries  I  reply,  that  I  have  no  doubt  of  the 
truth  of  the  facts  on  which  the  claim  of  Santiago  £.  Arguello  is 
founded.  The  losses  which  he  sustained  in  consequence  of  his  adhe- 
sion to  the  American  cause  were  great,  and,  in  my  estimation,  would 
not  be  overpaid  by  giving  him  the  sum  of  |14,888.  His  services  were 
most  meritorious.  He  served  gallantly  under  me  during  my  cam- 
paigns in  California,  and  it  would  be  no  more  than  justice  that  he 
should  receive  the  full  amount  of  his  claim.  In  justification  of  this 
opinion,  I  must  add : 

1st.  Don  Santiago  E.  Arguello  was  one  of  the  first,  after  my  pro- 
clamation, to  espouse  the  American  cause,  and  take  up  arms  in  its 
defence. 

2d.  He  assisted  in  taking  and  holding  San  Diego  under  the  Ameri- 
can flag. 

3d.  He  raised  a  company  and  served  under  me  during  the  whole 
campaign. 

4th.  He  fought  most  gallantly,  side  by  side  with  me  in  every  battle, 
always  distinguished. 

5th.  By  his  enterprise  and  boldness  he  contributed,  more  than  any 
one  else,  to  supply  me  with  cattle  and  animals  for  transportation  pur- 
poses. 

6th.  He  exercised  a  powerful  and  salutary  influence  in  harmonizing 
and  reconciling  the  Californians  to  the  change  of  fla^. 

7th.  His  family  were  driven  from  their  home ;  his  house  pillaged 
and  burnt ;  his  numerous  flocks  and  herds  destroyed  ;  his  peons  scat- 
tered and  driven  off;  his  inclosures  and  growing  crops  wantonly  laid 
waste;  and  not  a  vestige  of  his  perishable  property  left.     Thus,  at  the 
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end  of  the  war  he  found  himself  rich  in  honors,  hut  a  houseless,  and 
homeless,  and  poverty-stricken  man. 

Permit  me  further  to  say,  that  you  will  see,  hy  reference  to  bill  No. 
8,  of  the  Senate,  that  if  that  bill  should  become  a  law,  it  will  not  cover 
the  case  of  Don  Santiago  E.  Ar^ello,  but  that  special  legislation  will 
be  required  for  his  indemnification. 
Yours,  respectfiilly, 

R.  F.  STOCKTON. 
Hon.  Richard  Brodhsad, 

Chairman  of  Senate  Committee  on  Claims, 

It  will  be  observed  that,  in  the  above  report,  the  committee  deemed 
it  proper  to  reduce,  to  some  extent,  the  value  placed  unon  the  horses 
and  cattle  by  the  commission,  under  the  impression  tnat  the  prices 
might  have  been  enhanced  by  the  demand  growing  out  of  the  military 
operations;  but,  in  consequence  of  the  long  delay  to  which  the 
claimant  has  been  subjected  in  obtaining  payment  for  his  property,  the 
present  committee  are  of  opinion  that  tne  full  amount  of  the  award 
ought  to  be  allowed.  They  therefore  report  a  bill  in  accordance  with 
these  views,  and  recommend  its  passage. 

A  letter  from  the  widow  of  the  petitioner,  together  with  one  from 
Major  R.  B.  Lee,  United  States  army,  on  file  with  the  papers,  show 
that  he  died  in  California  on  the  20th  of  October,  1857,  leaving  his 
widow  and  several  children  in  poverty.  The  following  is  Major  Lee's 
letter : 

San  Francisco,  Dece^nber  3,  1857. 

Sir:  I  have  the  honor  herewith  to  inclose  a  letter  and  its  interpre- 
tation, received  from  the  widow  of  Don  Santiago  E.  Arguello,  an- 
nouncing his  death  on  the  20th  of  October.  This  letter  I  request  may  be 
read  to  your  honorable  committee  and  to  the  Senate,  and  then  placed 
on  file  with  the  documents  and  evidence  accompanying  his  claim,  so 
just  and  so  long,  and  to  his  interests  ruinously,  delayed.  The  vast 
possessions  of  this  unfortunate  man  had  passed  from  him.  He  died 
poor  and  in  debt,  leaving  his  estimable  widow  and  numerous  female 
children  friendless,  destitute,  in  abject  poverty,  and  dependent  upon 
the  cold  charity  of  the  world.  The  honest  and  just  claim  of  the  de- 
ceased, his  patriotism,  his  gallant  and  important  services  to  the  coun- 
try of  his  adoption,  his  unbounded  hospitality  and  generosity  to  our 
starving  emigrants  in  their  hour  of  need,  his  sufierings  and  self-sacri- 
ficing losses,  are  so  fully  substantiated  and  set  forth  in  the  documents 
before  your  committee  that  I  deem  it  unnecessary  to  enter  into  their 
recital. 

His  claim  was  twice  passed  favorably  by  the  board  of  officers  insti- 
tuted by  law  to  investigate  Fremont  California  claims,  and,  I  believe, 
thrice,  passed  by  the  Senate,  without  a  dissenting  voice ;  on  the  two 
first  occasions  the  bills  for  his  relief  having  been  reported  by  Senator 
Bayard,  and  on  the  last  by  Senator  Brodhead. 

To  prevent  this  last  remnant  of  his  estate  falling  into  the  hands  of 
uncompromising  creditors  and  expectant  extortioners,  and  by  the  ad- 
vice of  his  nearest  friends,  and  in  accordance  with  the  wishes  of  his 
widow, communicated  to  me  by  them,  I  am  inducc<Jf^,as  theonlj^means 
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of  rendering  the  proceeds  available  to  the  necessities  of  his  family , 
to  ask  that  a  bill  oe  reported  in  the  name  of  the  widow  for  her  sole 
use  and  benefit. 

His  widow  (Dona  SeSiora  "  Guadalupe  Estudillo  de  Arguello")  is  a 
noble-minded  woman,  beloved,  respected  and  honored  by  all  who 
know  her,  and  in  adversity  as  in  prosperity  remains  a  model  of  all  the 
virtues  that  dignify  and  adorn  the  name  of  woman. 

I  have  no  interest  in  this  claim  whatever,  and  am  influenced  alone 
by  knowledge  of  the  facts  and  circumstances,  and  from  a  sense  of  feel- 
ing and  humanity. 

It  would  be  very  gratifj^ing  to  me,  sir,  to  receive  your  acknowledg- 
ment of  this  communication,  and  to  be  permitted  to  communicate  to 
the  family  the  consolation  of  your  assurances  that  in  the  absorbing 
legislation  of  the  next  C!ongres8  the  claims  of  the  destitute  widow  and 
orphans  will  not  be  forgotten. 

I  am,  sir,  with  much  respect,  vour  obedient  servant, 

R.  B.  LEE, 
Major  United  States  Amiy. 

Hon.  Chairman  of  CoMMmEE  on  Claims, 

United  States  Senate, 


The  following  letter  is  from  Commander  Minor,  United  States  navy, 
who  served  with  Arguello  in  the  conquest  of  California: 

Washington  City,  December  18,  1852. 

Sir  :  In  answer  to  your  inquiries  regarding  the  knowledge  I  possess 
of  the  services  and  losses  of  Santiago  E.  Arguello,  of  San  Diego, 
California,  I  have  to  state  that  I  knew  him  well,  and  esteemed  him 
highly ;  that  I  was  associated  with  him  on  duty  for  upwards  of  six 
months  ;  that  during  the  perioil  of  the  conquests  of  California  he  ren- 
dered important  services  to  the  United  States,  and  that  in  conse- 
<^iience  thereof  he  sustained  great  losses,  reducing  him  from  compara- 
tive wealth  and  affluence  to  comparative  poverty  and  want,  as  I  will 
briefly  explain : 

Id  October,  1846,  Santiago  £.  Arguello  wtis  one  of  that  gallant 
band  of  fifty-flve  volunteers,  under  Captain  Merritt,  who  successftiUy 
defended  San  Diego  against  the  almost  daily  attacks  of  quadruple  their 
number  of  well  armed  Mexicans.  In  transferring  his  command  Mer- 
ritt  spoke  in  high  terms  of  Arguello.  He  said  that  he  had  ever  been 
amongst  the  foremost  to  repel  the  assaults  made  upon  the  garrison  ; 
that  through  his  exertions,  and  from  his  rancho,  were  derived  the 
supply  of  food  necessary  for  their  support.  In  making  an  attack  upon 
aad  capturing  the  only  piece  of  artillery  in  possession  of  the  enemy 
ArKuello  was  conspicuously  brave,  and  though  wounded  in  the  affiiir, 
had  it  not  revealed  itself,  his  wounds  would  have  been  unknown.  His 
seal  in  our  behalf  rendered  him  the  especial  object  of  the  hatred  of  the 
Mexicans,  and  they  determined  to  inflict  upon  liim  a  summary  ven- 
eeance  by  carrying  into  captivity  his  wife  and  children,  driving  off  his 
nerds  and  peons,  and  destroying  the  buildings  upon  his  rancho. 
Timely  information  frustrated  a  portion  of  their  designs.     His  family 
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of  females  and  young  children  were  embarked  in  boats  sent  to  trans- 
port them  to  San  Diego,  but  everything  that  was  left  that  was  capable 
of  destruction  was  destroyed  with  an  unwarrantable  barbarity.  His 
houses  burnt,  his  peons  dispersed,  and  his  herds  driven  to  a  distant 
part  of  the  country. 

In  addition  to  this  Argaello  sustained  another  loss  by  the  United 
States  force  occupying  as  a  barracks  and  fortifying  his  town  residence 
in  San  Diego.  It  was  deemed  necessary  to  make  loop  holes  in  the 
walls  for  musketry,  to  break  down  a  portion  of  the  wall  of  the  inclo- 
sure,  to  make  embrasures  for  artillery,  and  to  dig  a  ditch  surrounding 
the  whole.  The  fencing  of  his  large  garden  was  used  for  fuel,  the 
furniture  of  the  house  materially  injured,  and  aft<?r  it  was  vacated  by 
our  men  it  was  scarcely  habitable.  During  these  and  other  sad  reverses 
of  fortune,  he  did  not  abate  one  iota  of  nis  zeal  in  our  cause.  Two 
expeditions  were  fitted  out  and  sent  ninety  miles  to  the  south  to  pro- 
cure provisions  and  animals  to  conduct  the  war,  as  well  as  to  protect 
persons  friendly  to  our  side.  Both  were  successful;  and  a  large  portion 
of  that  success  is  due  to  the  knowledge,  influence,  and  zeal,  exerted  by 
Arguello. 

I  believe  you  have  been  informed  of  the  distinguished  part  which 
Arguello,  took  in  the  subsequent  campaign,  of  his  gallantry  in  the 
battle  of  the  8th  and  9th  of  January,  1847,  and  of  his  untiring  fidelity 
to  the  conclusion  of  the  war.  It  may  not  be  improper  for  me  to  say 
that  he  was  ever  near  the  person  of  Commodore  Stockton ;  that  he 
obtained  his  confidence  as  well  as  the  respect  of  the  officers  of  the  navy 
and  army;  that  he  was  a  firm  and  patriotic  friend  of  our  country,  and 
a  gallant  supporter  and  defender  of  its  flag. 

It  is  true  he  has  lost  his  all ;  but  a  murmur  has  never  passed  his  lips. 
He  patiently  awaits  the  justice  that  Congress  will  ultimately  award 
him,  which  will  restore  him  a  portion  of  the  fortune  which  he  lost  in 
aiding  the  American  forces  in  the  conquest  of  California. 

Wishing  you  all  success  in  your  disinterested  efforts  in  behalf  of  this 
unfortunate  but  most  worthy  man,  with  high  respect,  I  remain,  very 
truly,  yours, 

GEORGE  MINOR, 
LieiUenanf.  United  States  Navy. 

Major  Richard  Lee, 

United  States  Army,  Washington  City, 

From  all  the  evidence  in  the  case,  your  committee  find  that  Arguello 
was  a  wealthy  and  distinguished  Califomian,  and  that  when  the  Ameri- 
can forces  entered  that  portion  of  Mexico,  he  was  the  first  man  to  join 
its  standard. 

That  he  raised  and  equipped,  at  his  own  expense,  a  mounted  troop 
of  his  countrymen,  which  troop  fought  with  Stockton  throughout  the 
war. 

That  he  assisted  in  assaulting  and  capturing  San  Diego,  and  was 
one  of  the  fifty  men  who  successftilly  maintained  its  possession  against 
a  quadruple  force. 

That  he  fought  in  every  battle  by  the  side  of  Stockton,  and  always 
with  distinguished  gallantry. 
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That  by  his  enterprise  and  boldness  he  contributed  more  than  any 
c»ne  else  to  supply  the  American  forces  with  cattle  and  animals  for 
tranH))ortation  purposes. 

That  he  exercised  a  powerful  influence  in  reconciling  Californians  to 
the  change  of  flag. 

That  the  American  forces  were  in  part  supplied  with  food  from  his 
cattle,  taken  from  his  rancho,  and  through  nis  own  exertions.  That 
the  American  forces  took  possession  of  bis  dwelling-house,  in  San 
Diego,  fcirtified  and  occupied  it  as  a  barrack,  piercing  its  walls  for 
musketry,  removing  a  portion  of  it«  inclosing  walls  for  artillery,  and 
to  dig  a  ditch  around  the  whole;  the  fencing  aroimd  the  whole  being 
useil  for  fuel. 

Under  these  circumstances  of  the  case,  your  committee  deem  that 
Mound  policy  no  less  than  equity  dictates  relief,  and  they  report  a  bill 
accordingly. 
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36th  Congbks,  I  SENATE.  (  Bkp.  Com. 

1st  Seaaum.     i  ;    No.  31. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  6, 1860. — Ordered  to  be  printed. 

Mr.  ULxuAKZ  made  the  following 

REPORT. 

[To  accompany  Bill  S.  118.] 

The  Committee  on  Claims^  to  whom  teas  re/erred  the  case  of  David 
Myerle,  reported  from  the  Court  of  Claims  y  unanimomly  report: 

The  claim  was  first  presented  to  the  Senate  by  the  memorial  of  the 
claimant  at  the  Ist  session  of  the  28th  Congress,  and  has  been  con- 
tinuously prosecuted  to  this  time. 

The  nature  of  the  claim  is  shown  by  the  evidence  taken  before  the 
Court  of  Claims,  and  which  is  briefly  recited  in  the  decision  of  the 
court  as  showing  the  nature  of  the  arrangement  made  by  Mr.  Pauld- 
injc*  in  1839,  as  Secretary  of  the  Navy. 

Mr.  Paulding  states,  that  while  he  was  at  the  head  of  the  Navy 
Department  the  claimant  called  on  him  with  reference  to  certain  im- 
provements he  had  made  in  the  machinery  for  manufacturing  cord- 
aj:e;  that,  perceiving  the  claimant  to  be  an  intelligent  and  enter- 
prising man,  he  suffgested  to  him  that  it  might  be  advantageous  to 
him  to  engage  in  the  business  of  water-rotting  hemp ;  and  that  the 
claimant  stated,  that  although  he  did  not  believe  the  occupation  to  be 
Jangerous  to  those  engaged  m  it,  yet,  being  then  engaged  in  a  profit- 
able business,  he  was  unwilling  to  relinquish  it  for  one  which  he 
foresaw  would  be  attended  with  almost  insurmountable  obstacles,  and 
a  failure  in  which  would  involve  him  in  great  pecuniary  loss.  The 
Secretary  then  assured  the  claimant  that  the  department  would  take 
fvre  that  he  should  be  recompensed  for  any  loss  he  might  ultimately  sus- 
foin  in  consequence  of  a  faUure  of  the  eaperiment ;  and  he  states  that 
he  made  this  promise  solely  in  the  hope  of  being  instrumental  in  con- 
ferring a  great  benefit  on  his  country,  and  under  a  foil  conviction 
that  if  he  remained  in  office  he  would  redeem  his  pledge,  without 
transcending  his  powers  or  violating  any  existing  law.  He  says, 
further,  that  the  claimant,  being  influenced,  as  he  believes,  by  these 
assurances,  as  well  as  by  motives  of  patriotism,  acceded  to  his  propo- 
sition, and  a  contract  was  entered  into  with  him  for  two  hundred 
tons  of  American  water-rotted  hemp  ;  that  the  claimant  made  no  ap- 
plication for  a  contract ;  that  the  proposal  came  from  the  Secretary : 
that  no  advertisements  for  proposals  were  issued,  nor  was  any  se- 
curity demanded  for  the  fulfillment  of  the  contract,  as  the  whole  affaii: 
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was  considesed  as  an  experiment,  made  with  a  view  to  settle  a  question 
of  great  national  importance.  Mr.  Paulding  says,  also,  that  his  ob- 
ject was  to  remove  the  prejudice  against  the  process  of  water-rotting, 
and  demonstrate  the  practicability  of  producing  a  domestic  article 
equal  to  the  first  quality  of  Russian  hemp. 

The  claim  is  based  upon  the  grounds,  1st.  That  the  hemp  delivered 
by  him  at  Boston,  under  the  contracts,  was  improperly  rejected,  where- 
by the  enterprise,  which  promised  remuneration,  was  converted  into 
the  means  of  his  ruin;  and  2d.  Upon  the  promise  of  indemnity  against 
loss  made  by  the  Secretary  of  the  Navy. 

Upon  both  of  these  grounds  the  Court  of  Claims  decided  against  the 
,  claimant,  holding  that  there  was  no  legal  liability  which  could  be 
enforced  in  that  court  against  the  government,  as  the  act  of  3d  March, 
1809,  provides  that  "all  purchases  and  contracts  for  supplies  or  ser- 
vices which  are  or  may,  according  to  law,  be  made  by  or  under  the 
direction  of  either  the  Secretary  of  the  Treasury,  the  Secretary  of  Wa^, 
or  the  Secretary  of  the  Navy,  shall  be  made  either  by  open  purchase 
or  by  previously  advertising  for  proposals  respecting  the  same." 

The  court  while,  however,  deciding  against  the  legal  liability  of 
the  government,  thought,  from  the  peculiar  circumstances  of  the  case, 
that  they  should  lay  the  facts  before  Congress,  with  the  remark  that 
''the  evidence  tends  to  show  that  an  active  and  enterprising  man  of 
business  became  embarrassed  in  his  circumstances,  and  was  deprived 
of  the  just  and  fair  profits  of  an  honest  occupation  by  his  efforts  to 
promote  a  matter  of  national  concern,"  and  they  therefore  submit 
''  the  whole  matter  to  the  consideration  of  Congress  for  such  action  as 
they,  under  all  the  circumstances,  shall  consider  just  and  equitable." 

The  committee  are  of  opinion  that  it  is  both  just  and  equitable, 
under  the  circumstances  of  the  case,  that  the  applicant  should  receive 
compensation. 

In  reference  to  the  contract  for  and  the  delivery  of  hemp,  Mr. 
Paulding  states,  in  his  letter  of  4th  January,  1853 : 

''  In  all  the  testimonials  I  have  given  in  behalf  of  your  claim,  I  was 
governed  by  no  papers  or  representations  of  yours.  I  stated  facts,  and 
only  such  facts  as  were  known  to  myself,  and  many  of  them  notorious 
to  the  public.  I  stated,  in  the  first  place,  that  it  had  long  been  the 
wish  of  the  government  to  procure  a  supply  of  American  water- rotted 
hemp  for  the  consumption  of  tlie  navy,  in  order  that  the  country 
might  be  independent  of  foreign  nations,  especially  in  time  of  war  ; 
but  that  all  efforts  had  been  unsuccessful,  principally  on  the  score  of 
its  being  universally  considered  in  the  West  an  unhealthy  occupation, 
fatal  to  the  slaves  who  would  be  principally  employed  in  the  business. 

'*I  stated  that,  in  consequence  of  my  solicitations  and  encourage- 
ment, you  were  unwillingly  induced  to  undertake  this  most  important 
business,  and  that,  accordingly,  a  contract  was  entered  into  for  the 
supply  of  several  hundred  tons  of  American  water-rotted  hemp. 

''  I  stated  that,  after  surmounting  great  obstacles,  you  at  length 
Bucceeded  so  far  as  to  deliver  a  large  supply  of  American  water-rotted 
liemp  at  the  Boston  navy  yard,  which,  being  tested  with  the  best 
Uussia,  proved  considerably  stronger,  but  was  rejected  by  the  inspec- 
tui'H  on  the  frivolous  pretext  that  it  was  not  quite  so  clean;  and  I  now 
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state  that  the  late  Commodore  Nicholson,  who  afterwards  commanded 
at  Boston,  has  since  assured  me  that  corrupt  means  were  used  to 
induce  the  inspectors  to  come  to  that  decision. 

''  I  further  stated,  what  was  already  sufficiently  notorious,  that  in 
consequence  of  your  success  in  the  production  of  water-rotted  hemp, 
and  the  proof  thus  afforded  that  it  was  not  an  unhealthy  occupation, 
others  had  entered  upon  it,  insomuch  that  the  naval  and  conmiercial 
marine  of  the  United  States  are  in  a  great  measure  supplied  with 
American  water-rotted  hemp,  and  no  longer  dependent  on  foreign 
nations  for  an  article  so  indispensahle. 

"All  this  I  stated  from  my  own  knowledge,  and  not  from  your 
papers  and  representations ;  and  consequently,  thus  far^  there  was  no 
deception  on  your  part. 

"With  regard  to  your  pecuniary  circumstances  at  that  time,  I  said 
nothing,  because  I  knew  nothing,  and  did  not  think  it  had  the 
slightest  connection  with  the  justice  of  your  claim.  I  had  a  great 
national  purpose  in  view,  and  I  found  in  you  a  man  ready  to  undertake 
its  accomplishment ;  if  you  succeeded,  the  country  would  be  greatly 
benefited ;  if  you  failed,  it  would  be  just  where  it  was  before.  No 
advances  of  money  were  required,  and  no  injury  to  the  public  interest 
could  occur  from  your  failure,  as  the  department  had  then  on  hand  a 
supply  of  Russian  hemp  for  two  years,  if  I  recollect  aright;  at  any 
rate,  for  a  very  considerable  period. 

"  There  was  no  deception  here.  Whether  solvent  or  not  solvent  at 
the  time  you  entered  on  the  contract  are  of  no  consequence  to  me  or 
the  country,  provided  you  succeeded  in  your  undertaking;  and  with 
unfeigned  respect  for  Congress,  I  do  not  perceive  how  the  decision  of 
this  question  can  affect  the  justice  of  your  claim  in  the  slightest  de- 
gree; that  is  a  private  affair  between  you  and  your  creditors. 

"The  facts  I  have  stated,  and  which  are  notoriously  true,  suffi- 
ciently prove  that  you  were  the  principal  instrument  in  conferring  a 
great  benefit  on  your  country;  whether  rich  or  poor  when  you  began 
is  of  little  consequence  to  any  one  but  yourself.  It  is  sufficient  to  know 
that  you  are  now  poor,  and  that  this  poverty  is  clearly  owing  to  the 
improper  rejection  of  your  hemp  at  Boston,  which  effectually  ar- 
rested all  future  efforts,  and  was  sufficient  to  ruin  your  affairs. 
Nothing  is  more  common  for  men  to  commence  business,  or  enter  on 
great  undertakings,  on  borrowed  capital,  and  to  take  the  risk  of  suc- 
cess or  failure.  Nor,  however  I  may  disapprove  of  such  a  course,  do 
I  think  justice  should  be  denied  them,  because,  perhaps,  the  loss  may 
fall  on  others.  If  any  other  person  or  persons  have  a  legal  claim  in 
any  portion  of  the  anticipated  bounty  of  Congress,  it  seems  to  me  it 
should  be  decided  by  a  court  of  judicature,  not  by  Congress. 

"  I  do  not  know  whether  you  lost  any  money  by  your  contract,  or 
whether  you  had  any  to  loose;  but  this  I  know,  that  you  spent  years 
of  your  life,  and  encountered  a  series  of  labors,  obstacles,  and  dis- 
couragement, in  prosecuting  your  undertaking,  which  deserve  some 
remuneration,  and  that  for  the  last  seven  or  eight  years  youhave 
been  condemned  to  a  purgatory  of  cares,  anxieties,  losses,  and  disap- 
pointmentB,  which  I  would  not  have  endured  for  ten  times  the  sum 
you  may  receive  from  the  justice  or  the  bounty  of  Congress.'* 
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The  damage  claimed  by  Myerle  for  the  rejection  of  his  hemp,  as 
shown  by  the  statement  in  the  report  from  the  Court,  page  44,  in 
$65,000,  being  the  difference  between  $160,000,  the  contract  price  for 
500  tons,  and  the  cost  delivered  at  Boston  of  $85,000. 

There  is  a  good  deal  of  other  evidence  in  the  record,  as  to  whether 
the  hemp  was  or  was  not  properly  rejected ;  but  in  the  view  taken  of 
the  case  by  the  Court,  in  which  the  committee  concurs,  it  is  not  neces- 
sary to  go  into  the  details,  and  it  is  only  here  referred  to  as  one  of  the 
iteixi  8  which  enter  into  consideration  in  the  judgement  to  which  the 
conimittee  have  arrived. 

1 1  is  shown  also  by  the  evidence  that  the  rejection  of  this  hemp  not 
only  deprived  the  claimant  of  the  profit  which  had  been  anticipated 
by  the  contract,  but  produced  overwhelming  embarrassment  in  his 
pecuniary  affairs.  At  the  time  he  undertook  this  experiment  he 
appears  to  have  been  a  man  of  means,  extensively  and  prosperously 
engaged  in  the  rope  business.  His  devotion  and  zeal  in  the  prosecu- 
tion of  the  business  of  water-rotting  hemp,  under  the  engagement 
with  the  Secretary  of  the  Navy,  together  with  the  rejection  of  his 
hemp,  reduced  him  to  poverty. 

In  a  letter  from  Secretary  Badger,  dated  Navy  Department,  May 
10,  1841,  addressed  to  Mr.  Myerle,  he  says:  "The  patriotic  spirit 
which  prompted  you  to  the  great  undertaking  in  which  you  are  now 
employed,  and  the  perseverance  with  which  you  have  prosecuted  it, 
deserve  and  have  the  commendation  of  the  department.'* 

The  committee  find  that  this  experiment  was  not  only  prosecuted 
with  great  zeal  and  perseverance,  but  that  it  was  also  conducted  to  » 
successful  result,  promotive  of  great  advantage  to  the  best  interests  of 
the  country. 

On  this  point  there  is  abundance  of  proof,  but  it  is  not  deemed 
essential  to  do  more  than  to  extract  the  following: 

Willis  Stuart,  of  Louisville,  Kentucky,  says,  in  his  letter  dated 
November  10,  1845:  "  I  hope  that  Congress  will  yet  do  you  justice, 
as  you  have  certainly  lost  the  last  six  or  seven  years  in  endeavoring 
to  confer  a  great  benefit  on  your  country,  and  in  which  you  have  cer- 
tainly succeeded.  It  is  said  that  republics  are  ungratefiil,  and  they 
doubtless  are  so  in  many  instances;  yet  a  distinguished  statesman  of 
our  day  has  said:  'Truth  was  omnipotent  and  public  justice  cer- 
tain;' and  I  hope  that  you  will  yet  be  amply  rewarded  for  all  your 
toils  and  sacrifices." 

In  the  letter  of  Mr.  Buchanan,  dated  Wheatland,  September  2, 
1850,  he  says:  "When  you  undertook  the  task  of  instructing  the 
hemp  growers  of  the  west  the  art  of  water-rotting  hemp  in  such  a 
manner  as  to  render  it  a  healthy  employment,  and  had  entered  into 
a  contract  with  the  Secretary  of  the  Navy  to  furnish  the  department 
with  a  quantity  of  the  article,  I  felt  a  lively  interest  in  your  success. 
This  induced  me  to  watch  your  progress  with  much  solicitude.  I  had 
many  conversations  with  you  on  the  subject.  The  result  of  your  labom 
has  been  a  great  benefit  to  the  country.  We  now  have  an  ample  supply 
of  an  artide  necessary  for  sdf-defeme^  whilst  its  cultivation  has  been 
and  will  continue  to  be  a  source  of  profit  to  many  of  our  agricul- 
turists." 
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Again,  in  a  letter  from  the  same  gentleman,  dated  London,  Decem- 
Iht  14,  I800,  he  writes:  '*  I  am  truly  sorry  my  recollection  does  not 
serve  me  in  this  particular,  because  I  espoused  your  cause/rani  a  sin- 
vt-re  conviction  that  it  wasjvst/' 

In  the  report  of  Secretary  Mason,  dated  December  4,  1848,  it  is 
stated:  ^^The  supply  of  hemp  on  hand,  and  deliverable  under  con- 
tracts already  existing,  render  it  unnecessary  to  advertise  for  any 
additional  quantity  for  the  present  year.  That  Ammcan  hemp  can  he 
prepared  in  quality  equal  to  any  in  the  world  has  licen  established  by 
iT)x*riment8  under  the  inoat  rigid  tests.'' 

These  extracts,  together  with  the  statement  of  Mr.  Paulding,  here- 
tntore  quoted,  are  sufficient  to  show  that  the  country  has  gained  great 
advantage  from  the  services  of  Mr.  Myerle,  and  as  these  were  per- 
i'onued  under  an  agreement,  made  bona  fide  with  the  Secretary  of  the 
Navy,  it  is  but  just,  in  the  opinion  of  the  committee,  that  some  com- 
pensation sliould  be  made  therefor,  though  it  may  be  admitted  that 
tlie  law  did  not  authorize  the  Secretary  to  bind  the  government  by 
Muli  an  agreement. 

Tlie  committee  has  traced  the  history  of  this  claim  in  the  two  Houses 
nf  Congress  since  its  first  presentation,  and  find  that  during  the  29th, 
'.)Oth,  32d,  and  33d  Congresses,  six  times  have  bills  been  reported  in 
favor  of  the  applicant  in  the  Senate,  and  during  the  same  period, 
Kven  times  in  the  House  of  Representatives.  That,  in  the  30th  and 
o3d  C^^ngresses,  the  bills  passed  tlie  Senate,  and  that,  in  the  29th,  30th 
and  32d  Congresses  the  bills  passed  the  House  three  several  times. 

The  committee  has  looked  to  these  bills  as  some  evidence  of  the 
^pinion  of  Congress  as  to  the  amount  which  should  be  allowed  the 
(laimant.  The  sum  stated  in  the  bills  which  passed  the  Senate  in 
the  33d  Congress,  and  the  House  the  2d  session  of  32d  Congress,  is 
$oO,000,  with  interest  from  1st  January,  1850.  The  committee  docs 
not  regard  this  as  equivalent  to  the  damages  claimed  by  Myerle,  but 
as  those  damages  do  not  arise  under  any  binding  contract  with  the 
;:overument,  they  adopt  the  amount  which  those  bills  would  give,  as 
the  nearest  approximation  to  an  equitable  allowance  as  the  evidence 
otthe  case  would  seem  to  authorize. 
Tlie  committee  report  a  bill  and  recommend  its  passage. 
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let  Session.      S  }     No.  32. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

FuKDAKT  6,  I860.— Ordered  to  be  printed. 

Mr.  Sadusbubt  made  the  following 

REPORT. 

[To  accompany  Bill  S.  120.] 

The  Committee  on  Pensions,  to  wJiom  was  re/erred  the  petition  of  William 
WaUacCy  praying  an  increase  of  pension,  beg  leave  to  report: 

That  it  appears  the  petitioner  was  allowed  a  pension  under  a  special 
act  of  February  13,  1855,  at  the  rate  of  $6  per  month  from  the  4th 
March,  1854,  for  three-fourths  disability.  He  now  furnishes  satisfac- 
tory evidence  showing  that  his  disability  is  total,  and  prays  that  his 
pension  may  be  increased  accordingly.  His  pension  having  been 
{^ranted  by  a  **  special"  act,  Congress  only  have  the  power  to  grant  an 
increase.     The  proof  of  total  disability  in  this  case  is  satisfactory. 

The  committee  therefore  report  a  bill  for  his  relief  and  recommend 
its  passage. 

The  petitioner  also  prays  for  arrears  of  pension  from  the  25th  July, 
1814,  when  he  claims  to  have  been  wounded,  to  the  4th  March,  1854, 
when  his  pension  commenced. 

Under  the  general  statutes  invalid  pensions  commence  only  from  the 
completion  of  the  evidence.  The  committee  report  adversely  to  this 
portion  of  the  prayer  of  the  petitioner. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  6,  1860. — Ordered  to  be  printed. 


Mr.  Powell  made  the  following 

REPORT. 

[To  Accompany  Bill  S.  124.] 

The  Committee  on  Pensions,  to  whom  teas  refei-red  the  petition  of  Nancy 
M.  GnnsaUy,  formerly  vndow  of  Lyman  Jf.  Bichmond,  deceased, 
report: 

That  the  petitioner's  husband,  Lyman  M.  Richmond,  volunteered  in  the 
United  States  service  during  the  war  with  Mexico,  and  served  in  company 
G,  Michigan  volunteers,  for  the  period  of  one  year;  that  while  in  the 
Korvice  he  contracted  chronic  diarrhoea,  of  which  he  died  soon  after  his 
discharge.  The  evidence  of  his  previous  robust  health  and  excellent 
habits  is  full  and  complete.  An  officer  of  the  regiment,  though  not  of 
the  company,  testifies  that  he  saw  Richmond  at  Vera  Cruz  extremely 
ill,  and  that  he  did  not  expect  him  to  live.  He  did,  however,  so  far 
recover  as  to  return  home  m  feeble  health,  and  shortly  after  died. 

The  proof  is  full  and  complete  that  he  died  on  the  27th  September, 
1848,  of  disease  contracted  while  in  actual  service  in  Mexico.  The 
marriage  of  the  petitioner  with  the  said  Lyman  M.  Richmond  is  fully 
established  by  the  evidence. 

It  appears  further  from  the  evidence  that  the  petitioner  married  one 
Gunsaily,  after  the  death  of  her  first  husband,  and  that  from  circum- 
stances, which  reflect  no  discredit  upon  her,  she  was  compelled  by  self- 
respect  and  her  obligations  to  the  children  of  her  first  husband  to 
obtain  a  divorce  from  said  Gunsally. 

By  a  special  act  of  Congress,  approved  August  18,  1856,  the  peti- 
tioner was  allowed  a  pension  for  five  years  from  January  1, 1849,  at  the 
rate  of  ninety-six  dollars  per  annum,  or  eight  dollars  per  month,  which 
fHrnsion  she  received.  She  is  not  entitled  to  the  renewal  of  half-pay 
ior  life  under  the  act  of  June  3,  1858,  as  she  was  not  allowed  half-pay 
under  the  special  act,  but  full  pay  as  the  widow  of  a  musician,  that  is  eight 
d<dlar8  per  month.  She  asKS  for  half-pay  pension  from  January  1, 
1854,  when  her  former  pension  expired,  in  such  manner  and  upon  such 
terms  as  are  set  forth  in  the  act  of  June  3,  1858.  The  petitioner  has 
already  received  an  amount  of  pension  equal  to  the  half-pay  of  a 
musician  for  ten  years  from  January  1,  1849,  to  January  1,  1859. 
We  are  of  opinion  that  the  petitioner  is  entitled  to  half-pay  pension 


Digitized  by 


Google 


NANCY   M.    GtJNSALLY. 


for  life,  commencing  from  January  1,  1859.  She  is  in  needy  circum- 
stances, and  compelled  to  support  herself  and  the  two  young  children 
of  Bichmond,  deceased,  the  soldier  for  whose  service  she  claims,  by 
her  own  industry.  We  report  a  bill  for  her  relief,  and  ask  the  favor- 
able action  of  the  Senate. 
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36th  Conores,  >  SENATE.  (  Bkp.  Com. 

l8t  Session,      S  (    No.  34. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febrdart  6, 1860— Ordered  to  be  printed. 


Mr.  Clay  submitted  the  following 

REPORT. 

The  Committee  on  Commerce ,  to  tvJiom  teas  referred  the  '^petition  of 
Leonard  Grant,  master  of  the  brig  Plumas^  jn^aying  remuneration  for 
losses  ocxxisioned  by  the  loss  of  said  brig  in  consequence  of  the  discon- 
tinuance by  the  government  of  one  of  the  lights  at  Cape  Elizabeth, 
xcithout  giving  public  notice^'*  have  had  the  same  under  consideration^ 
and  report: 

That  from  a  report  of  tlie  Light-house  Board,  accompanying  the 
letter  of  the  Secretary  of  the  Treasury  dated  January  24,  1860,  it 
appears  that  the  statement  of  the  petitioner,  in  Avhich  he  alleges  that 
there  was  but  one  light  exhibited  where  two  had  previously  been 
shown,  and  that  he  mistook  this  light  for  another  of  the  same  color, 
called  "Wood  Island  light,''  and  in  consequence  of  this  mistake  ship- 
wrecked his  vessel,  is  incorrect  in  these  and  other  particulars,  as  will 
be  fully  shown  in  the  report  of  the  Light-house  Board  above  mentioned, 
which,  together  with  the  letter  of  the  Secretary  of  the  Treasury  accom- 
panying, the  committee  beg  leave  to  submit  as  part  of  their  report; 
and  they  recommend  that  tlie  prayer  of  the  petitioner  he  refused. 


To  the  honorable  the  Senate  and  House  of  Representatives  in  Congress 
assembled,  A.  D,  1858: 

The  undersigned,  Leonard  Grant,  of  Belfast,  in  the  county  of  Waldo, 
aud  State  of  Maine,  respectfully  represents  to  your  honorable  bodies 
that  he  was  master  of  the  brig  Plumas,  of  Boston,  in  June,  A.  D. 
1858,  and  was  sailing  her  on  sJiares;  that  he  sailed  from  Cardenas, 
Cuba,  on  the  seventh  day  of  May  last,  for  Portland,  Maine,  with  a 
cargo  of  molasses;  that  at  Cape  Elizabeth  the  government  has  estab- 
lished and  kept  up  two  lights  for  over  twenty  years,  one  a  steady  liffht 
and  the  other  a  revolving  light;  that  about  the  the  twenty-second  day 
of  May  last  the  government  took  down  the  steady  light  for  the  purpose 
of  repairing  the  house  in  which  it  was  placed,  and  kept  it  down 
between  five  and  six  weeks  without  any  notice  to  the  public  or  to  sea- 
men, or  masters,  or  owners  of  vessels;  that  while  said  light  was  down, 
to  wit,  on  the  fifth  day  of  June  last,  about  half  past  four  of  the  clock 
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in  the  morning,  while  he  was  sailing  said  brig,  with  the  intention  of 
making  Portland  harbor,  he  mistook  the  single  remaining  light  on 
Cape  Elizabeth  for  Wood  Island  light,  both  of  which  were  of  the 
same  color  and  both  revolving  lights;  that  wholly  in  consequence  of 
said  mistake,  which  was  caused  by  the  other  stationary  light  on  Cape 
Elizabeth  bein^  down,  he  ran  said  brig  on  to  Haskell's  island,  near 
Harpswell,  Maine,  and  that  said  brig  was  duly  abandoned  as  a  total 
loss;  that  had  he  arrived  at  Portland  his  freight  money  would  have 
amounted  to  fifteen  hundred  and  twenty-five  dollars,  one-half  of  which* 
belonged  to  him,  and  which  was  lost  in  consequence  of  the  loss  of  said 
brig;  that  he  had  on  hand  in  said  brig  at  the  time  of  her  loss  certain 

{)rovision  and  stores  amounting  to,  as  near  as  he  can  judge,  sixty  dol- 
ars,  all  of  which  belonged  to  him,  and  all  of  which  were  lost;  that 
he  had  on  board  of  said  brig,  at  the  time  of  her  loss,  molasses  and 
sugar,  which  cost  him  fifty-five  dollars  in  Cuba,  and  which  was 
all  lost,  and  which,  had  it  arrived  at  Portland,  would  have  been  worth 
eighty  dollars;  that  he  lost  in  beds  and  bedding  some  fifteen  dollars; 
that  in  consequence  of  the  loss  of  said  brig  he  was  thrown  out  of  em- 
ployment and  is  still  out  of  employment,  whereby  he  has  lost  his  time, 
amounting  to  about  four  hundred  dollars;  and  that  he  had  no  insur- 
ance on  his  freight,  or  any  other  article  named  as  aforesaid.  Where- 
fore he  prays  that  your  honorable  bodies  will  allow  him  a  sum  of  money 
equal  to  his  loss,  to  be  paid  out  of  the  treasury  of  the  United  States. 
Dated  at  Belfast,  this  tenth  day  of  November,  A.  D.  1858. 

LEONARD  GRANT. 

I  hereby  certify  that  the  foregoing  statment  is  true. 

WM.  C.  BLAKE. 
Witness:  Wm.  P.  Horrie. 

Personally  appeared  before  me  the  above  named  Wm.  C.  Blake, 
mate  of  the  brig  Plumas  at  the  time  of  her  loss,  and  well  known  to 
me  as  such,  and  then  and  there  in  my  presence  signed  and  made  oath 
to  the  foregoing  statement. 

C.  M.  DAVIS,   [L.S.] 

Notary  PuUic, 

I,  John  Edwards,  of  Belfast,  State  of  Maine,  on  oath,  dei)ose  and 
say  that  I  was  a  seaman  on  board  of  the  brig  Plumas,  of  Boston,  in 
June,  A.  D.  1858,  at  the  time  she  was  wrecked  on  Haskell's  island; 
that  Leonard  Grant  was  master,  and  William  C.  Blake  was  mate;  that 
I  have  examined  the  foregoing  statement,  made  and  signed  by  Leonard 
Grant  the  master,  and  that  the  facts  therein  stated  by  him  are  true. 

JOHN  EDWARDS. 

In  the  presence  of  Nehemiah  Abbott. 

Waldo,  as: 

Then  personally  appeared  before  me,  John  Edwards,  well  known  to 
me  as  a  man  of  truth  and  veracity,  and  signed  and  made  oath  to  the 
truth  of  the  foregoing  statement. 

NEHEMIAH  ABBOTT, 

Justice  of  the  Peace, 
December  7,  1859.  rn^n^n]f> 
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Treasury  Department, 
Offi<»  lAgM'hauae  Board,  January  18,  1860. 
Sir:  I  have  had  the  honor  to  receive  the  communication  of  the 
chairman  of  the  Committee  on  Commerce  of  the  Senate,  of  the  Tth 
instant,  addressed  to  you,  and  inclosing  a  petition  from  Leonard  Grant, 
late  master  of  the  brig  "  Plumas,"  in  which  petition  said  Grant  claims 
indemnity  for  certain  freight,  &c.,  in  consequence  of  the  loss  of  said 
^^g>  ^7  default  of  the  government,  as  is  alleged,  in  not  keeping  up  a 
proper  light  at  or  near  the  scene  of  the  disaster,  which  letter  and  peti- 
tion were  referred  by  you  to  this  board  for  a  report. 

There  is  no  merit  whatever  in  this  petition,  and  it  grossly  mistakes 
the  facts,  as  I  shall  proceed  to  show. 

The  petitioner  states  that  previous  to  the  loss  of  his  vessel  there 
were  two  lights  exhibited  at  Cape  Elizabeth,  one  a  fixed,  and  the  other 
a  revolving  light ;  that  at  the  time  of  the  loss,  the  tower  from  which 
the  fixed  light  had  been  exhibited  was  undergoing  repairs ;  that  no 
fixed  light  was  in  consequence  exhibited  from  that  tower,  and  that  no 
notice  of  the  discontinuance  of  said  light  was  given ;  that  the  remaining 
light,  which  was  revolving,  he  confounded  with  Wood  Island  light, 
which  was  also  revolving,  and  of  the  same  color ;  and  that,  in  conse- 
quence of  this  mistake,  the  loss  occurred. 

The  only  facts  not  denied  in  this  statement  are,  that  previous  to  the 
loss  there  were  two  lights  at  Cape  Elizabeth ;  that  at  the  time  of  the 
loss  one  of  the  towers  was  undergoing  repairs,  and  that  no  notice  was 
given  of  these  repairs. 

The  facts  are,  that  at  the  time  of  the  loss,  the  fixed  light-tower  at 
Cape  Elizabeth  was  being  fitted  with  a  new  lantern,  for  the  purpose 
of  receiving  a  second-order  lens.  Whilst  these  repairs  were  going 
on,  care  was  taken  to  exhibit  a  good  and  sufficient  fixed  light,  by 
means  of  a  lens-lantern,  temporarily  provided  for  this  purpose.  No 
notice  was  given  of  this  temporary  substitution  of  the  lens-lantern 
for  the  old  reflectors,  for  the  reason  that  none  was  required,  as  the 
character  of  the  light  had  not  been  changed  in  anywise.  There  were 
thus  at  the  time  of  the  loss  as  before,  a  fixed  and  a  revolving  light 
exhibited  from  Cape  Elizabeth. 

With  reference  to  the  statement  that  the  petitioner  confounded  the 
Wood  Island  light  with  the  Cape  Elizabeth  revolving  light,  because 
both  of  them  were  revolving  lights,  and  of  the  same  color.  The  latter 
part  of  this  statement  is  unfounded  in  fact,  and  the  inference  is  just 
that  the  first  part  of  the  statement  is  also  unfounded. 

As  you  will  perceive  by  inspection  of  the  Light-house  List,  herewith 
transmitted,  (page  12,)  Wooa  Island  light  was^  and  w,  a  red  light, 
whilst  Cape  Elizabeth  waSy  and  t«,  a  white  light. 
Thus  much  for  the  lights;  now  for  the  circumstances  of  the  loss. 
The  principal  facts  to  l)e  observed  with  reference  to  this  case  are, 
that  the  loss  occurred  at  5  o'clock  on  the  morning  of  the  5th  June,  or 
an  hour  or  more  after  daylight,  whilst  the  petitioner  was  attempting 
to  take  a  narrow  passage,  with  a  scant  wind,  which  passage,  under 
such  a  circumstance,  was  dangerous. 
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The  petitioner  tells  Congress  that  he  lost  his  vessel  on  Haskell's 
island,  but  he  did  not  tell  it  that  he  knew  all  the  time  where  he  was, 
and  that  he  was  attempting  to  run  the  passage  between  Marsh  island 
and  Haskell's  island,  with  his  mate  as  a  pilot,  who,  having  formerly 
lived  on  Haskell's  island,  thought  himself  acquainted  with  the  passage, 
and  volunteered  to  run  the  vessel  through;  wnich  are  the  facts. 

The  petitioner  further  states  that  '^said  brig  was  duly  abandoned  as 
a  total  loss/'  Although  this  may  be  technically  true,  as  between  the 
owner  of  the  brig  and  the  insurance  company,  if  there  was  an  insurance 
upon  her,  (of  which  I  am  not  informed,)  the  fact,  in  the  sense  in  which 
it  is  used  by  the  petitioner,  is  not  true. 

Neither  brig  nor  cargo  was  a  total  loss.  The  former  was  afterwards 
gotten  off,  repaired  at  an  expense  of  |2,500,  and  then  sold  for  |4,000, 
and  the  latter  was  saved  in  a  damaged  condition.  Further,  the  peti- 
tioner received  the  sum  of  $727,  over  and  above  charges,  as  freight  from 
the  consignees.  All  these  facts  he  not  only  conceals,  but  contradicts 
by  his  averments  above  noticed,  to  the  effect  that  everything  was  lost. 
The  petitioner  only  claims  the  half  of  |1,525,  freight,  on  this  incorrect 
averment,  that  the  whole  freight  was  lost ;  and  of  this  sum  it  appears 
that  he  has  received,  as  already  stated,  the  sum  of  $727. 

His  ^'venture"  of  sugar  ana  molasses  was  no  doubt  somewhat  dam- 
aged, as  was  also  his  bed-clothing,  which  he  values  at  $15 ;  but  is 
probably  no  more  foundation  for  the  allegation  of  a  *' total  loss"  with 
reference  to  these  articles  than  with  reference  to  the  cargo. 

In  conclusion  I  have  respectfully  to  state  that  the  brig  Plumas  was 
no  doubt  wrecked  by  ignorance  or  carelessness  of  the  master,  and  that 
his  being  thrown  out  of  employment  (for  which  also  he  claims  iiidem- 
nity)  is  a  just  consequence  of  the  judgment  put  upon  his  incapacity  by 
ship-owners  in  his  vicinity. 

With  reference  to  the  information  required  by  Mr.  Clay  as  to  the 
practice  of  this  or  other  governments  to  reimburse  claimants  for  similar 
losses,  there  is  no  evidence  on  file  in  this  office  that  any  such  practice 
has  ever  obtained  in  this  or  any  other  government. 

The  petition  of  Mr.  Grant  is  herewith  returned. 
Very  respectfully, 

R.  SEMMES, 


Hon.  Howell  Cobb, 

Secretary  of  the  Tremury. 


Secretary. 


Treasury  Department,  January  24,  1860. 

Sir:  I  have  the  honor  to  acknowledge  the  receii)t  of  your  letter  of 
7th  instant,  inclosing  petition  of  Leonard  Grant,  master  of  the  brig 
'*  Plumas,"  asking  remuneration  for  the  loss  of  his  vessel,  in  conse- 
quence of  the  discontinuance  of  the  light  at  C&pe  Elizabeth  without 
giving  public  notice,  and  to  say  that,  having  referred  to  the  Light-house 
Board  tne  petition  in  question  for  a  report  of  the  facts  in  the  case,  I 


Digitized  by 


Google 


LEONARD  GRANT.  O 

now  transmit  a  copy  of  their  reply,  and  have  to  add  that  the  views  of 
the  case  as  therein  expressed  meet  the  concurrence  of  this  department. 
The  petition  transmitted  is  herewith  returned. 
I  am,  very  respectftilly, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Hon.  C.  C.  Clay,  Jr., 

Chairman  Committee  on  Commerce,  Senate  U.  S. 
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36th  Congress,  )  SENATE,  (  Rep.  Com. 

l9t  Session.     )  i     No.  35. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  7,  I860.— Ordered  to  be  printed. 


%         Mr.  Wilkinson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  134.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of 
James  Smith,  now  of  Washington,  praying  to  be  allowed  a  pension, 
beg  leave  to  submit  the  following :  That  it  appears  his  petition  was 
presented  to  the  committee  at  the  1st  session  of  the  35th  Congress  and 
a  favorable  report  was  made  thereon,  which  the  present  committee  beg 
leave  to  adopt,  and  recommend  that  the  accompanying  be  adopted. 

In  thb'Senate  of  the  United  States,  April  30, 1858. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  James 
Smith,  now  in  Washington,  praying  to  be  aUoived  a  pension^  have 
considered  the  same,  and  ask  leave  to  suimit  the  following  report: 

It  will  be  seen  by  the  letter  annexed,  from  the  office  of  the  Adjutant 
General,  that  the  petitioner  was  several  years  in  the  army  of  the 
United  States,  serving  throughout  the  Mexican  campaign  and  doing 
duty  upon  the  frontiers  of  Texas,  where  he  received  the  mjury,  while 
out  with  a  scouting  party,  which  has  resulted  in  a  permanent  dis- 
ability. The  duty  upon  which  he  was  engaged  at  the  time  of  receiv- 
ing the  injury  is  regarded  one  of  a  hazardous  character ;  and  though 
the  manner  in  which  he  received  the  wound  does  not  appear  in  evidence, 
the  petitioner  appeared  in  person  with  an  arm  totally  disabled,  and 
stated  that  the  injury  was  inflicted  by  a  blow  from  a  musket  struck  by 
the  non-commissioned  officer  who  was  in  command  of  the  scouting 
party  to  which  he  was  attached.  The  blow  broke  the  arm  and  dislo- 
cated the  elbow  joint,  and  before  the  petitioner  was  able  to  return  to 
camp  and  receive  surgical  treatment,  a  bony  union  of  the  joint  had 
taken  place,  and  left  his  arm  so  crooked  as  to  be  totally  disabled.  He 
remained  in  the  hospital,  he  states,  aft^r  his  return  until  his  wound 
was  healed,  when  he  was  discharged  from  the  service,  on  the  surgeon's 
certificate,  for  ordinary  disability. 

The  committee  cannot  avoid  the  conclusion  that  his  injury  was 
received  while  he  was  in  the  line  of  his  duty,  and,  considering  him 
entitled  to  a  pension  as  an  invalid,  they  report  a  bill  accordingly. 
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The  following  is  the  letter  of  the  Adjutant  G-eneral  referred  to, 
marked  A,  and  presented  as  a  part  of  this  report: 


Adjutant  General's  Office, 
Washington^  March  17,  1858. 
.  It  appears  on  the  records  of  this  office  that  James  Smith,  a  private 
of  company  C,  3d  artillery,  enlisted  on  the  20th  February,  1847,  for 
the  war,  and  was  discharged  on  the  6th  September,  1848,  by  reason  of 
expiration  of  service.  ^ 

Second  service, — Again  enlisted  on  the  10th  September,  1850,  for  five 
years,  and  was  discharged  on  the  29th  March,  1852,  at  Fort  Worth, 
Texas,  as  a  private  of  company  F,  8th  infantry,  on  surgeon's  certifi- 
cate of  ordinary  disability,  for  the  following  reasons:  **0n  account  of 
an  irreducible  dislocation  of  the  head  of  the  'radius'  of  the  left  arm, 
rendered  so  by  a  fracture  of  the  'radius  and  ulva,'  which  occurred 
whilst  he  was  absent  on  a  scout ;  l>ony  union  having  taken  place  prior 
to  his  arrival  at  this  port. 

S.  COOPER, 

Adjutant  General. 
Mr.  Jamk  Smith. 
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36th  Congress,  >  SENATE.  <  Eep.  Com. 

1^  Session.     S  t     No.  36. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  7,  I860.— Ordered  to  be  printed. 


Mr.  Wilkinson  submitted  the  following 

REPORT.     ' 

The  Committee  on  Pensions,  to  wlwm  was  referred  the  petition  of  Mrs, 
Arm  AUcHy  vndow  of  Saniud  AUen,  an  officer  of  the  militia  of  New 
Yorky  in  the  war  of  1812,  praying  to  he  allowed  arrears  of  pension, 
have  hcul  tlie  same  undei'  consideration^  and  beg  leave  to  report: 

That  it  appears  that  the  petitioner  prays  back  pension  in  right  of 
her  late  husband's,  from  the  date  of  the  act  under  which  he  was 
allowed,  to  the  29th  day  of  November,  1844,  when  his  name  was 
inscribed  upon  the  rolls. 

From  information  derived  from  the  proper  bureau  it  appears  that 
Captain  Allen  was  allowed  a  pension  from  the  completion  of  his  testi- 
mony, as  the  general  invalid  laws  declare  that  that  shall  be  the  rule, 
and  such  has  been  the  practice  of  your  committee,  and  they  can  see  no 
sufficient  reason  for  departing  from  the  general  rule  in  such  cases. 

'niey  therefore  recommend  that  the  prayer  of  the  petitioner  be 
denied. 
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36th  Congrbs,  )  SENATE.  (  Sep.  Com. 

l9t  Session.      S  I    No.  37. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruakt  9,  I860.— Ordered  to  be  printed. 


Mr.  Clay  made  the  following 

REPORT. 

[To  accompany  Bill  S.  143.] 

The  Committee  on  Commerce^  to  whom  was  referred  the  petition  of  Fran- 
cis HUttmann  for  remuneration  for  losses  sustained  in  consequence  of 
the  iUegal  proceedings  of  the  collector  of  tlie  customs  at  San  Francisco, 
have  had  the  same  under  careful  consideration,  and  report: 

That  it  appears  from  the  proof  adduced  by  the  petitioner  that  he 
arriyed  at  San  Francisco  on  the  15th  August,  1848^  with  the  bark 
Callao,  and  a  valuable  cargo,  shortly  after  the  discovery  of  gold  in 
California^  and  eight  days  after  the  treaty  of  peace  with  Mexico  had 
been  officially  published.  He  was  refiised  an  entry  by  the  military 
officer  acting  aa  collector,  for  reasons  which  will  be  fully  shown  in  the 
letter  and  report  of  the  Secretary  of  the  Treasury,  and  the  reply  of 
Mr.  Huttmann,  accompanying,  which  the  committee  submit  as  a  part 
of  their  report,  and  was  subjected  to  a  detention  of  twenty-seven  days, 
daring  which  time  a  number  of  other  vessels  had  arrived  and  entered 
and  supplied  the  demand  for  goods.  In  consequence  of  this  detention 
the  petitioner  was  unable  to  sell  but  part  of  his  cargo,  and  that  at 
greatly  reduced  rates,  thus  suffering  much  loss  and  inconvenience. 

Believing  that  the  case  of  the  petitioner  comes  within  the  spirit  of 
the  act  of  September  28,  1850,  which  the  committee  interpret  as 
pledging  the  government  for  the  payment  of  actual  damages,  they 
think  ]k&.  Huttmann  is  entitled  to  its  benefit,  and  report  the  accompa- 
nying bill  for  the  adjustment  of  his  claim  under  that  act. 


Treasury  Departmrnt, 

January  31,  1859. 
&r:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  24th  instant,  transmitting  the  memorials  of  Francis  Huttmann, 
esq.,  of  San  Francisco,  asking  the  allowance  of  a  claim  for  the  alleged 
iUegal  act  of  Collector  Folsom  in  not  allowing  him  to  enter  and  land  a 
cargo  of  merchandise  with  which  he  arrived  at  San  Francisco  in  the 
year  1848,  and  also  for  a  return  of  tonnage  duty  and  light  money 
levied  on  certain  vessels  which  arrived  at  that  port  during  the  year 
1849. 
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With  respect  to  his  claim  for  not  being  allowed  to  enter  and  land 
the  cargo  of  merchandise  brought  by  him  to  San  Francisco,  I  have  the 
honor  to  inclose  herewith  a  copy  of  the  statement  of  the  case,  prepared 
from  the  papers  presented  by  Htittmann,  by  the  clerk  having  charge  of 
the  matter,  and  upon  which  the  decision  of  the  department  adverse  to 
the  claim  was  made.  You  will  perceive  from  the  statement  that  Mr. 
Htittmann  arrived  at  San  Francisco  on  the  15th  of  August,  1848,  and 
not  in  the  year  1849,  as  stated  in  the  memorial.  The  receipt  for  ton- 
nage duties  and  light  money  on  the  bark  ^^Callao,"  in  which  the 
merchandise  was  imported,  is  dated  in  February,  1849,  and  hence,  it  is 
presumed,  arises  the  discrepancy  with  respect  to  dates. 

With  respect  to  his  claim  for  a  return  of  the  tonnage  duties  and 
light  money  levied  on  certain  vessels,  it  would  seem,  from  the  dates  of 
the  receipts  accompanying  the  papers,  that  they  were  exacted  by  the 
collector  at  San  Francisco  appointed  by  the  military  authorities  of  the 
United  States,  after  the  treaty  of  peace  with  Mexico,  but  before  the 
organization  of  the  customs  authorities  under  the  revenue  laws  ;  and 
as  the  collector  so  appointed  made  no  returns  to  the  revenue  officers  of 
this  department,  no  opinion  can  be  expressed  as  to  the  legality  of  their 
exaction  or  the  propriety  of  their  return. 

The  papers  inclosed,  with  your  letter,  are  herewith  returned. 
yery  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Ihreasury. 

Hon.  C.  C.  Clay,  jr.,  Chairman  of  Committee  on  Commerce, 

United  States  Senate, 


CLAIM  OF  FRANCIS  HCTTMAN. 

Case  stated. 

On  the  15th  August,  1848,  Francis  Hiittmann  arrived  at  the  port  of 
San  Francisco,  California,  from  the  port  of  Callao,  Peru,  in  the  Peru- 
vian bark  Callao,  with  an  assorted  cargo  of  goods,  his  own  property. 

After  delivering  within  twenty-four  hours  his  manifest  and  ships 
papers,  he  presented  himself  to  Captain  J.  L.  Folsom,  United  States 
army,  who  was  at  that  time  acting  as  military  collector  in  San  Fran- 
cisco, a  port  of  Mexico,  which  had  come  into  American  possession  by 
conquest  during  the  war  with  Mexico,  and  over  which,  at  that  time, 
the  revenue  laws  of  the  United  States  had  not  been  extended. 

Captain  Folsom  refiised  to  admit  the  vessel  to  entry,  on  the  ground 
that  the  manifest  was  not  certified  by  the  United  States  consul  at  Callao, 
the  port  whence  the  shipment  was  made, 

Mr.  Htittmann  made  various  propositions  to  Captain  Folsom,  with  a 
view  of  overcoming,  if  possible,  this  difficulty ;  but  the  latter  officer, 
not  being  willing  to  assume  any  discretionary  power  beyond  his 
instructions,  declined  taking  himself  any  further  action  in  the  pre- 
mises, and  referred  the  whole  matter  to  Colonel  Mason,  United  States 
army,  the  then  governor,  who  resided  at  Monterey,  for  his  decision. 
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On  the  19tli  of  August  Mr.  Htittmann  sailed  in  the  ^'Callao"  for 
Monterey,  and  reached  that  port  on  the  2irth  of  the  same  month. 

After  considerable  hesitation,  it  appears  that  Governor  Mason  finally 
decided,  on  the  5th  of  September,  to  admit  the  vessel  to  entry,  receiving 
Mr.  Huttmann's  bond  that  within  eight  months  thereafter,  properly 
authenticated,  copies  of  the  invoices  should  be  ftirnished.  This  like- 
wise admitted  the  bark  to  entry  at,  and  clearance  from,  any  other 
port  or  ports  of  California  without  fiirther  difficulty — the  fees,  of 
oourse,  for  such  entrance  and  clearance  being  first  paid. 

Part  of  the  cargo  was  disposed  of  at  Monterey,  and  Mr.  Hiittmann, 
making  sail  with  the  remainder,  arrived  at  San  Francisco  on  the  10th 
of  same  September,  and  met  with  no  further  obstacle  at  that  custom- 
house. 

In  the  interim,  however,  between  the  19th  of  August  and  10th  of 
September,  other  vessels  had  arrived  at  San  Francisco  with  large  car- 
goes of  merchandise,  thereby  overstocking  the  market  with  goods,  and 
of  course  greatly  depressing  their  value  below  the  current  rates  pre- 
vailing when  the  *'  Callao"  first  reached  the  harbor  on  the  15tn  of 
August;  Mr.  Hiittmann  claims  that  he  was  consequentially  largely  dam- 
aged thereby,  and  claims  from  the  United  States  the  sum  of  |106,508  73. 

It  is  not  deemed  necessary  to  examine  the  various  items  composing 
this  sum  so  claimed.  The  law  of  the  case  is  so  clear  as  to  require  but 
a  simple  citation. 

During  the  hostilities  with  Mexico,  and  until  the  United  States 
revenue  laws  were  established  over  the  territory  acquired  by  conquest, 
duties  were  collected  in  the  various  ports  of  such  territory  under  and 
by  virtue  of  a  tariff,  and  regulations  accompanying,  of  a  Treasury  cir- 
cular, dated  March  30,  1847,  which  was  approved  by  the  then  Presi- 
dent of  the  United  States. 

It  is  provided  in  said  circular,  "That  all  ports  or  places  *  *  *  on 
the  Pacific  ocean  *  *  are  opened  to  our  commerce,  and  to  that  also  of 
all  other  nations,  subject  to  the  regulations  and  restrictions  herein 
prescribed :  First.  Within  twenty-four  hours  after  the  arrival  of  any 
vessel,  the  master  must  produce  to  the  military  or  naval  officers  in 
command  of  the  port  a  manifest  of  the  cargo  of  said  vessel ;"  "which 
manifest,  if  the  vessel  be  from  a  port  of  the  United  States,  shall  be 
certified  by  the  collector  of  the  port  from  whence  the  shipment  is 
made ;  tf/rom  any  port,  by  the  constd  or  commercial  agent  of  the  United 
^aieSj  if  any  there  6e— otherwise,  by  a  consul  of  any  nation  at  peace 
with  the  United  States.  If  no  such  manifest  be  produced,  the  vessel 
shall  be  subject  to  a  penalty  of  one  dollar  per  ton,  registry  measure- 
ment, in  addition  to  the  tonnage  duty  hereinafter  described." 

The  claimant  offers  no  evidence  or  even  averment  to  show  that  he 
ever  offered  or  tendered  this  penalty  of  one  dollar  per  ton,  but  expressly 
utates,  in  his  memorial,  that  he  proceeded  under  the  second  section  of 
the  act  of  March  1,  1823,  and  proposed  to  Captain  Folsom  that  the 
vessel  should  be  admitted  to  entry  upon  Mr.  Hiittmann  executing  bond 
for  the  production  of  properly  authenticated  invoices. 

By  reference  to  the  act  in  question,  it  will  be  seen  that  the  admis- 
sion to  entry  or  appraisement  of  any  goods,  wares,  or  merchandise, 
wihout  invoice,  which  is  required  by  the  statute,  is  left  entirely  to  the 
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^'judgment"  of  the  collector,  who  is  authorized  to  admit  them,  if  any  cir- 
cumstances connected  therewith  render  it,  in  his  opinion,  ^^eaepedieiU" 
so  to  do.  There  is  nothing  mandatory  or  obligatory  upon  the  collector 
to  admit  to  entry  goods  so  situated — the  whole  subject  is  left  to  his  best 
discretion. 

Mr.  Huttmann  admits  thai  his  manifest y  when  delivered  to  the  author- 
ities at  his  first  arrival  at  San  Francisco,  loas  not  so  certiAed,  and 
excuses  the  omission  by  the  fact  that  in  the  month  of  March,  during 
the  year  preceding,  that  is  in  1847,  he  arrived  at  San  Pedro,  Upper 
California,  in  a  foreign  schooner,  with  an  assorted  cargo,  and  was  per- 
mitted by  Mr.  Alexander,  the  acting  collector  at  that  port,  to  enter 
his  cargo  on  the  payment  of  fifteen  per  cent,  duty  thereon,  according- 
to  the  cost,  as  shown  by  the  original  biUs  o/purchasey  and  from  this  he 
inferred  that  a  similar  formality,  on  any  future  occasion,  would  alone 
be  necessary. 

Any  claim  to  damage  arising  from  his  acting  on  such  an  inference 
is  sufficiently  answered  by  the  fiftct  that  the  treasury  instructions, 
under  which  Captain  Folsom  was  necessarily  guided  in  the  perform- 
ance of  his  duties,  were  published  March  31,  1847,  at  Washington, 
and  must  of  course  have  reached  the  Pacific  long  anterior  to  June  9^ 
1848,  the  date  of  claimant's  sailing  from  Peru  on  his  last  voyage. 

The  law  upon  which  Mr.  Huttmann  now  applies  to  the  Treasury- 
Department  for  relief,  is  stated  by  him  to  be  found  in  the  proviso  con- 
tained in  the  4th  section  of  the  act  of  September,  1850,  as  follows: 

^^Frovidedj  That  where  any  ships  or  vessels,  or  any  goods,  wares, 
and  merchandise,  may  have  been  subjected  to  seizure,  or  confiscation, 
or  detention,  by  any  officers  of  the  customs  in  the  coUedum  district  of^ 
Upper  California  or  tlie  district  of  Oregon,  prior  to  the  passage  of  this 
act,  and  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary 
of  the  Treasury  that  the  owner  or  owners  of  any  such  ships  or  vessels, 
or  the  owner  or  owners  or  importers  of  any  such  goods,  wares,  and 
merchandise,  has,  or  have,  sustained  damage  or  loss  by  reason  of  any 
improper  seizure,  oonfiscaiion,  or  detention  thereof,  the  said  Secretary  is 
hereby  authorized  to  extend  such  relief  in  the  respective  cases  as  he 
may  deem  just  and  proper." 

There  is,  however,  nothing  contained  in  this  proviso  applicable  to 
the  claimant's  case,  from  the  fact  that  the  collection  district  of  Upper 
California  was  not  established  nor  officers  of  the  customs  appointed 
until  March  3,  1849,  to  take  effect  on  the  10th  March  thereafter. 

The  acts  of  the  military  collector,  under  and  by  reason  of  which  Mr. 
Huttmann  complains  he  received  damage,  occurred  in  August  and  Sep- 
tember, 1848;  the  class  of  cases  referred  to  in  the  proviso,  and  for 
which  relief  is  to  be  sought  from  the  Secretary  of  the  Treasury,  is 
necessarily  and  only  embraced  in  the  period  of  time  between  the  10th 
of  March,  1849,  and  September  28,  1850,  being  the  dates  respectively 
of  the  creMB^ion  of  the  collection  district  and  the  passage  of  the  relief 
proviso. 

If  it  were  necessary  to  extend  the  argiunent,  it  will  be  seen  that  the 
act  in  question  grants  relief  in  cases  of  seizure,  confiscation,  or 
detention. 

It  is  not  pretended  that  the  ''Callao"  or  any  portion  of  her  cargo 
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was  either  seised  or  confiscated,  neither  can  any  improper  detention  be 
alleged.  There  was  a  simple  refusal  of  the  military  officer  to  admit 
to  entry.  The  vessel  and  owner  were  at  full  liberty  to  proceed  else- 
where, which  was  availed  of  by  Mr.  Hiittmann's  taking  his  cargo  to 
Monterey  and  disposing  there  of  such  part  as  he  could  sell  to  best 
advantage. 

WM.  HEMPHILL  JONES, 

Cleric  Treasury  Department, 
May  21,  1857. 


Remarks  in  reply  to  the  report  made  by  the  Treasury  DepaHment  in  the 
daim  of  Francis  HiUtmann,  in  the  case  of  the  hark  '^CaUax>," 

Washington,  February  12,  1859. 

The  treaty  of  peace  with  Mexico  was  concluded  on  the  Slst  May, 
1848,  by  which  Upper  California  became  part  and  parcel  of  the  United 
States,  and  it  was  no  fault  of  mine  that  it  was  not  at  once  made  by 
Congress  into  a  collection  district ;  anyhow,  my  existing  right  to  enter 
mji  cargo  on  arrival  j  and  in  timeof  pea^iCy  under  the  United  States  tariffs 
conld  not  thereby  be  abrogated  or  affected  in  any  way  whatever  ;  and 
although  the  honorable  ^retary  of  the  Treasury  sneaks  in  his  report 
of  Captain  Folsom  as  a  military  collector,  he  could  be  so  no  longer, 
after  the  7th  August,  1848,  the  treaty  of  peace  with  Mexico  being  pro- 
malgated  in  California  on  that  day  by  Governor  Mason,  and  especially 
communicated  to  Captain  Folsom,  in  an  oflScial  letter,  written  by 
H.  W.  Halleck,  the  then  secretary  of  state  of  California,  (voucher  K 
K,)  in  which  he  says:  "The  tariff  of  duties  for  the  collection  of 
military  contributions  will  immediately  cease,  and  the  revenue  laws 
and  tariff  of  the  United  States  will  be  established  in  its  place."  The 
** revenue  must  be  collected  in  the  same  currency  as  in  any  other  port 
of  the  United  States;"  by  these  words  I  opine  California  was  created 
into  a  collection  district  for  all  intents  and  purposes^  and  Captain 
Folsom  could  henceforth  act  no  longer  as  military,  but  solely  as  civil 
collector ;  for  peace  had  been  declared,  and  the  United  States  revenue 
laws  extended  over  the  country  by  the  above  proclamation  of  Governor 
Mason,  all  of  whose  acts  were  subsequently  approved  by  government. 

I  have  only  now  discovered  when  Captain  Folsom  referred  me  to  the 
act  of  March  1,  1823,  stating  it  was  the  only  law  he  had  on  the  subject 
to  guide  him,  that  such  assertion  was  not  only  not  founded  in  truth, 
but  was  a  glaring  unmitigated  falsehood;  for  the  letter  of  the  1st  of 
August,  1848,  (see  voucher  K  K,)  addressed  to  Collector  Folsom  by 
the  before  mentioned  secretary  of  state  of  California,  H.  W.  Halleck, 
states:  "From  the  difficulty  or  rather  impossibility  of  ascertaining  the 
value  of  this  gold  dust,  the  governor  authorizes  you  to  receive  the 
fxport  duty  in  kind — that  is,  taking  the  required  per  centage  out  of 
each  lot  of  gold  dust  exported. ' '  Now,  sir,  the  treasury  instructions  of 
30th  March  and  16th  November,  1847,  were  the  only  revenue  laws  that 
ever  imposed  any  export  duty  on  gold  and  silver,  and  positive  jjroof  is 
therefore  afforded,  as  the  collector  was  in  the  custom  of  levying  the 
export  duty,  that  said  regulations  were  at  the  time  in  his  possession, 
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and  acted  upon  by  him  when  I  arrived  with  the  ''Callao,"  on  the  15th 
August,  1848,  and  the  demanding  of  the  penalties  for  non-production 
of  certified  manifest  and  invoices  was  as  much  his  duty  cw  the  exaction 
of  the  documents  themselves,  for  it  was  not  left  to  his  discretion  by  those 
regulations  to  admit  me  or  not,  on  the  contrary  the  law  being  perem- 
tory,  required  him  to  admit  my  cargo  to  entry,  either  with  certified 
invoices  or  without,  and  all  he  had  to  do  was  to  impose  the  penalty  on 
entering  the  cargo  I  But  in  proceeding  thus,  he  must  have  admitted 
my  cargo  to  entry,  and  is  exactly  what  he  did  not  want  to  do,  for  reasons 
explained  in  my  general  memorial,  (page  4,)  and  besides  alluded  to 
by  the  citizens  and  traders  of  San  Francisco  in  their  petition  in  my 
behalf  to  Governor  Mason,  (voucher  G.)  Moreover  by  Captain  Folsom, 
asserting  to  me  that  the  act  of  March  1, 1823,  was  the  only  law  he  had 
on  the  subject  to  guide  him,  he  led  me  astray,  thereby  causing  me  to 
claim  in  my  general  memorial  to  the  Secretary  of  the  Treasury,  under 
an  act  which  was  not  in  force  at  the  time  of  my  arrival,  although 
under  the  general  collection  laws,  I  was  still  entitled  to  enter  my 
cargo  by  my  oath  before  any  collector  1 

The  treasury  instructions  of  the  30th  March,  184Y,  being  admittedly 
in  force  and  operation  at  the  time  of  the  ''Callao's"  arrival  at  San 
Francisco,  under  which  instructions  the  honorable  Secretary  of  the 
Treasury  maintains  Collector  Folsom  was  necessarily  guided,  and,  as 
it  is  objected  that  I  did  not  tender  the  penalty  of  one  dollar  per  ton 
for  non-production  o{  certified  manifest,  and  also  admitted  that,  when 
delivered  to  the  authorities  on  my  first  arrival,  the  manifest  tvas  not 
so  certified,  I  beg  to  state  that  the  honorable  Secretary  has  evidently 
mistaken  me  for  the  master  of  the  vessel,  and  overlooked  the  impor- 
tant fact  that  the  certified  manifest  of  the  entire  cargo  is  a  document 
which  did  not  concern  me  at  all,  as  merely  one  of  the  shippers  of  the 
cargo  in  the  vessel,  but  is  a  document  exclusively  appertaining  to  the 
master,  which,  according  to  section  first  of  said  instructions,  had  to  be 

E resented  by  him  to  the  military  or  naval  officers  within  twenty-four 
ours  after  arrival;  the  master  in  this  case  in  command  of  the  vessel 
was  Captain  John  Stephens,  and  if  he  presented  an  informal  docu- 
ment, it  would  have  been  the  collector's  duty  to  impose  upon  him  the 
lawful  penalty  of  one  dollar  per  register  ton;  but  he  was  wrong  in 
refusing  to  me  the  entry  of  my  cargo  on  that  ground,  for,  as  oumer  of 
the  ^oods,  I  had  a  perfect  right  to  make  oath  to  my  true,  not  certified, 
invoice  before  any  collector ;  moreover  the  penalty  was  never  demanded 
from  the  master  or  even  from  myself;  I  satisfied  all  the  pecuniary 
demands  the  collector  ever  made  upon  me,  even  to  paying  the  tonnage 
and  light  dues,  (see  voucher  I,)  although  illegally  collected,  Peruvian 
vessels  being  by  treaty  exempted  from  those  imposts. 

The  honorable  Secretary  of  the  Treasury  says  in  the  report:  "Mr. 
Hiittmann  made  various  propositions  to  Captain  Folsom  with  a  view  of 
overcoming,  if  possible,  tnis  difficulty,  (the  want  of  certified  manifest,) 
but  the  latter  officer,  not  being  willing  to  assume  any  discretionary 
power  beyond  his  instructions,  declined,"  &c.,  &c.  In  reply  I  beg  to 
say,  that  the  only  proposition  I  made  to  Captain  Folsom  in  consequence 
of  his  stating  that  the  law  of  March  1,  1823,  was  the  only  one  he  had  to 
guide  him,  and  in  order  to  save  any  responsibility  there  might  be,  was 
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to  give  satisfactory  bonds  for  the  subsequent  production  of  my  certified 
invoices  J  and  had  no  reference  whatever  to  the  certified  manifest  ef  the 
captain's.  And  as  for  Captain  Folsom  '^not  being  willing  to  assume 
any  discretionary  powers  beyond  his  instructions,"  I  should  not  have 
wanted  him  to  do  so,  for  sections  first  and  tenth  of  the  very  treasury 
regulations  of  March  30,  1847,  provided  for  my  case,  and  the  use  of 
discretionary  powers  beyond  them  did  not  at  all  rest  with  the  collector, 
and  was  a  mere  fancied  responsibility. 

The  honorable  Secretary  in  his  report  on  my  case  also  implies,  in 
reference  to  the  supplemental  collection  act  of  March  1, 1823,  (although 
not  then  in  force,)  that  I  presented  no  invoice.     This  charge  I  must 
respectfully  repel,  because  I  presented  to  Captain  Folsom,  the  collec- 
tor, not  only  my  true  invoice,  (see  my  letter  to  Governor  Mason  of 
28th  August,  1848,  voucher  H;  also  affidavit  of  T.  M.  Leavenworth, 
voucher  E;  and  the  testimony  of  sundry  other  witnesses,)  but  also 
tendered  to  him  the  original  bxUa  of  parcels  by  which  I  had  purchased 
the  cargo,  and  which  now  accompany  my  claim,  (see  vouchers  0.)    By 
my  true  invoice,  as  first  presented  to  Collector  Folsom,  I  afterwards, 
when  admitted,  paid  my  import  duties  according  to  the  United  States 
tariff,  and  if  there  was  any  error  or  informality  in  my  not  having 
cerii&ed  invoices,  the  proper  course  for  Collector  Folsom  to  have  pur- 
sued was  to  have  demanded  the  penalty  therefor,  according  to  the 
tenth  section  of  the  regulations  of  March  30,  1847,  then  in  force;  but 
he  had  no  right  to  refuse  entry  to  my  cargo  I     But  the  fact  is,  there 
was  no  error  or  informality  whatever,  for,  as  ovmer  of  the  goods,  I  was 
not  obliged  to  produce  a  certified  copy  at  all;  that  is,  a  copy  sworn  to 
by  me  before  a  consul  at  the  port  of  departure,  which  is  only  required 
when  the  owner  does  not  accompany  the  goods,  and  the  oath  to  the 
entry  of  importation  is  made  by  an  agent;  but  as  owner  of  the  goods 
it  was  immaterial  whether  my  oath  to  the  true  cost  was  made  before 
the  consul  at  the  port  of  departure  or  before  the  collector  at  the  port  of 
entry,  which  latter  mode  is  in  daily  practice  at  all  the  ports  of  entry 
in  the  United  States,  the  intention  of  the  law  being  in  all  cases  to  have 
the  eath  of  the  real  owner,  and  not  to  allow  any  frauds  on  the  revenue 
by  the  oath  which  might  be  given  in  good  faith  by  an  agent  importing 
the  goods,  but  who  is  of  course  unable  to  swear,  as  of  his  own  knowl- 
edge, to  the  real  cost  of  the  goods,  and  can  only  do  so  to  the  best  of 
his  knowledge  and  belief. 

The  honorable  Secretary  of  the  Treasury  in  his  report  makes  a 
virtue  **of  my  having  been  at  full  liberty  to  proceed  elsewhere  with 
my  cargo,  and  that  I  availed  myself  of  it  by  gom^  to  Monterey."  In 
reply,  I  beg  to  say  that  my  so  doing  was  no  voluntary  act  of  mine, 
but  that  I  WSL8  forced  to  leave  San  Francisco,  my  port  of  destination, 
and  at  that  time,  for  me,  the  moat  splendid  market  in  the  world — (see 
the  citizens'  petition,  in  my  behalf,  to  Governor  Mason,  voucher  G) — 
by  the  continued  refusal  of  Collector  Folsom  to  permit  my  cargo  to 
entry.  The  sole  object  of  my  going  to  Monterey  was  to  procure  from 
the  superior  authority  of  Governor  Mason  an  order  to  admit  my  cargo 
to  entry ;  and  the  moment  I  had  procured  it  I  hastened  back  to  San 
Francisco  without  the  least  delay.  But  to  obtain  said  object  I  had  to 
proceed  there  in  the  vessel  as  the  most  expeditious  way,  there  being  at 
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that  time  no  steamers,  stages,  or  other  means  of  transit  on  the  coast. 
I  also  had  to  incur  the  risk  of  the  sea  voyage  there  and  hack  for  vessel 
and  cargo  and  other  expenses  incidental  thereto  ! 

The  '^Callao"  being  forced  to  go  to  Monterey,  in  charge  of  a  custom- 
house  officer  named  Hubbard,  placed  on  board  by  Collector  Folsom,  did 
not  this  act  virtually  amount  to  a  seizure  of  my  cargo,  at  least  in  so 
far  as  it  limited  my  free  action  to  proceed  where  I  pleased,  and  pre- 
vented my  going  to  any  other  port  except  Monterey  ?  It  also  states  in 
the  report  *'  there  was  merely  a  simple  refusal  of  the  military  officer 
to  admit  to  entry,"  but  this  unwarrantable  reiusal  ended  to  me  in  a 
delay  of  twenty-seven  days,  the  arrival  of  several  cargoes  ad  interim^ 
and  ruinous  losses,  and  became  thus  to  me  most  serious  in  its  conse- 
quences I 

My  claim  originated  on  the  15th  August,  1848,  and  not  in  1849,  as 
erroneously  stated  in  the  memorial  to  Congress,  since  corrected,  but 
the  receipt  for  tonnage  duties  and  light  money  on  the  bark  "  Callao," 
dated  in  February ^  1849,  belongs  to  my  separate  claim  for  illegally 
collected  tonnage  and  light  dues  paid  in  1849  on  Danish,  Peruvian, 
and  German  vessels,  and  refers  to  a  subsequent  voyage  of  the  Peruvian 
bark  ''Callao,"  and  the  mistake  was  no  doubt  caused  by  a  clerical 
error  in  the  department.  The  claim  for  tonnage  and  light  dues, 
amounting  to  $124  80,  paid  on  the  Callao's  first  voyage  in  1848,  is 
included  in  my  general  claim  on  account  of  the  Callao's  detention,  for 
the  receipt  of  which  $124  80,  included  in  my  first  payment  of  import 
duties  at  Monterey,  on  the  5th  September,  1848,  see  voucher  I. 

If  the  honorable  committee  desire  any  explanations  on  any  other 
point  of  my  claim  I  shall  be  happy  to  render  them. 
RespectAiUy  submitted, 

F.  HtJTTMANN. 

The  Hon.  Committre  on  Commerce, 

United  States  Senate, 
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Ut  Seaaim.      \  {    No.  38. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbkvam  9,  I860.— Ordered  to  be  printed. 


Mr.  DuRKEB  made  the  following 

REPORT. 

[To  accompany  Bill  S.  144  ] 

The  Committee  on  Pensions^  to  whom  was  referred  the  petition  of  Jerer 
micJi  Pendergast,  of  the  District  of  Columbia^  for  an  increase  of 
pension  J  beg  leave  to  report : 

That  from  the  official  certificate  of  C.  D.  Maxwell,  surgeon  in  the 
United  States  navy,  approved  by  Captain  W.  J.  McCluney,  dated 
February  5,  1856,  it  appears  that  the  petitioner  was  totally  disabled 
while  in  the  naval  service  of  the  United  States,  and  in  the  line  of  his 
duty,  in  an  attack  on  pirates,  in  the  bay  of  Kuhlan,  on  board  the 
steamer  Powhatan,  on  the  4th  of  August,  1855. 

He  was  allowed  a  pension  at  the  rate  of  four  dollars  per  month, 
which  sum  is  totally  inadequate  to  his  support  for  his  total  disability. 

Your  committee  therefore  recommend  the  passage  of  the  accompa- 
nying bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES^ 


February  9, 1860. — Ordered  to  be  printed. 


Mr.  DuRKEE  submitted  the  following 

REPORT. 

The  Committee  on  FetisionSj  to  whom  teas  referred  the  petition  of  Mary 
T,  Malthy,  praying  to  be  allowed  a  pension,  as  widow  of  Lieutenant 
James  West,  of  the  army,  beg  leave  to  report : 

That  it  appears  by  a  letter  from  Colonel  D.  S.  Miles,  United  States 
army,  Lieutenant  West  was  stationed  at  Fort  Gibson,  Cherokee 
Nation,  in  May,  1834,  and  that,  during  that  month,  he  was  detailed 
to  accompany  General  Leavenworth  as  topographical  officer ;  that  in 
the  month  of  September  following  he  was  brought  back  to  Fort  Gib- 
son, and  was  confined  to  his  bed  until  his  death. 

If  the  death  of  Lieutenant  West  could  be  traced  to  disease  contracted 
while  in  the  service,  the  petitioner  would  not  be  entitled  to  pension, 
under  any  general  statute,  were  she  now  a  widow ;  but  it  appears  that 
she  was  again  married  in  1845^  and  that  her  husband  still  survives, 
and  in  such  cases  pensions  could  not  be  allowed  while  under  cover- 
ture. The  committee  therefore  recommend  that  the  prayer  of  the 
petitioner  l)e  denied. 
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36th  Congress,  )  SENATE.  C  Rep.  Com. 

1^  Session.      )  }     No.  40. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  9,  1860. — Ordered  to  be  printed. 


Mr.  Hammond  made  the  following 

REPORT. 

[To  accompajiy  Bill  S.  145.] 

The  Committee  on  Naval  Affairs,  to  whain  was  refen^ed  the  memorial  of 
Otway  JET.  Berryman,  praying  to  be  aUoiced  the  amount  of  money  paid 
by  him  in  the  adjustment  of  his  accounts  as  ptfrser,  have  had  the  same 
under  consideration ,  and  report  : 

That  the  grounds  relied  upon  by  Lieutenant  Berryinan  are  substan- 
tially those  which  induced  Congress  to  grant  relief  to  Lieutenant 
Charles  G.  Hunter,  in  1858,  and  your  committee  cannot  distinguish 
between  them. 

Lieutenant  Berryman  assumal  the  command  of  the  United  States 
Kch4K)ner  On-ka-hy-e  in  October,  1846,  under  an  order  from  the  Navy 
Department,  dated  the  20th  October,  1846,  and  he  immediately  entered 
upon  special  duty,  and  peribrmed  active  and  arduous  service  in  the 
Gulf  of  Mexico,  to  Brazil  and  Chagres,  during  twenty-two  months, 
which  was  terminated  bv  tlie  total  shipwreck  of  the  vessel  on  a  sunken 
reef,  in  July,  1848. 

With  his  command  he  was  ordered  to  perform  the  duties  of  purser 
to  the  vessel,  and  these  duties  he  performed  throughout  the  whole 
{>ert<Ml  of  his  command. 

No  adjustment  of  his  accounts  took  place  until  his  return  to  the 
United  States,  when  it  was  found  that  he  had  actually  expended  as 
purser  more  money,  by  $2,325,  than  he  could  produce  the  requisite 
vouchers  for.  This  sum  he  paid  to  the  government,  and  his  accounts 
were  balanced  accordingly. 

The  memorialist  alleges  that  he  has  diligently  and  faithfully  kept 
and  disbursed  the  means  intrusted  to  him  as  purser,  to  pay  the  law- 
ful liabilities  of  the  government,  and  that  the  omission  to  take  and 
return  the  pn)|)er  vouchers  for  all  his  expenditures  was  alone  the 
result  of  his  ignorance  of  and  his  want  of  practice  in  the  duties  of 
purser. 

The  memorialist  has  a  family  to  support,  dependent  upon  him.  He 
hod  a  small  landed  estate,  which  he  sold  to  ]>ay  his  deficiency,  and 
himself  and  family  have  thereby  become  subjected  to  great  pecuniary 
emliarrassment. 
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Your  conunittee,  from  an  examination  of  the  memorial  and  ite  accfun- 
panying  papers,  and  from  inquiries  also  at  the  Navy  Department,  an- 
satisfied  that  the  memorialist,  whose  character  and  standing  as  an 
officer  and  a  man  are  irreproachable,  did  faithfiiUy  disburse  the  means 
intrusted  to  him  in  the  payment  of  the  proper  liabilities  of  the  govern- 
ment ;  and  that  his  ignorance  of  his  accounts,  and  of  the  imjwrtanct' 
of  carefiilly  preserving  vouchers  for  every  expenditure,  was  due  to  liis 
general  want  of  familiarity  with  the  duties  of  his  incidental  post  of 
purser.  He  received  no  compensation  for  the  performance  of  these 
duties,  nor  could  he  receive  any  legally.  His  deficiency  is  the  result 
of  no  misa])plication  of  the  means  of  the  government,  of  no  want  of  due 
care  and  diligence  in  guarding  and  preserving  them.  The  government 
has  had  the  benefit  of  the  expenditure  ana  of  his  services — services 
which  his  education  and  training  as  an  officer  of  the  navy  did  not  make 
him  at  all  peculiarly  fitting  to  perform.  They  belong  wholly  to  another 
department  of  the  navy  and  to  men  differently  educated.  They  are 
imposed  on  officers  in  command  of  public  vessels  by  the  government 
for  its  own  convenience,  and  it  should,  unless  some  fraud  is  established, 
bear  the  losses  of  its  own  neglect  in  not  appointing  the  proi)er  officer 
to  perform  these  services. 

The  amount  of  disbursements  by  memorialist  as  purser,  during  the 
period  referred  to,  for  which  he  obtained  credit  at  the  department,  were 
$21,951  50. 

Your  committee  deem  it  a  proj)er  case  for  relief,  and  report  a  bill 
accordingly. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febrdart  14,  I860.— Ordered  to  be  printed. 


Mr.  Clay  made  the  following 

REPORT. 

[To  Rccompany  Bill  S.  16.] 

The  Committee  on  Commerce,  to  whom  teas  referred  '*a  hill  repealing 
all  laws  or  parts  of  laws  (Mowing  bounties  to  vessels  employed  in  the 
Bank  or  other  coafisherieSy"  have  had  the  same  under  considerationy 
and  report : 

That  after  a  careful  and  elaborate  examination  of  the  whole  subject 
of  fishing  bounties  and  allowances,  the  committee  have  been  irresistibly 
led  to  the  conclusion  that  they  originated  in  the  fallacious,  but  now 
almost  universally  exploded  theory  of  refunding  to  the  manufacturer, 
on  establishing  the  fact  of  reexportation,  the  amount  of  duties  paid  on 
the  raw  material  entering  into  the  product  of  his  industry  and  skill. 
These  gratuities,  whether  granted  in  the  shape  of  drawbacks,  allow- 
ances, or  bounties,  according  to  the  phraseology  of  the  law  authorizing 
them,  were  founded  and  dependent  upon  the  salt  duty.  This  is  proven 
by  their  origin  and  history,  by  the  memorials  of  the  fishermen  praying 
for  them,  by  the  reports  of  committees,  and  by  the  acts  allowing  them, 
and  by  the  debates  of  Congress. 

The  first  petition  touching  the  subject  on  the  files  of  the  government 
was  from  the  Massachusetts  legislature,  presented  to  Congress  in  1790, 
and  referred  to  the  Secretary  of  State  (Mr.  Jefferson)  for  a  report.  This 
petition  asked  a  drawback  of  the  duties,  or  as  they  styled  it,  ^'a  remis- 
sion of  duties  on  all  the  dutiable  articles  used  in  the  fisheries ;  and 
also  premiums  and  bounties."  Mr.  Jefferson  recommended  the  allow- 
ance of  drawback  of  duty,  but  opposed  the  allowance  of  premiums  and 
bounties,  declaring  that  ^^  the  fisheries  were  not  to  draw  support  from 
the  treasury.*'  This  drawback  was  confined  to  the  duty  on  salt  used 
upon  exported  fish,  and  no  drawback  or  remission  of  duties  was  ever 
allowed  upon  those  other  articles  mentioned  in  the  petition,  by  any 
act  of  Congress. 

1.  The  first  tariff  act,  July  4,  1789,  imposed  on  salt  the  duty  of 
BIX  cents  per  bushel,  and  granted  a  bounty  of  five  cents  a  barrel  on 
pickled  fish  exported,  and  also  on  beef  and  pork  exported,  and  five 
cents  a  quintal  on  dried  fish  exported.     It  declared  these  bounties  to 
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be  ''in  lieu  of  a  drawback  of  the  duties  imposed  on  the  importation  of 
the  salt  employed  and  expended  thereon,'*     Limited  to  seven  years. 

2.  The  next  act,  August  10,  1790,  doubled  the  duty  on  salt,  and 
doubled  the  bounty  and  allowances  on  salt-cured  and  exported  fish, 
pork,  and  beef.  These  bounties  and  allowances  were  described  by  the 
act  to  be  ^^in  lieu  of  drawback  of  the  duty  on  salt  used  in  cuHngfsh 
and  provisions  eooported," 

3.  The  act  of  February  16,  1792,  shifted  the  bounty  from  the 
*'  quintal"  of  dried  fish  to  the  tonnage  of  the  fishing  vessel,  and  the 
payment  of  the  allowance  from  the  shipper  or  exporter  of  the  fish  to 
the  owner  of  the  fishing  vessel,  and  changed  its  name  from  '*  bounty" 
to  '' allowance."  This  was  done  on  the  petition  of  the  fishermen 
themselves,  who  said  '*that  the  bounty  granted  to  the  fishery  by 
Congress  rw  a  cwnpensatmifor  the  duty  on  salt  will  not  operate  to  that 
effect  so  effectually  as  if  paid  direct  into  the  hands  of  the  owners  of 
the  vessel,  instead  of  **  the  shippers  of  the  fish."  The  act  declares : 
^^  That  tlie  allowance  nmv  made  upmi  the  exportation  of  dned  fish'* 
dc,  ^'  in  lieu  of  a  draivback  of  the  duties  paid  on  the  salt  used  in  pre- 
sermig  the  same  shall  cease,"  dc,  ^^and  as  a  computation  and  equiva- 
lent thereof  there  shall  be  paid  on  the  last  day  of  December  annually 
to  the  owner  of  every  vessel,  or  his  agent,"  &c.,  on  vessels  between 
five  and  twenty  tons  |1  per  ton ;  between  twenty  and  thirty  tons  |1  50, 
and  above  thirty  tons  |2  50  ;  provided  that  no  vessel  shall  be  allowed 
more  than  $170.  This  act  is  the  basis  of  the  present  system  of  tonnage 
allowances,  and  the  construction  given  it  by  the  fishermen  who  invoked 
it,  by  its  advocates  in  Congress  when  discussing  it,  and  by  the  Treasury 
Department  subsequently,  prove  beyond  doubt  or  question  that  it 
merely  changed  the  mode  of  payment,  but  did  not  increase  it,  and 
was  designed  .to  refund  drawback  of  the  salt  duty,  and  not  afford 
bounty.  When  this  bill  was  discussed,  Mr.  Goodhue,  of  Massachusetts, 
(Februarys,  1792,)  said: 

'^The  object  of  the  present  bill  is  only  to  repay  the  same  money  into 
the  hands  of  those  persons  who  are  immediately  concerned  in  catching 
the  fish,  and  there  can  no  reasonable  objection  be  made  to  s^ich  a  trans- 
fer  of  the  drawback,  as  government  will  not  lose  a  sinqle  dollar  by  the 
change.  The  gentleman  from  Virginia,  (Mr.  Giles,^  talks  bf  the  uncon- 
stitutionality of  granting  bounties;  but  no  bounty  is  required." 

He  read  a  calculation  to  prove  his  assertion,  and  to  show  that  the 
United  States  would  probably  save  a  thousand  dollars  per  annum  by 
the  proposed  change.     Mr.  Ames,  of  Massachusetts,  said: 

"Though  the  whole  is  intended  for  the  benefit  of  the  fishery,  about 
one-fourth  of  what  is  paid  is  not  so  applied ;  there  is  a  heavy  loss  both 
to  government  and  the  fishery."  ♦         ♦        *         **The  bounty  is 

not  paid  till  the  exportation,  nor  tlien,  till  six  months  have  elapsed; 
whereas  the  duty  on  salt  is  paid  before  the  fish  is  taken — ^it  is  paid  to 
the  exporter,  not  to  the  fishermen.  The  bounty  is  so  indirect  that  the 
poor  fisherman  loses  sight  of  it."  ♦  *  *  "Passing 

througli  so  many  hands,  and  paying  so  many  profit*  to  each,  it  is 
almost  absorbed."      ******* 

"Yet,  instead  of  asking  bounties,  or  a  remission  of  duties  on  the 
article  consumed,  we  ask  nothing  but  to  give  us  oxir  money  back,  which 
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ifou  received  under  an  engagement  to  pay  it  hack  in  case  the  article  aliovld 
be  exported:'  *  **  *  :^  :^  n, 

^^The  drawback /aUs  near  nine  thousand  dollars  short  of  the  salt  duty 
received  by  the  government:*  *  ♦  *  ♦  » 

"  IVe  rely  on  the  evidence  be/ore  you^  that  tlie  pMic  wUl  not  sustain 
the  charge  of  a  dollar. ' ' 

Mr.  Gerry,  of  Massachusetts,  said: 

'4t  is  now  proposed  to  make  a  furth(;r  commutation;  gentlemen  call 
this  a  bou^ity  on  occupation;  but  is  thei*e  any  proposition  made  for  pay- 
ing to  the  fishermen,  or  othei'  persons  concerned  in  the  fisJiery,  any  sums 
which  toe  nave  not  previotisly  received  from  themf  If  this  were  the  case, 
it  would,  indeed,  be  a  bounty ;  but,  if  we  beforehand  receive  from  them 
as  much  as  the  allowance  amounts  to,  there  is  no  bounty  granted  at  all. " 

Mr.  Livermore,  of  New  Hampshire,  said,  6th  February,  1792: 

^^  It  does  not  lay  a  farthing  of  bounty  or  duty  on  any  other  persons  than 
those  who  are  immediately  concerned  in  it.  It  will  serve  tJiemy  and  will 
wA  injure  anybody.*' 

Mr.  Lawrence,  of  New  York,  said: 

^'From  examining  the  section,  he  conceived  it  contemplated  no  more 
than  what  the  merchant  is  entitled  to  under  the  existing  laws.  The 
merchant  is  now  entitled  to  the  drawback,  but  it  is  found  by  experi- 
eDce  that  the  effect  has  not  been  to  produce  that  encouragement  of  the 
fishermen  it  was  expected  ;  and  he  presumed  the  way  was  perfectly 
clear  to  give  a  new  direction  to  the  dratoback,  and  this  is  all  that  is 
aimed  at  in  the  bill, '  * 

Mr.  Madison,  of  Virginia,  combated,  in  an  elaborate  argument,  the 
doctrine  of  the  '^  general  welfare,"  then  first  put  forth  by  General 
Hamilton,  and  supiK>rted  the  bill  expressly  on  the  ground  that  it  was 
a  mere  commutation  of  drawback,  but  no  bounty.     He  said: 

"'I  think  J  however,  thai  the  term  bounty  is  in  every  point  of  view 
improper,  as  it  is  here  applied,  not  only  because  it  may  be  offensive  to 
»)me,  and,  in  the  opinion  of  others,  carries  a  dangerous  implication, 
but  also  because  it  does  not  express  the  true  intention  of  the  bill,  as 
avowed  and  advocated  by  its  patrons  themselves.  For  if,  in  the  allow- 
ance, nothing  more  is  proposed  than  a  mere  reimbursement  of  the  sum 
advanced,  it  is  only  paying  a  debt;  and  when  we  pay  a  debt  we  ought 
not  to  claim  the  merit  of  granting  a  bounty, 

Mr.  Bourne,  of  Massachusetts,  said: 

''The  object  of  the  first  section  in  this  bill  is  intended  for  the  relief 
of  the  fishermen  and  their  owners.  They  complain  that  the  law  now 
in  force  was  meant  for  their  benefit,  by  granting  a  drawback  on  the 
fi«h  exported ;  this  they  find  by  experience  is  not  the  case,  for  they 
say  that  neither  the  fishermen  who  catch  the  fish,  nor  the  importer  of 
the  salt,  receive  the  drawback ;  and  I  rather  suppose,  sir,  it  is  the  case." 

4.  The  act  of  May  2,  1792,  increased  the  salt  duty  by  requiring 
each  fifty-six  pounds  to  be  reckoned  as  a  bushel,  (for  the  measured  bushel 
of  solar  salt,  used  in  the  fisheries,  usually  weighed  from  70  to  80 
pounds,)  and  adde<l  20  per  cent,  to  the  bounties  and  allowance  on 
tonnage.     Limited  to  two  vears. 

5.  The  act  of  July  8,  1797,  raised  the  salt  duty  from  12  to  20 
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cents  a  bushel,  and  added  33|  per  cent,  to  the  fishing  bounties. 
Limited  to  two  years,  and  the  end  of  the  next  session  of  Congress. 

6.  The  act  of  April  12, 1800,  continued  the  allowance  on  tonnage  of 
fishing  vessels  for  ten  years,  in  lieu  of  drawback  of  salt  duties:  ^^ Pro- 
vided, that  the  said  allowances  shaU  not  be  understood  to  be  continued  for 
a  longer  time  than  the  correspondent  duties  respectively,  for  which  said 
additional  allowances  were  granted,  shaU  be  payable,'* 

7.  The  act  of  May  7,  1800,  continued  the  salt  duty  for  ten  years, 
and  with  it  the  bounties  and  allowances. 

8.  The  act  of  March  3,  1807,  repealed  the  salt  duty  and  all  acts 
granting  bounties  on  exported  fish,  and  "allowances  to  the  owners 
and  crews  of  fishing  vessels,  in  lieu  of  drawback  of  the  duties  paid  on 
saU  used  by  the  samCj*  from  and  after  the  1st  January,  1808.  This 
act  was  passed  on  the  recommendation  of  President  Jefferson,  by  an 
almost  unanimous  vote  of  Congress ;  all  the  republicans  voted  for  it, 
and  all  the  federalists  but  five. 

9.  The  act  of  June  28,  1809,  authorizes  accounting  oflicers  to 
credit  collectors  for  sums  "paid  for  allowances  to  the  owners  and  crews 
of  fishing  vessels,  in  lieu  of  drawback  of  duties  on  salt  used  by  the  same, 
to  31st  December,  1807."  Up  to  this  repeal  of  the  salt  duty,  the  same 
bounties,  ^as  they  were  called,)  in  lieu  of  drawback  of  that  duty,  were 
given  to  tne  exporters  of  salted  beef  and  pork,  that  were  given  to 
exporters  of  salted  fish. 

10.  The  act  of  July  29,  1813,  revived  the  salt  duty,  and  the  boun- 
ties and  allowances,  fixing  the  duty  at  20  cents  per  bushel  on  salt,  the 
bounty  at  20  cents  per  barrel  of  pickled  fish  exported,  and  the  allow- 
ance on  tonnage  of  vessels  engaged  in  the  codfisheries,  for  four  months 
or  upwards,  at  |1  60  to  vessels  of  five  and  less  than  twenty  tons, 
|2  40  to  vessels  of  twenty  to  thirty  tons,  and  |4  to  vessels  above 
thirty  tons,  for  each  and  every  ton ;  provided  the  allowance  to  no  ves- 
sel for  one  season  should  exceed  |272. 

This  act  was  reported  by  the  Committee  of  Ways  and  Means,  as  a 
revenue  measure,  for  the  support  of  the  war,  and  was  limited  to  the 
duration  of  the  war  with  Great  Britain;  and  "for  one  year  thereafter, 
and  no  longer." 

11.  The  act  of  Feburary  9,  1816,  declared  the  last  named  act  "shall 
be  and  the  same  is  hereby  continued  in  force,"  without  limiting  its 
duration.  It  was  continued  upon  the  ground  that  it  was  necessary  to 
pay  the  war  debt,  as  will  appear  by  the  recommendation  of  the  Secre- 
tary of  the  Treasury,  and  the  report  of  Mr.  Lowndes,  the  chairman  of 
the  Committee  on  Ways  and  Means.  It  was  estimated  that  $13,500,000, 
applied  to  that  debt  annually,  would  extinguish  it  in  twelve  years ; 
and  the  act  of  1813  above  cited  was  continued,  impliedly,  for  that 
period,  or  till  the  war  debt  was  extinguished.  Other  taxes  and  duties 
Kere  continued  at  the  same  session,  in  the  same  language,  and  for  the 
same  reason.  Hence  there  is  not  the  slightest  ground  for  alleging  that 
the  continuance  of  the  act  of  July  29,  1813,  was  through  favor  of  the 
fisheries. 

12.  The  act  of  March  1,  1817,  requires  proof  that  three-fourths  of 
the  crew  of  any  fishing  boat  or  vessel  are  "citizens  of  the  United 
States,  or  persons  not  the  subjects  of  any  foreign  prince  or  state;" 
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which  was  the  first  act  requiring  any  of  the  crew  to  be  citizens  of  the 
United  States,  or  not  to  be  aliens.  Previous  to  that  act  all  the  crew 
of  a  fishing  vessel  might  have  been  foreigners,  and  even  at  this  time 
one-fourth  may  be  foreigners,  and  the  other  three-fourths  persons  not 
citizens  of  the  United  States ;  provided  they  are  not  subjects  of  any 
foreign  prince  or  state. 

13-  The  act  of  March  3,  1819,  uses  the  word  persona,  instead  of  citi- 
zens, in  describing  the  crews  of  fishing  vessels,  and  increases  the  allow- 
ance to  $3  50  to  vessels  of  five  and  not  more  than  thirty  tons,  and  |4 
if  above  thirty  tons;  provided  no  vessel,  for  one  season,  shall  receive 
more  than  $360. 

This  is  the  first  and  only  act  where  the  fishing  bounty  or  allowance 
did  not  expressly  depend  upon  the  salt  duty,  by  its  terms;  and  upon 
this  absence  of  positive  allusion  to  the  salt  duty  alone  rests  the  asser- 
tion that  the  allowances  were  made  without  consideration  of  that 
duty,  for  the  sake  of  nurturing  seamen.  But  even  this  slender  support 
of  that  assertion  is  swept  away  by  a  small  bit  of  testimony,  and  a 
simple  calculation.  In  1816,  when  the  act  of  29th  July,  1813,  was 
continued,  Mr.  Reed,  of  Massachusetts,  maintained  that  the  tonnage 
allowance  of  that  act  was  not  equal  to  the  duty  on  the  salt  used  in  the 
oodfisheries.  Such  was  perhaps  the  fact.  It  was  said  by  the  fisher- 
men and  their  advocates  that  it  required  a  measured  bushel  of  salt  for 
a  barrel  of  pickled  fish  or  a  quintal  (112  pounds)  of  dried  fish.  The 
measured  bushel  weighed  about  80  pounds,  (instead  of  56,  which  was 
the  custom-house  bushel,)  and  the  duty  on  it  amounted  to  about  30 
cents.  They  further  said,  that  each  vessel  would  catch  and  cure  about 
12  quintals  offish  for  each  ton  of  the  vessel.  Therefore,  the  allowance 
was  fixed  at  the  duty  of  30  cents  per  bushel,  multiplied  by  twelve, 
which  would  give  |3  60  for  each  ton  of  the  vessel.  ^If  a  vessel  above 
thirty  tons  caught  and  cured  more  than  12  quintals  to  the  ton,  it  did 
not  get  the  full  drawback  of  the  salt  duty,  and  if  one  of  less  than  30 
tons  caught  and  cured  as  much  as  12  quintals,  it  got  less  than  the 
drawback.  Again,  in  1789,  the  Marblehead  committee  of  fishermen, 
in  their  memorial,  said  a  vessel  of  65  tons  paid  $80  25  duty  on  her  s&lt, 
when  the  duty  was  6  cents;  which,  if  true,  would  make  the  same  vessel 
pay  $401  25,  when  the  duty  was  30,  being  $41  25  above  the  maximum 
allowance  of  the  act  of  3d  March,  1819.  It  was,  therefore,  because  it 
was  believed  the  allowance  of  the  act  of  July  19,  1813,  did  not  equal 
the  amount  of  duty  on  the  salt  consumed  in  curing  codfish,  that  the 
allowance  was  increased  by  the  act  of  1819. 

Thus,  it  appears,  that  the  allowances  on  tonnage  of  vessels  employed 
in  the  Bank,  or  other  codfisheries,  were  given  in  lieu  of  the  drawbacks 
of  the  duties  on  the  salt  used  in  curing  the  exported  fish,  and  not  for 
the  sake  of  fostering  a  nursery  of  seamen.  These  allowances  are 
always  found  in  the  salt  acts  and  not  in  the  fishing  codes,  where  they 
would  properly  be,  if  Congress  intended  to  give  bounty  to  fishermen 
and  to  nurture  seamen,  instead  of  returning  duties  paid  b^  them. 
These  allowances  were  contingent  upon  the  salt  duty,  which  thev 
always  accompanied  ;  originating  with  it,  rising  with  it,  falling  with 
it,  and  reviving  with  it.     Like  allowances  were  made  in  the  same  acts 
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to  exporters  of  salted  beef  and  pork  previous  to  the  act  of  3d  March ^ 
1807,  which  repealed  all  allowances  both  to  fishermen  and  farmers. 
No  drav^back  or  remission  of  duty  was  allowed  on  other  imported  arti- 
cles, used  by  the  fishermen  as  prayed  for  by  them,  because  they  were 
consumed  and  not  exported,  like  salt,  with  the  fish.  All  the  acts 
were  limited  to  a  few  years,  that  of  1789  to  seven  years ;  of  1792  to 
two  years  ;  of  1797  to  two  years,  and  till  the  end  of  the  next  session  of 
Congress  thereafter;  that  of  ISOOto  ten  years,  which  wascut  down  toseven 
by  the  act  of  1807;  that  of  1813  to  the  close  of  the  war,  and  one  year 
thereafter ;  and  that  of  1816,  impliedly,  to  twelve  years,  or  till  pay- 
ment of  the  war  debt ;  which  shows  that  they  were  not  intended  to 
establish  schools  for  seamen.  No  allowance  or  bounty  was  ever  asked 
or  granted  to  whale  fishermen,  because  they  did  not  use  salt  in  pre- 

Saring  whale  oil,  or  whalebone;  and  were  not  taxed  with  a  heavy  salt 
uty.  The  account  of  the  allowances  has  always  been  kept  and  stated 
by  the  Treasury  Department,  together  with  that  of  the  salt  duty ;  the 
allowance  being  estimated  in  bushels  of  salt,  according  to  the  existing 
duty  at  the  time,  and  deducted  from  the  gross  importation  of  the  year, 
and  the  net  revenue  then  calculated  on  the  remainder.  And,  lastly, 
up  to  March  1,  1817,  all  these  allowances  or  bounties  might  have  gone 
to  foreigners,  which  would  have  been  entirely  consistent  with  draw- 
back, or  a  return  of  duty  paid  on  salt  that  was  exported,  but  utterly 
inconsistent  with  a  system  for  training  seamen  for  the  United  States. 
Even  that  act  only  requires  three-fourths  of  the  codfishermen  of  a  ves- 
sel "to  be  citizens  of  the  United  States,  (n*  persons  not  the  subjects  of 
any  foreign  pHnce  or  state'* — which  persons  may  be  black,  red,  or  cop- 
per-colored. But  even  this  requirement  seems  abolished  by  the  act  of 
March  3,  1819,  which  gives  the  allowance  to  persons^  without  distinc- 
tion of  color,  country,  or  allegiance.  Surely  it  was  not  the  purpose 
of  any  Congress  to  make  seamen  of  foreigners,  or  of  those  who  owe  na 
allegiance  to  our  government ! 

For  many  years  past  the  codfisheries  have  been  drawing  support 
from  the  treasury,  or  getting  bounty  contrary  to  the  meaning  of  the 
laws  giving  allowances  on  tonnage — to  the  avowed  purpose  of  all  their 
advocates  in  framing  those  laws — to  the  prayers  and  expectations  of  the 
fishermen,  expressed  in  their  petitions  for  those  laws — to  their  con- 
struction by  friends  and  foes  until  within  the  last  twenty  years — and 
to  the  spirit  of  the  Federal  Constitution.  They  have  realized  bounties 
not  by  legislation  for  their  benefit,  or  by  any  change  of  policy  towards 
them  by  Congress,  but  from  a  reduction  of  the  salt  duty.  Up  to  1830, 
if  they  got  more  than  drawback  it  was  an  inconsiderable  excess ;  unless, 
forsooth,  the  fishermen,  and  their  champions  in  Congress,  exaggerated 
the  quantity  of  fish  taken,  and  of  salt  used  by  them.  But  in  that  year 
the  salt  duty  was  reduced  from  twenty  to  fifteen  cents  on  the  bushel 
of  fifty-six  pounds;  in  1832  to  ten  cents;  in  1833,  by  the  compromise 
act,  a  prospective  scale  of  reduction  was  made,  under  which  the  duty 
sunk  to  less  than  seven  cents  in  1840:  and  at  this  day  it  is  but  1.64 
cents!  Yet,  from  1830  till  to-<lay,  they  have  gotten  allowances  equal 
to  thirty  cents  duty !  The  accompanying  table  shows  the  large  boun- 
ties they  have  realized,  and  the  small  drawbacks  due  them  since  1847: 
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Tbble  exhibiting  the  tonnage  of  vessels  engaged  in  the  codjisheries,  the 
allowances  paid,  dec,  ^  from  1848  to  1859. 


Yeaw. 

Tonnage  of  vos- 
sela  engaged  in 
codfishcnea. 

Allowance  paid 
to  fishing  ve8> 
aels. 

Sums     due     as 
drawback. 

Excess  of  bounty 
over  drawback. 

1848 

82,652 

73,882 

85,646 

87,476 

102,659 

99,990 

102,194 

102,928 

95,816 

104,573 

119,254 

129,637 

$243,434 

287,604 
286,796 
328,267 
304,569 
323,199 
374,286 
346,196 
271,838 
464,178 
389,500 
426,962 

$22,811  95 
21,809  96 
22,507  76 
25,193  08 
26,855  59 
24,837  51 
31,271  36 
32,484  07 
29,319  69 
29,238  61 
23,612  29 
23,956  91 

$220,622  05 
265,794  04 
264,288  24 

1849 

1850 

1851 

303,073  92 
277,713  41 
298,361  49 
343.014  64 

1852 

1853 

1854 

1855 

313,711  93 
242,518  31 
434,939  39 
365,887  71 
403,005  09 

1856 

1857 

1858 

1859 

Twelve  veara... ...... 

1,186,717 

4,046,929 

313,896  78 

3,732,930  22 

Average  tonnage  per  year  for  twelve  years 98,890 

Average  allowance  per  year  for  twelve  years $337,244  08^ 

Average  sum  due  aa  drawback  per  year  for  twelve  years 26,141  39 

Average  excess  of  bounty  over  drawback  for  twelve  years 311,077  51 

Aggregate  excess  of  bounty  over  drawback  in  the  last  twelve  years 3,732,930  12 


The  above  table  does  not  fairly  exhibit  the  tax  ou  the  people  of  the 
United  States  of  this  system,  whose  fathers — Ames,  Gerry,  Goodhue — 
all  protested  would  not  cost  the  public  a  single  dollar !  The  table 
rests  on  the  hypothesis  that  the  fishermen  import  their  salt,  whereas 
they  are  supplied  with  the  larger  part  of  it  by  the  Massachusetts  salt 
manufacturers ;  and  that  the  crews  catch  and  cure  twelve  quintals  of 
fish  to  the  ton,  and  use  a  measured  bushel  of  salt  for  each  quintal, 
whereas  we  are  told  by  those  who  should  know  the  facts,  that  they 
average  only  about  nine  quintals  to  the  ton.  If  tliis  be  true,  we  should 
add  at  least  twenty-five  per  cent,  to  the  above  estimate  of  bounty.  Add 
to  this  tax  from  two  to  thirty  per  cent,  for  collecting  and  disbursing  this 
bounty,  and  the  expense  of  the  revenue  boats  and  revenue  cutters  (the 
latter  costing  about  $11,000  annually)  on  the  New  England  coast, 
employed  in  watching  the  fishermen  to  prevent  their  violating  the  law 
ana  defrauding  the  treasury. 

If  we  may  credit  the  common  testimony  of  the  collectors  and  other 
officers  of  the  Treasury  Department  in  the  fishing  districts,  for  more 
than  forty  years  past,  we  must  believe,  that  despite  all  the  expensive 
guards  placed  by  the  government  over  the  fishermen,  they  often  get 
allowances  when  not  entitled  to  them  by  law,  and  that  these  bounties, 
(as  said  by  Secretary  Guthrie,)  ^ instead  of  fiirnishing  encouragement 
for  seamen,  mainly  encourage  the  commission  of  midtiplied  perjuries, 
and  tend  to  the  demoralization  of  a  large  class  of  the  community." 

The  committee  refer  senators  to  the  letters  of  the  present  Secretary 
of  the  Treasury,  and  of  his  immediate  predecessor,  accompanying  this 
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report,  which  are  based  upon  volumes  of  testimony  on  file  in  the 
department. 

The  arguments  commonly  used  in  support  of  these  bounties  are, 
that  the  codfisheries  cannot  live  without  them,  that  they  furnish  a 
cheap  nursery  for  seamen,  and  that  the  oodfishermen  did  great  and 
gallant  services  in  both  our  wars  with  England. 

The  committee  think  the  annexed  table,  (A,)  showing  the  capital, 
tonnage,  men  employed,  value  offish  and  oil,  &c.,  of  the  codfisheries, 
compiled  from  official  returns  of  the  industry  of  Massachusetts,  for  the 
year  ending  June  1,  1855,  to  which  the  committee  add  the  j^er  centum 
of  gross  earnings  on  capital,  prove  that  those  fisheries  do  not  need  the 
bounty.  And  in  further  support  of  this  opinion,  they  state  that  the 
mackerel-fishery  has  prospered  and  increased  as  much  as  the  codfishery , 
unaided  by  bounty,  although  pursued  in  similar  vessels,  in  the  same 
waters,  at  the  same  season  of  the  year,  with  like  hazards,  dangers, 
and  toils ;  and  the  whale-fishery  of  the  United  States,  without  a  cent 
of  bounty,  has  outstripped  that  of  all  other  nations,  although  fostered 
by  high  and  long-continued  bounties. 

Certainly  the  mackerel,  whale,  and  other  fisheries,  and  the  merchant 
marine,  furnish  as  good  schools  for  training  seamen,  without  costing 
the  government  a  dollar,  or  imposing  any  tax  upon  the  people. 

If  the  oodfishermen  renderea  the  country  great  and  gallant  services 
in  her  wars,  they  may  justly  claim  her  praise,  but  not  her  bounty,  or 
tribute  money,  exacted  from  other  patriotic  fishermen,  mariners,  and 
soldiers.  They  realized  in  both  wars  rich  harvests  in  prize  money, 
and  were  better  compensated  than  the  soldiers  who  fought  as  well  for 
their  country,  and  who  might  with  better  reason  claim  her  bounties. 

The  fishermen  have  always  been,  and  are  now,  more  favored  than 
any  other  class  of  our  citizens.  They  complained  of  the  duty  on  salt ; 
they  were  relieved  of  that  by  drawback,  and  allowance  in  lieu  of 
drawback,  and  at  this  day  the  salt  duty  is  only  about  one  cent  and 
a  half  per  bushel.  They  complained  of  other  duties,  imposts,  and 
taxes;  some  of  which  have  been  repealed,  and  others  are  but  nominal. 
They  complained  of  want  of  privilege  of  fishing  on  the  coast  of  the 
British  provinces,  and  dry-curing  their  fish  on  land;  that  is  now 
secured  to  them  by  our  reciprocity  treaty  with  Great  Britain.  They 
complained  of  want  of  a  market  for  their  fish ;  they  have  now  a  home 
market  for  all  the  fish  they  can  take,  and  near  thirty  millions  of  pur- 
chasers. They  complained  of  the  difficulties  of  their  coast;  they  are 
now  better  guarded  against  its  dangers  by  lights,  life-boats,  revenue 
cutters,  &c.,  than  the  people  on  any  other  part  of  our  coast.  Besides, 
many  of  them  are  ship-builders,  and  many  are  coasters,  and  they  enjoy 
a  monopoly,  both  of  ship-building  and  of  coast-trading.  The  govern- 
ment has  lavished  upon  them  its  favors,  in  the  way  of  drawbacks, 
exemption  from  duties,  reduction  of  duties,  and  monopolies,  and  yet, 
it  is  said,  it  will  be  dealing  hard  with  them  to  take  from  them  this 
bounty,  which  they  have  enioyed  for  thirty  years. 

The  committee  do  not  think  it  expedient  or  just  to  levy  contribu- 
tions on  all  other  kinds  of  lalx)r  for  the  support  of  the  codfisheries ; 
and,  if  both  expedient  and  just,  they  hold  with  Mr.  Jefferson,  Mr. 
Madison,  and,  indeed,  nearly  all  those  who  aided  in  1792  in  adopting 
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the  system  of  allowance  on  tonnage  which  now  exists,  that  the  fish- 
eries should  not  draw  support  from  the  treasury  because  it  is  unconsti- 
tutional. They  have  found  no  advocate  of  the  constitutionality  of 
bounties  at  that  period,  but  General  Hamilton,  who  derived  it  from 
the  power  ''to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to 
pay  the  debts,  and  provide  for  the  common  defense  and  general  wel- 
fare,'' Mr.  Madison,  in  reply,  eflfectually  refuted  this  argument,  and 
exploded  the  ''general  welfare"  doctrine;  declaring  that  it  was  "never 
before  entertained  by  the  friends  or  enemies  of  the  government;"  and 
that,  if  accepted,  "everything,  from  the  highest  ol^ect  of  State  legis- 
lation down  to  the  most  minute  object  of  police,  would  be  thrown  under 
the  power  of  Congress,"  *  *  "and  might  be  called,  if  Con- 
gress pleased,  provisions  for  the  general  welfare." 

The  committee  append  tabular  statements  from  the  Treasury  Depart- 
ment of  the  tonnage,  crews,  allowances,  and  bounties,  of  the  fisheries; 
allowances  paid  to  each  State;  vessels,  men,  and  tonnage  in  the  fish- 
eries of  each  State ;  rate  of  duty  on  salt  for  a  period  of  years,  &c. 

In  conclusion^  the  committee  propose  two  amendments,  and  recom- 
mend that  the  bill,  as  amended,  be  passed  by  the  Senate. 


Treasxjky  Department, 

January  6,  1858. 

Sik:  I  have  the  honor  to  acknowledge  your  letter  of  the  5th  instant, 
inclosing  a  bill  repealing  all  laws  or  parts  of  laws  allowing  bounties 
to  vessels  employed  in  the  Bank  or  otner  codfisheries,  and  a  resolution 
of  the  legislature  of  the  State  of  Maine  in  relation  to  the  bounty  on 
codfisheries.  You  request  any  information  in  this  department  con- 
cerning the  measure,  and  also  my  own  views  respecting  the  same. 

Allow  me  to  refer  you  to  a  letter  dated  the  2a  of  January  last,  ad- 
dressed to  you  by  my  predecessor,  which  embraces  the  results  of  an 
examination  made  here,  and  to  the  report  of  an  agent  appointed  to 
examine  into  this  subject  in  the  districts  where  this  fishery  is  carried 
CD,  appended  to  the  annual  report  of  my  predecessor  of  6th  December, 
1853,  for  the  information  you  request. 

It  would  seem  that  the  grounds  upon  which  the  fishing  bounty  was 
given  by  law  have  ceased  to  exist.  The  amounts  annually  paid  out 
of  the  treasury  on  account  of  this  bounty  now  exceed  the  entire  sums 
received  for  duties  on  salt  imported  and  consumed  for  all  purposes 
whatever. 

In  his  report,  before  referred  to,  my  predecessor  recommended  that 
the  fishing  bountv  be  repealed,  and  I  concur  in  that  recommendation. 

The  papers  inclosed  with  your  letter  are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury, 

Hon.  C.  C.  Clay,  Jr., 

Chairman  Committee  on  Commercey  Senate  U.  S. 
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Treasury  Department, 

January  2,  1857. 

Sir:  Agreeably  to  your  request,  I  herewith  inclose  a  synopsis  of 
the  legislation  on  the  subject  of  bounty  to  vessels  engaged  in  the  cod- 
fishery. 

It  is  apparent,  from  the  slightest  glance  at  these  provisions,  that 
they  were  not  intended  to  foster  that  pursuit,  but  simply  to  relieve 
that  fishery  from  the  burden  imposed  on  it  by  the  salt  duty.  In  1792, 
when  this  system  commenced,  all  the  salt  used  in  this  country  was 
imported,  and  was  subject  to  duty.  Vast  quantities  of  this  salt  were 
then  employed  in  curing  codfish  to  be  dried  for  exportation.  It  was 
a  leading  pursuit  on  the  eastern  Atlantic  coast,  and  furnished  the 
country  with  one  of  its  principal  staples  for  foreign  commerce.  The 
guards  required  by  the  drawback  laws  would  subject  the  codfishery  to 
impracticable  details  to  enable  it  to  reclaim  the  duty  on  the  salt  ne- 
cessarily consumed.  The  only  just  and  efiectual  mode  which  could 
be  devised  for  indemnifying  the  fishery  against  this  burden  of  duty 
was  to  give  a  bounty  on  the  tonnage  employed,  graduated  according 
to  the  quantity  of  salt  consumed  by  each  class  of  vessels. 

The  only  feature  in  the  bounty  laws  which  can  be  regarded  as 
intended  to  afford  the  slightest  encouragement  to  the  codfishery  is 
that  which  provides  that  no  bounty  shall  be  allowed  to  any  vessel 
unless  the  crew  are  compensated  according  to  the  quantity  of  fish 
caught  by  each  man.  This  provision  was  not,  probably,  intended  as 
an  encouragement  to  the  fishery,  but  to  promote  rivalry  and  enter- 
prise among  the  crew;  that  the  mere  fact  that  the  vessel  had  a  crew 
on  board  should  not  be  sufficient,  unless  they  diligently  followed  the 
fishery,  which  this  condition  was  well  calculated  to  effect. 

It  will  be  seen  that  the  original  bounty  law  of  1792  was  repealed 
with  the  salt  duty  in  1807.  When  the  duty  on  salt  was  reimposed  in 
1813,  in  consequence  of  the  then  existing  war,  the  former  bounty  laws 
were  reenacted  with  similar  conditions. 

When  the  bounties  were  increased  to  their  present  rate  per  ton  on 
fishing  vessels,  by  act  of  3d  March,  1819,  tlie  duty  on  salt,  under  the 
act  of  27th  April,  1816,  was  20  cents  for  every  56  pounds. 

The  present  duty,  under  the  act  of  1846,  is  20  per  cent,  ad  valorem, 
which,  on  the  importation  of  15,405,864  bushels  last  year,  valued  at 
$1,991,065  by  the  custom-house  books,  makes  the  duty  within  a  frac- 
tion of  2.57  cents  per  bushel. 

It  Ir  to  be  understood  that  since  1792,  the  date  of  the  original  law, 
a  revolution  has  occurred  in  the  mode  and  object  of  the  fisheries. 
There  was  then  no  mackerel-fishery;  it  is  now  more  extensive  and 
important  than  the  codfishery.  Many  of  the  vessels  under  codfishing 
licenses  are  employed  in  catching  fish,  not  for  dry-curing  under  the 
bounty  laws,  but  for  sale  in  a  fresh  condition,  being  preserved  in  ioe 
for  consumption  in  that  state  in  the  cities,  as  well  as  throughout  the 
interior  of  the  country,  to  which  it  is  carried  by  means  of  the  railroads. 
The  great  change  which  has  taken  place  of  late  years  in  the  manner 
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and  purpose  of  the  fisheries,  has  led,  not  to  the  encouragement  of  the 
oodfishery  under  the  bounty  laws,  but  to  the  commission  of  perjuries 
for  the  purpose  of  obtaining  bounty  under  those  laws.  Hundreds  of 
vessels,  on  board  of  which  no  fish  were  caught  for  dry-curing,  which 
is  essential  to  entitle  them  to  bounty,  have  claimed  and  been  allowed 
upon  false  statements,  as  has  been  subsequently  made  apparent. 

Representations  of  this  abuse  being  made  to  this  department,  the 
existing  laws  and  regulations  were  brought  together  into  the  circular 
of  February  20, 1852,  which  was  sent  to  the  collectors  for  strict  enforce- 
ment. 

Immediately  on  the  promulgation  of  this  circular,  a  committee  from 
the  fishing  interest  at  Glouster,  Massachusetts,  one  of  the  principal 
fishine  districts  of  the  country,  appeared  here  and  represented  that, 
should  this  circular  be  rigidly  enforced,  no  bounties  comd  be  paid. 

Among  other  objections  to  its  provisions,  they  stated  that  the  mode 
of  carrying  on  the  fisheries  had  essentially  changed ;  that  few  or  none 
of  the  fishermen  at  the  present  time  were  in  fact  compensated  in  the 
mode  required.  It  was  also  represented  that  in  former  times,  when 
codfish  alone  possessed  commercial  value,  all  other  fish  which  might 
happen  to  be  caught  were  thrown  overboard  ;  but  now,  when  halibut, 
and  other  fish  caught  on  the  same  erounds  with  cod  are  taken,  they 
cannot  be  thrown  away,  as  some  of  them  are  more  valuable  in  the 
markets  than  cod,  and  it  was  a  great  hardship  to  refuse  bounty  to 
vessels  which  might  happen  to  take  such  fish  and  to  preserve  them 
fresh  for  sale.  This  department  was  appealed  to  for  relief;  The  records 
of  1851  and  1852  contain  an  extensive  correspondence  with  collectors, 
urging  such  relaxation  as  might  enable  them  to  pay  bounties  to  such 
vessels. 

Having  no  power  to  repeal  the  conditions  annexed  by  law  to  the 
allowance  of  bounties,  this  could  not  be  done;  but  it  appears  that  the 
bounties  were  claimed  and  paid  upon  formal  proofs  duly  made  up  as 
required  by  the  circular. 

Many  of  the  vessels  to  which  bounties  are  paid  upon  proofs  pre- 
pared in  conformity  with  the  regulations,  beyond  all  doubt,  are 
manned  by  crews  compensated  in  a  diflferent  mode  from  that  required 
by  law ;  and  probably  the  fishery  pursued  is  not  exclusively  for  codfish 
for  the  purpose  of  dry-curing,  as  contemplated  by  all  the  provisions 
of  the  bounty  laws.  Under  this  state  of  things,  an  important  question 
of  expediency,  as  well  as  of  morality,  arises,  since  these  laws,  instead 
of  furnishing  encouragement  for  seamen,  mainly  encourage  the  com- 
mission of  multiplied  perjuries,  and  tend  to  the  demoralization  of  a 
large  class  of  the  community. 

Several  indictments  for  perjury  committed  in  making  up  these  proofs 
have  been  tried  within  two  or  three  years,  which  have  generally  re- 
sulted in  acquittal,  it  being  found  in  some  sections  of  the  country  difli- 
cuit,  if  not  impossible,  to  convict  for  perjury  on  false  custom-house 
oaths.  Further  facts  and  considerations  on  this  subject  may  be  found 
in  my  annual  report  on  the  finances  of  6th  December,  1853,  and  in 
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the  report  of  J.  Boss  Browne,  esq.,  accompanying  the  same,  to  which 
I  beg  leave  to  respectfully  refer  you. 

Very  respectfully,  your  obedient  servant, 

JAMES  GUTHBIE, 


Hon.  C.  C.  Clay,  Jr., 

Senate  of  the  United  States. 


Secretary  of  the  Treasury. 


3. 

Treasury  DapARTBiENT,  January  23,  1860. 

Sir:  In  compliance  with  the  request  of  your  letter  of  the  3d  ult.,  I 
have  the  honor  to  inclose  herewith  the  official  statements  of  the 
Begister  of  the  Treasury,  *'  showing  the  number  of  vessels,  men,  and 
tonnage  employed  in  the  whale,  cod,  and  mackerel  fisheries ;  the  allow- 
ances paid  to  fishing  vessels ;  the  bounty  on  salted  provisions,  and 
pickled  fish,  together  with  the  number  and  cost  of  maintenance  and 
revenue  cutters  stationed  in  the  fishing  districts." 

Also  a  statement  of  the  amount  of  allowances  paid  to  each  State, 
and  the  number  of  vessels,  men,  and  tonnage  employed  in  the  fisheries 
of  each  State  during  the  year  1859  ;  together  with  the  rate  of  duty  on 
salt. 

In  regard  to  your  request  for  fiirther  information  in  general  terms, 
I  beg  leave  to  state  that  my  views  have  undergone  no  change  since  my 
last  communication  to  the  Committee  on  Conmierce  on  this  subject, 
but  the  opinions  therein  expressed  are  more  confirmed. 

Very  respectfully,  your  ooedient  servant, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Hon.  C.  C.  Clay,  Jr., 

Cliairman  of  Committee  <m  Commerce  Senate  U,  S. 
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StatemerU  shmoing  the  amount  of  allowance  paid  to  each  Staie. 


Maine 

New  Hampshire.. 
Massachusetts . . . . , 

Connecticut 

Rhode  Island 

New  York 

Virginia , 


Total. 


14,175,050 

563,134 

7,926,273 

182,853 

78,890 

16,319 

479 

12,944,998 


Slimier  qf  ve$$eU,  men,  and  tonnage  in  the  wKale,  cod,  and  mackerel  fitkerie»  during  the  year 

1859  belonging  to  each  StaU. 


Whale-fishery. 

Codfishery. 

Mackerel-fiaher}'. 

Total. 

Staiet. 

6 

1^ 

1 

1. 

i 
1 

6 

•a  ^ 

I's 

& 

i. 

11 

1^ 

1 

i. 
II 

Maine  

V2S 

8 

63,477 

9  137 

56,919 

475 

6,228 

401 

8,883 

301 

7,966 

70 

875 

56 

163 

4 
284 

9,614 

218 

17,038 

1,304 

l.4!» 

73,291 

2.355 

228,006 

6,183 

9:1,441 
9,150 

10,187 
333 

New  Hampshire. 
MaaaachusettJi.. 
Rbode  Island... 

32     '  47 

514 
19 
57 
99 

154,049 
5,708 
17,213 

8;758 

19,396 

^456 

1,368 

696 

0,972 

1,936 
29 

lis 

37 

22,574 
596 

Connecticut .... 

9,943 
758 

New  York 

Total 

619 

185,798 

14,856 

3,593 

129,637 

18,151 

451  ;97,070 

3,608  3,663 

349,435  136,615 

1 

Note. — ^Tlie  returns  of  tonnage  In  the  mackerel-flaherias  were  not  required  to  be  made  separate  fiom  the  cod- 
fishery  prior  to  1830. 

F.  BIGGER,  RegUUr. 
TRKASuav  Dbpaktmbxt,  RegUter^M  Ogice,  Jemmary  22, 1860. 

Statement  exhibiting  the  rate  of  duty  on  salt  cmisumed  in  the  United 
States  for  thefolloiving  years. 


Nine  months  to  June  30,  1843 

8  cents 

8 

8 

8 

8 

2.59.... 
2.30.... 
2.46.... 
2.19.... 
2.40.... 
2.18.... 
2.07.... 
2.55.... 
2.63.... 
2.55.... 
2.33.... 
1.65.... 
1.54.... 

per  bushel  of  56  lbs... 
do 

Specific 

do 

Year  ending  June  30,  1844 

1845 

do 

do 

1846 

do 

do 

Five  months  to  NoTcmber  30,  1846... 

do 

do 

Seven  months  to  June  30,  1847 

do 

Ad  valorem 

Year  ending  June  30,  1848 

do 

do 

1849 

do 

do 

1850 

do 

do 

do 

do 

do 

1851 

do 

1852 

do 

1853 

do 

1854 

do 

do 

do 

do 

1855 

do 

1856 

do 

1857 

do 

do 

1858 

do 

do 

do 

1859 

...do 
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36th  Gonorbbb,  )  SENATE.  (  Bep.  Com. 

1st  Session.     S  I    No.  42. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FBimoAET  14,  I860.— Ordered  to  be  printed. 


Mr.  Thohbon  made  the  following 

REPORT. 

[To  accompany  Bill  S.  151.] 

Ihe  Committee  on  PenaumSy  to  whom  teas  referred  the  petition  of  Ehen- 
eter  RickeVy  of  the  State  of  Maine^  praying  to  he  allowed  a  pension  on 
account  of  a  wound  received  whUe  in  the  military  service  of  the  United 
StateSj  having  had  the  same  under  consideration  ^  submit  the  following 
report: 

That  the  said  petition  was  before  the^  Committee  on  Pensions  the 
first  session  of  the  35th  Congress,  where  it  received  a  favorable  report, 
which  your  committee  adopt,  and  report  a  bill  for  his  relief : 

That  the  petitioner  enlisted  as  a  private  in  the  army  of  the  United 
States,  and  was  attached  to  company  A,  2d  regiment  United  States 
dragoons,  commanded  by  Captain  G-.  A.  H.  Blake,  on  the  16th  of 
October,  1839.  He  was  made  a  corporal.  In  the  month  of  Ma^, 
1840,  he  was  put  in  charge  of  the  guard,  guarding  the  baggage  tram 
passing  alon^  St.  John's  river,  in  Florida.  While  in  said  service,  in 
the  line  of  his  duty,  he  had  occasion  to  take  his  carbine  from  its  rest- 
ins;  place  in  the  saddle,  when  it  was  accidentally  discharged,  and  the 
ball  passed  through  his  left  wrist.  The  consequences  of  this  wound' 
were  a  permanent  disability,  and  it  has  totally  disqualified  him  from 
procuring  his  subsistence  by  manual  labor. 

The  committee,  therefore,  report  a  bill. 
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36th  Ookobebs,  )  SENATE.  (  Rep.  Com. 

1st  Seaman.     \  \     No.  43. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBRUART  14,  1860. — Ordered  to  be  printed. 

Mr.  BiGLER  made  the  following 

REPORT. 

[To  accompany  Bill  S.  154.] 

The  Conimttlee  on  Patents  and  the  Patent  Office,  to  whom  was  re/erred 
the  memorial  of  Randall  Pegg,  report  as  foUoios: 

The  petitioner  was  employed  by  the  late  Robert  Mills,  superintend- 
ent and  architect  of  the  public  buildings,  as  a  watchman  at  the  Patent 
Office  extension,   for  which  service   he   received   less  compensation 

Cer  day  than  that  paid  by  the  government  to  other  watchmen,  and 
e  now  asks  Congress  to  allow  him  the  difference  between  the  pay 
actually  received  and  the  compensation  allowed  to  others  for  similar 
service. 

The  petitioner  was  employed  on  the  23d  day  of  March,  1849,  and 
from  that  time  until  the  1st  of  October,  1850,  was  paid  at  the  rate  of 
$1  per  day;  from  this  date  until  the  31st  of  May,  1851,  at  the  rate  of 
|1  25  per  day;  and  subsequently  at  $1  40  per  day.  Mr.  Mills  cer- 
tifies that  the  petitioner's  '*  pay  per  diem  was  to  be  what  was  the  cus- 
tomary allowance  by  the  government  for  such  service,"  but  as  the 
commissioner  paid  the  rolls,  he  did  not  notice  the  difference  in  the 
pay.  The  Acting  Commissioner  of  the  Patent  OflSce  states  that  the 
pay  of  watchmen  during  the  years  1849  and  1850  was  |1  50  per  day. 
It  appears,  also,  that  on  the  30th  day  of  September,  1850,  a  law  was 
mased  fixing  the  pay  of  all  watchmen  in  the  executive  departments  at 
$500  per  annum.  The  committee  are  of  the  opinion  tliat,  under  the 
terms  of  his  engagement,  the  petitioner  should  have  received  the  pay 
allowed  to  other  watchmen,  and  recommend  the  passage  of  an  act  to 
pay  him  the  difference  between  the  amount  received  and  $1  50  per 
day  from  the  date  of  his  employment  to  the  passage  of  the  act  fix- 
ing the  compensation  of  .watohmen;  after  the  30th  of  September, 
1850,  to  be  allowed  the  compensation  authorized  by  the  act  of  that 
date,  and  report  a  bill  accordingly  allowing  $199. 
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36th  Congbebs,  )  SENATE.  (  Bop.  Com. 

Id  Semon.     J  )    No.  44. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbrvart  14, 18G0.— Ordered  to  be  printed. 

Mr.  Bice  made  tlie  following 

REPORT. 

[To  accompany  BUI  S.  38.] 

The  CommiUee  on  Poet  Offices  and  Post  Roadsy  to  whom  teas  re/erred 
Senate  biU  No.  28^  entitled  ^^An  act  making  an  appropricUion/or  the 
erection  in  the  city  of  Saint  Patdy  8ta>Le  of  iKnnesota,  a  suitable 
hiSUiingfor  customrhouse^  post  office^  court  rooms,  and  other  offices 
of  the  united  Staies,  have  had  the  same  under  consideration^  and 
rtspectfMy  rqport: 

That  it  appears  that  the  rooms  now  occupied  by  the  United  States 
district  court  at  St.  Paul  are  inconvenient,  badly  ventilated,  and  illv 
lighted.  That  the  court  room  is  in  the  third  story  next  to  the  roof, 
and  very  small  in  its  dimensions,  with  no  accommodations  for  the 
grand  and  petit  jurors  when  both  panels  are  in  court,  and  without 
proper  and  convenient  places  for  criminals  and  witnesses  during  trial; 
and  moreover  it  is  believed  that  it  would  be  a  matter  of  economy  to 
the  government  to  erect  a  suitable  building  for  the  use  of  the  federal 
offices  at  that  point,  as  the  sum  now  paid  £r  rent  for  the  several  gov- 
ernment offices  in  the  city  of  St.  Paul  would  be  equivalent  to  the 
interest  upon  a  large  amount. 

From  authentic  source  the  committee  learn  that  the  rent  of  the  sur- 
veyor general's  office  is  $800  per  annum,  and  that  of  the  rooms  for  the 
court  and  its  officers  the  same ;  there  is  paid  also  for  rent  of  rooms 
occupied  by  the  superintendent  of  Indian  affairs  $300  per  annum — 
making  in  all  $1,900  per  year. 

The  committee  also  learn  that  the  amount  appropriated  for  the 

E resent  fiscal  year,  and  to  be  disbursed  by  the  superintendent  of 
adian  affairs,  having  his  office  at  St.  Paul,  is  $332,733  33. 

It  appears  to  be  a  matter  therefore  of  great  importance  that  at  all 
points  where  large  amounts  are  annually  disbursed  by  the  govern- 
ment proper  pla^s  should  be  provided  for  the  safekeeping  of  its 
funds. 

The  committee  Airthermore  learn,  upon  inquiry  at  the  Post  Office 
Department,  that  the  business  of  the  post  office  at  St.  Paul  amounts  to 
about  $14,000  a  year,  and  that  it  appears  to  be  steadily  increasing. 
The  gross  expenses  of  the  office,  as  charged,  amount  to  about  $5,400  a 
year,  of  which  sum  $800  is  for  office  rent. 

It  is  deemed  highly  important  by  the  department  that  the  post 
offices  should  be  kept  m  secure  build[ings,  so  as  to  insure  the  safety  of 
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2  CUSTOM-HOUSE,   ETC.,   AT   ST.   PAUL. 

the  mails  and  public  property  from  destruction  by  fire  and  the  depre- 
dations of  burglars. 

The  committee  would  here  call  attention  to  the  following  letter  from 
the  Acting  Commissioner  of  the  General  Land  Office: 

General  Laxd  Office, 

January  19,  1860. 

Sib:  In  reply  to  your  verbal  inquiry  of  the  17th  I  have  to  inform 
you  that  the  archives  of  the  surveyor  ffeneral's  office  at  St.  Paul,  Min- 
nesota, embrace  original  plats,  field  notes,  and  other  evidence  of 
survey,  and  all  the  correspondence  relating  thereto,  of  the  lands  in 
Minnesota,  and  a  small  portion  of  Wisconsin  and  Michigan  Territo- 
ries, reaching  back  to  an  early  period,  which  were  turned  over  from 
the  old  Cincmnati  and  Detroit  offices.  The  destruction  by  fire,  or 
other  accident,  of  those  important  evidences  of  title,  which  lay  at  the 
foundation  of  the  sales  and  other  disposals  of  the  public  lands  in  the 
States  named,  would  be  almost  irremediable,  to  say  nothing  of  the 
great  expense  of  renewing  them,  and  would  lead  to  great  confusion, 
litigation,  and  pecuniary  losses. 

Their  safety,  therefore,  is  of  the  utmost  importance,  both  to  the  gov- 
ernment and  the  people  of  the  States,  and  they  should  by  no  means  be 
intrusted  in  frail  buildings,  which  may  be  destroyed  by  fire  in  a  night, 
with  their  contents,  when  by  a  trifling  expenditure  they  may  be 
placed  in  comparative  security,  and  at  the  same  time  afford  proper 
accommodation  for  the  public  officers,  and  facilitate  the  transaction 
of  the  public  business. 

I  have  the  honor  to  be,  your  obedient  servant, 

JOS.  S.  WILSON, 
Acting  Commisaionei', 

Hon.  H.  M.  Rice. 

It  will  be  perceived  from  the  foregoing  letter  that  there  is  evidently 
a  strong  desire  on  the  part  of  the  government  relative  to  the  occupancy 
of  suitable  buildings  mr  the  transaction  of  business,  and  for  the  safe- 
keeping of  archives,  and  all  matters  of  a  governmental  nature  which 
it  may  be  deemed  of  importance  to  preserve. 

From  a  tabular  statement  fiimished  by  the  General  Land  Office, 
showing  the  cost  to  the  United  States  of  transporting  money  from  the 
various  land  offices  in  Minnesota  to  the  United  States  depository  at 
Dubuque,  Iowa,  for  the  year  ending  December,  1857,  it  appears  that 
$5,858  14  was  allowed  by  the  government  for  that  purpose. 

Should  a  proper  depository  be  established  at  St,  Paul,  of  course  the 
expense  of  transporting  money  to  that  point  from  the  different  land 
offices  in  that  region  of  country  would  be  much  less  than  it  is  now,  as 
in  that  event  the  land  officers  in  Minnesota  would  be  no  longer  com- 
pelled to  take  the  long  and  expensive  journeys  to  Dubuque  they  are 
now  required  to  do  to  make  their  deposits. 

A  letter  was  addressed  to  Mr.  Guthrie,  while  Secretary  of  the  Treas- 
ury, by  Hon.  Henry  Dodge,  chairman  of  the  Committee  on  Commerce, 
relative  to  an  appropriation  for  the  construction,  at  St.  Paul,  of  a  build- 
ing for  custom-house,  &c.,  and  asking  for  such  ^suggestions  on  the 
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CUSTOM-HOUSE,   ETC.,   AT  ST.  PAUL.  3 

subject  as  he  might  think  proper  and  conducive  to  the  public  interest. 
In  Mr.  Guthrie's  reply  the  following  remarks  occur  : 

''I  Jiave  to  say  that,  in  consequence  of  its  great  importance  as  a 
public  depository,  I  should  recommend  the  erection  of  a  fire-proof 
Duilding  of  stone  for  a  public  depository,  custom-house,  post  office, 
court  rooms,  and  other  United  States  offices,  60  feet  by  90  feet,  and 
56  feet  high  from  the  top  of  the  under  pinning  to  the  eaves,  having 
wrought  iron  girders,  beams,  shutters,  stairways,  roof,  &c. ,  for  which 
there  would  be  required  an  appropriation  of  $100,000,  and  10  per  cent. 
additional  for  contingencies,  exclusive  of  the  cost  of  site." 

The  committee  do  not  believe  that  the  offices  now  occupied  by  the 
^vernment  at  St.  Paul  are  of  a  safe  and  durable  character,  which  the 
importance  of  the  business  transacted  at  that  point  would  seem  to 
require.  Nor  do  they  perceive  that  any  immediate  remedy  can  be 
applied  in  the  premises,  as  it  is  believed  that  the  offices  are  already 
located  in  the  safest  and  most  suitable  places  in  the  city.  And  in 
view  of  these  facts,  the  committee  would  recommend,  for  the  future 
protection  of  the  property  of  the  government  at  the  city  of  St.  Paul, 
that  the  appropriation  asKcd  for  be  granted  for  the  purpose  expressed 
in  the  bill. 
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36th  Congress,  )  SENATE.  (  Rep.  Com. 

Ist  Session.      S  f    No.  45. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  14, 1860. — Ordered  to  be  printed. 


Mr.  Wilkinson  made  the  following 

REPORT. 

[To  accompany  bill  S.  169.] 

The  Committee  on  Claims,  to  whom  was  referred  Hie  petition  of  Elijah 
B.  Merrill ^  praying  relief  on  a^ccount  of  injury  received  while  at  work 
for  the  government y  report: 

That,  from  the  petition  and  the  evidence  submitted  in  this  case,  it 
is  fully  made  to  appear  that  the  petitioner  is  now  a  resident  of  the 
county  of  Oxford,  in  the  State  of  Maine ;  that  in  the  month  of  October, 
in  the  year  1837,  the  petitioner  was  in  the  employ  of  the  United  States 
on  Bangs'  island,  in  Portland  harbor;  that  while  so  employed  the 
petitioner  was,  on  the  day  above  stated,  engaged  in  the  dangerous  and 
hazardous  work  of  blasting  rocks,  when  a  premature  and  sudden  ex- 
plosion of  gunpowder  accidentally  took  place,  blowing  the  petitioner 
into  the  air ;  that  in  his  descent  he  fell  over  a  precipice  of  about  twenty 
feet,  from  which  he  received  very  serious  injuries,  and  was  for  a  long 
time  unable  to  be  removed  from  the  house  into  which  he  was  taken. 

It  farther  appears,  from  the  affidavit  of  his  attending  physician, 
that  his  left  leg  was  badly  dislocated,  and  shattered  from  the  hip  to 
the  foot;  that  his  spine  was  permanently  injured  and  his  left  eye 
destroyed. 

Another  physician,  a  brother  of  Senator  Fessenden,  testified,  fully 
confirming  the  statements  of  the  other  witness,  and  adds  that  the 
muscles  ot  the  left  leg  are  withered,  the  left  eye  destroyed ;  and  that 
the  petitioner's  injuries  are  such  as  to  render  him  incapable  to  perform 
any  hard  labor. 

It  further  appears  from  the  testimony  offered  that  the  petitioner  has 
a  family  dependent  upon  him  for  support,  and  that  he  has  no  resources 
except  the  proceeds  of  his  labor. 

The  petitioner  prays  to  be  allowed  such  aid  as  in  the  opinion  of  Con- 
gress shall  be  fit  and  proper. 

Cases  similar  to  this  have  heretofore  received  the  favorable  action  of 
Congress,  they  being  regarded  as  a  class  of  cases  not  provided  for  by 
the  jiension  laws  of  the  country.  Under  the  pension  system  it  seems 
to  he  an  indispensable  condition  that  the  recipients  of  its  benefits  shall 
have  been  regularly  received  or  enlisted  into  the  military  or  naval  ser- 
vice of  the  country. 


Digitized  by 


Google 


Z  ELIJAH   R.    MERRILL. 

This  case  is  similar  to  that  of  Miles  Divine,  which  was  before  the 
last  Congress.  In  the  report  of  the  Senate  Committee  on  Claims  the 
following  language  is  used,  which  your  committee  adopt  and  approve: 
**  While  the  committee  concur  fully  in  this  wise  policy  of  the  govern- 
ment in  regard  to  the  granting  of  pensions,  they  think  that  cases  may 
arise  in  which,  by  the  exercise  of  a  wise  and  humane  discretion.  Congress 
may  properly  interpose  to  relieve  the  necessities  of  persons  in  civil  life 
who  became  disabled  from  providing  for  their  own  support  by  acci- 
dents incurred  in  the  faithful  services  of  the  country." 

In  this  case  the  service  in  which  the  petitioner  was  engaged  at  the 
time  of  hifl  injury  was  a  dangerous  one;  which  fact  commends  his  case 
more  strongly  to  the  discretion  of  Congress. 

There  is  no  good  reason  why  the  government  should  not  extend  itn 
aid  to  tliose  unfortunate  persons  who  have  become  permanently  disabled 
in  the  performance  of  its  dangerous  but  necessary  service.  And  such 
has  heretofore  been  the  action  of  Congress  in  such  cases. 

In  1847  Congress  passed  an  act  for  the  relief  of  James  Jones,  who 
received  a  severe  injury  while  in  the  employment  of  the  government  as 
a  rigger,  although  he  had  never  enrolled  or  enlisted  in  the  army  or 
navy. 

In  the  case  of  Peter  Grover,  which  was  a  case  quite  similar  to  this. 
Congress  passed  an  act,  in  the  year  1857,  appropriating  for  his  relief 
the  sum  of  $800. 

In  the  same  year  an  act  was  passed  for  the  relief  of  James  Harring- 
ton, as  an  indemnification  for  loss  of  time  and  expenses  incurred  during 
sickness  caused  by  melting  lead  while  in  the  employment  of  the  United 
States. 

The  action  of  Congress  heretofore  fully  establishes  precedent  in  &vor 
of  granting  relief  in  meritorious  cases  such  as  the  one  now  before  the 
committee. 

In  the  reports  in  the  several  cases  above  referred  to  the  principles 
herein  set  forth  are  fully  recognized.  In  conformity  with  these  views 
the  committee  report  the  accompanying  bill,  and  recommend  its  passage. 
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36th  CoNGRiaS,  )  SENATE.  (  Bep.  Com. 

1st  Session,     S  )    No.  46. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febeuaet  14,  I860.— Ordered  to  be  printed. 


Mr.  Saulsbubt  made  the  following 

REPORT. 

[To  accompany  Bill  S.  170.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  petition  of  the 
Ugidatwre  of  Oregon,  praying  that  a  pension  may  he  granted  to  Ja.  H. 
Howard,  a  volunteer  in  the  late  Indian  war  in  that  Territory,  (now 
State,)  beg  leave  to  report : 

That  it  appears  said  Howard  volunteered  in  repelling  the  ruthless 
sayages,  upon  the  call  of  Governor  Curry,  in  compliance  with  the 
request  of  Major  Haller,  United  States  army,  and  that  while  marching 
into  the  enemy's  country  during  the  niffht,  an  accidental  discharge  of 
his  gun,  while  mounting  his  horse,  tooK  effect  in  his  right  foot;  and 
that  having  endured  the  suffering  of  his  wound  for  nearly  a  year,  it 
became  necessary  that  his  right  leg  should  he  amputated. 

Isaac  N.  Smith,  who  was  acting  as  quartermaster  to  the  Oregon 
mounted  volunteers,  corroborates  the  above. 

8.  Kinsey,  M.  D.,  swears  that  'Hhe  disease  under  which  he  is  now 
suffering,  renders  him  entirely  unfit  for  the  duties  of  his  ordinary 
business,  and  disables  him  for  life."  The  committee,  therefore,  report 
a  bill  for  his  relief. 
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36th  Conobbbs,  )  SENATE.  (  Kep.  Com. 

1st  Session.     S  i    No.  47. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruart  14,  I860.— Ordered  to  be  printed. 


Mr.  Clay  made  the  following 

BEPOET. 

[To  accompany  Bill  S.  83.] 

The  Committee  on  Pensions^  to  whom  was  re/erred  the  petition  of  Joseph 
Verbiskiy  praying  to  be  aUotved  an  increase  of  pension^  beg  leave  to 
report: 

That  it  appears  the  petitioner  made  application  for  an  increase  of 
pension  at  the  second  session  of  the  35th  Congress,  when  the  following 
report  was  made,  which  your  committee  beg  leave  to  adopt  : 

That  the  petitioner  enlisted  in  the  United  States  army  in  October, 
1831,  as  a  private,  and  was  attached  to  company  I,  second  infantry. 
While  engaged  in  firing  a  national  salute  at  Fort  Yuma,  California, 
on  the  4th  of  July,  1852,  the  accidental  discharge  of  a  cannon  blew 
his  left  arm  from  his  body,  seriously  injured  his  right  arm,  almost  de- 
stroyed his  power  of  speech,  and  otherwise  so  injured  him  that  he  is 
t4>tally  unfit  for  manual  manner.  He  was  honorably  discharged  fi*om 
the  army  at  San  Diego,  California,  in  January,  1853,  when  his  name 
was  placed  upon  the  pension  rolls,  under  the  existing  laws,  at  $8  per 
month,  it  being  the  largest  amount  to  which  he  was  so  entitled.  His 
injuries,  received  in  the  manner  above  stated,  prevent  him  from  engag- 
ing in  any  profitable  employment,  and  he  prays  that  his  pension  may 
be  increased  to  $20  per  month; 

Among  other  considerations,  it  will  be  remembered  that,  tor  the 
purpose  of  removing  the  necessity^  for  extraordinary  or  increased 
pensions  in  cases  of  peculiar  hardship,  military  asylums  were  estab- 
lished in  1851,  where  the  wounded  soldier  mi^ht  pass  the  residue  of 
life  free  from  all  its  cares  and  vicissitudes.  Tne  petitioner  is  an  in- 
mate of  that  institution,  where  he  surrenders  his  pension  for  a  com- 
fortable home,  and  is  probably  better  provided  for  than  he  would  be 
out  of  the  institution,  even  with  the  increase  of  pension  he  now 
asks  for. 

The  conmiittee  report  that  the  prayer  be  not  granted. 
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SGth  Congress,  )                     SENATE.  (  Rep.  Com. 

let  Sessum.     ] t    ^Q-  ^8. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  14,  I860.— Ordered  to  be  printed. 


Mr.  Clay  submitted  by  the  following 

REPORT. 

ITie  Committee  on  Pensions ^  to  whom  was  re/erred  the  petition  of  Ray- 
mond  Reynolds  J  ascidier  of  the  war  of  \%\2  spraying  to  be  allowed  a 
pension,  beg  leave  to  report: 

That  the  petitioner  states  he  enlisted  at  Middlebury,  Vermont,  in 
February,  1814,  in  the  2d  regiment  United  States  dragoons,  for  the 
war,  and  served  until  the  close  thereof,  when  he  was  honorably  dis- 
charged at  Plattsburg,  New  York. 

That  in  consequence  of  lying  on  the  cold,  wet  ground,  in  Chazy,  he 
contracted  a  severe  rheumatic  affection  which  afflicted  him  more  or 
less  for  some  years  after  the  war.  That  he  is  now  in  the  seventy- 
fourth  year  of  his  age,  and  unable  to  perform  labor  of  any  kind,  and 
therefore  asks  a  pension  for  life. 

The  petitioner  furnishes  no  evidence  of  his  disability,  neither  does 
he  claim  tc  be  disabled  except  by  age,  and  as  there  is  no  law  or  pre- 
cedents for  allowing  pensions  merely  for  service  in  the  war  of  1812, 
the  committee,  therefore,  recommend  that  the  prayer  of  the  petitioner 
be  denied. 
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36th  Congress,  >  SENATE.  C  Rbp.  Com. 

lat  Session.     <  )    No.  49. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Feikdabt  14,  I860.— Ordered  to  be  printed. 


Mr.  Clat  submitted  the  following 

REPORT. 

The  Committee  on  FensionSy  to  whom  was  referred  the  petition  of  Har- 
rison  Sargent j  praying  for  apensum^  beg  leave  to  report: 

That  the  petitioner  represents  that  he  served  in  the  Louisiana  vol- 
unteers, and  that  he  was  disabled  while  in  service  by  disease  con- 
tracted. 

The  rolls  show  that  he  served  from  May  8,  to  August  4,  1846 ;  but 
they  afford  no  evidence  that  he  was  sick  or  disabled  while  in  the  ser- 
vice. 

On  the  8th  August,  1846,  it  appears  he  entered  the  naval  service 
only  four  days  subsequent  to  his  discharge  from  the  army,  and  con- 
tinued therein  until  the  24th  November,  1849 ;  it  is  not,  therefore,  very 
probable  that  he  would  have  been  received  into  the  naval  service  at 
that  date  unless  he  had  been  found  free  from  any  physical  disability. 

The  only  evidence  of  his  sickness  while  in  either  the  army  or  navy 
i«  shown  by  the  following  extract  from  the  register  of  the  Bureau  of 
Medicine  and  Surgery,  Navy  Department: 

''Harrison  Sargent,  ordinary  seamen,  was  admitted  into  the  naval 
hospital,  Pensacola,  from  the  United  States  steamer  Mississippi,  with 
'fever,'  on  the  14th  August,  1847,  and  was  discharged  'cured,'  Sep- 
tember 13,  184T." 

There  is  not  the  least  evidence  to  sustain  his  petition,  either  from 
his  officers  or  comrades ;  and  the  statements  made  in  his  memorial  to 
Congress  conflict  with  and  contradict  his  letter  of  the  16th  August, 
1847,  addressed  to  his  parents  while  in  the  naval  hospital  at  Pensa- 
cola ;  consequently  no  reliance  can  be  placed  upon  either. 

Your  committee,  therefore,  report  and  recommend  the  adoption  of 
the  following  resolution,  to  wit: 

BeAolve^I,  That  the  prayer  of  the  petitioner  be  denied. 
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36th  CoNaRKBS,  I  SENATE.  (  Kbp.  Com. 

1st  Session.      S  (    No.  50. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  16,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 

REPORT. 

Ihe  Committee  on  Pensions y  to  whom  was  re/erred  the  petition  of  Wil- 
liam B.  West  J  alias  Mooneyy  praying  Congress  to  grant  him  an  inva- 
lid pension  ^  have  had  the  same  under  consider aiion^  and  submit  the 
foEUnoing  report : 

The  petitioner  states  that  he  entered  the  service  in  August,  1814, 
for  six  months,  and  that  in  December,  1814,  he  was  wounded  in  his 
left  elbow  joint  by  the  accidental  discharge  of  a  gun.  That  he  was 
substituted  in  the  room  and  stead  of  William  Babbett,  alias  Wright. 

Upon  reference  to  the  rolls  in  the  office  of  the  Third  Auditor,  the 
name  of  William  R.  West,  or  William  R.  Mooney  does  not  appear  in 
the  company  in  which  he  states  he  served.  It  also  appears  that  Wil- 
liam Babbett,  for  whom  he  claims  to  have  been  a  substitute,  served 
during  the  entire  service  of  the  company  from  the  7th  day  of  August 
to  the  10th  day  of  December,  1814.  The  Auditor  states  that  William 
Wright  does  not  appear  on  the  rolls. 

No  sufficient  evidence  has  been  furnished  to  disprove  the  accuracy  of 
the  rolls,  and  under  the  general  laws  no  such  testimony  could  be 
allowed.  It  further  appears,  that  thirty-nine  years  elapsed  before  he 
applied  for  a  pension. 

Your  committee,  therefore,  recommend  that  the  prayer  of  the  peti- 
tioner be  denied. 
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36th  Conqrbss,  )  SENATE.  i  Kbp.  C3om. 

Ist  Session,     \  \    No.  61. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  14,  I860.— Ordered  to  be  printed. 

Mr.  Thomson  submitted  the  following 
REPORT. 

The  ConunUtee  on  Pen&ionSy  to  whom  was  referred  the  petition  of  Chariea 
AfcCloakyy  praying  thai  the  pension  he  now  receives  may  be  tncreased, 
beg  leave  to  report: 

That  it  appears  that  the  petitioner,  in  the  month  of  March,  1846, 
enlisted  in  company  '^F,"  8th  regiment  United  States  infantry;  that 
he  was  engaged  in  the  battles  of  Palo  Alto,  Besaca  de  la  Palma,  Cerro 
Gordo,  Contreras,  Chunibusco,  and  Chapultepec,  and,  at  the  latter, 
on  the  13th  of  September,  1847,  received  ^Hwo  gun-shot  wounds;  one 
in  the  left  tibia,  and  one  in  the  left  sid^,  breaking  the  eighth  rib." 

The  petitioner  is  now  in  the  receipt  of  a  pension  of  eight  dollars 
per  month,  which  is  the  highest  rate  allowed  to  non-commissioned 
officers,  musicians,  and  privates,  for  total  disability;  and,  as  your 
committee  are  not  disposed  to  make  an  exception  in  this  case,  although 
satisfied  of  his  meritorious  services,  they  recommend  that  the  prayer 
of  the  petitioner  be  denied. 
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36iH  GoNOBESS,  )  SENATE.  (  Bbp.  Com. 

Itt  Session.     ]  {    No.  62. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruart  14, 1660. — Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 
REPORT. 

The  Committee  on  Pensiom^  to  whom  teas  referred  the  petition  of  EmUy 
L,  Slaughter  J  widow  of  Commander  A,  G,  Slaughter ,  praying  a 
penmn,  beg  leave  to  report: 

That  it  appears  that  at  the  second  session  of  the  33d  Congress,  the 
])etitioner  made  application  for  a  pension,  and  that  the  committee, 
after  having  hsrd  the  same  under  consideration,  submitted  a  report, 
which  jour  committee  beg  leave  in  part  to  adopt: 

** Commander  Slaughter  died  of  'softening  of  the  brain,'  while  on 
leave  of  absence.  It  is  alleged  that  the  disease  was  contracted  in  the 
line  of  duty,  while  cruising  off  the  coast  of  Africa.  The  only  evidence 
presented  to  sustain  this  allegation,  is  the  opinion  of  the  attending 
})hT«cian8  that  the  disease  was  the  result  of  service  in  an  enervating 
climate.  The  records  of  the  department  afford  no  evidence  as  to  the 
time  when,  or  how  the  disease  was  contracted,  and  the  surgeon  of 
Commander  Slaughter's  ship  is  now  on  duty  on  the  West  India  station. 

''If  it  can  be  shown  (which  the  committee  think  has  not  been  satis- 
iactorily  done  in  these '  papers)  that  Commander  Slaughter  died  of 
disease  contracted  in  service,  in  the  line  of  duty,  the  widow  'would 
I)e  entitled  under  the  general  laws.'  Upon  presenting  the  proper 
proofs  at  the  Pension  office,  the  claim,  so  far  as  it  accords  with  the 
l»ension  laws,  will  be  allowed  without  the  interference  of  any  special 
legislation. 

*^  The  committee  ask  to  be  discharged  from  the  further  consideration 
of  the  petition." 
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36th  CoNORfflB,  I  SENATE.  (  Rkp.  Com. 

Ist  Session.     )  i    No.  53. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  14,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 
REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Peter 
Joseph,  praying  an  increase  of  pension,  beg  leave  to  report: 

That  it  appears  from  the  official  records  that  the  petitioner,  then 
attached  to  tne  United  States  ship  Congress,  ''was  wounded  severely 
in  a  sharp  skirmish  with  the  Mexicans  on  shore,  about  four  or  five 
miles  from  Mazatlan,  during  the  night  of  the  19th  November,  184T," 
in  consequence  of  which  his  left  fore-arm  was  amputated  the  next  day. 

He  is  now  in  the  receipt  of  six  dollars  per  month,  which  is  the  highest 
rate  of  pension  allowed  to  a  seaman  for  total  disability.  He  now  asks 
that  his  stipend  be  increased  to  twenty  dollars  per  month.     * 

The  loss  of  his  arm  might  be  evidence  of  a  just  claim  upon  the  part 
of  the  petitioner,  yet  in  the  absence  of  a  change  in  the  general  law, 
this  case  cannot  be  distinguished  from  others  equally  meritorious. 

Your  committee,  therefore,   recommend  that  the  prayer  of  the 
petitioner  be  denied. 
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36th  CosGBESs,  )    •  SENATE.  J  Kep.  Com. 

let  Session.     {  I    No.  54. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

^^ 

FcBftUAKT  14,  16G0.— Ordered  to  be  printed.  »(  ^    - '     ^ 

Mr.  Bragg  submitted  the  following 
REPORT. 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  of  Mrs.  Ann 
E,  T.  Partridge,  widow  of  Captain  Alden  Partridge,  have  had  the 
same  under  consideration,  and  submit  the  following  report: 

The  petitioner  sets  forth  in  her  petition,  that  her  late  husband,  being 
an  officer  in  the  army  of  the  United  States,  was  appointed  superin- 
tendent of  the  West  Point  Military  Academy,  at  an  early  and  import- 
ant period  in  the  history  of  that  institution,  and  that  while  acting  as 
superintendent,  he  also  discharged  the  extra  duties  of  instructor  of 
military  tactics  and  artillery.  That  ,these  services  were  of  the  most 
arduous  kind,  and  that  they  were  rendered  peculiarly  so  by  the  then 
condition  of  the  country,  and  the  consequent  inadequate  provision 
made  for  the  support  of  the  institution ;  and  that,  for  the  extra 
services  performed,  her  husband  received  no  compensation. 

She  now  asks  that  such  compensation  may  be  made  to  herself  and 
only  son,  as  Congress  may  deem  to  be  due  for  her  husband's  unrequited 
labors  and  personal  sacrifices. 

It  appears  that  the  husband  of  the  petitioner  was  a  lieutenant  of 
engineers,  and  that  as  early  as  the  year  1806  he  was  ordered  to  West 
Point  to  discharge  the  duties  of  assistant  instructor  in  mathematics  ; 
that  in  1808  he  was  a})pointed  superintendent  of  the  institution,  and 
that  he  continued  to  act  as  such  until  sojue  time  in  the  year  1817, 
having,  in  the  meantime,  been  promoted  to  a  captaincy  in  his  cori)8. 

It  further  appears,  from  4  memorial  addressed  to  Congress,  but 
which  seems  never  to  have  be'fen  presented  by  Captain  Partridge,  and 
which  is  filed  with  the  petition  in  this  case,  that  he  claimed  for  extra 
services  as  assistant  and  principal  professor  of  mathematics,  assistant 
deputy  quartermaster  of  the  post,  and  for  transportation  of  baggage, 
the  sum  of  six  hundred  and  eighteen  dollars,  ($618,)  and  that  this 
claim  was  submitted  to  the  Secretary  of  War  about  the  year  1816,  who 
declined  to  allow  the  same  on  the  ground  that' there  was  no  law  under 
and  by  virtue  of  which  the  same  could  be  allowed. « 

With  the  exception  of  some  letters,  filed  also  with  the  petition, 
referring  in  general  terms  to  the  valuable  and  important  services  ren- 
dered by  Captain  Partridge  while  acting  as  superintendent,  there  is  no 

uiyiiizieu  uy  "^wJ  x_/' v^pt  i-N- 


2  ANN   E.   T.    PARTRIDGE. 

evidence  to  establish  the  faots  that  the  particular  services  for  which 
extra  compensation  is  now  claimed  were  rendered,  or  if  so  rendered, 
that  in  the  then  state  of  the  institution  they  were  extra  services,  and 
might  not  have  been  properly  required  without  extra  compensation  of 
anjr  officer  of  the  engineer  corps  occupying  the  position  which  had  been 
assigned  to  Captain  Partridge. 

The  committee,  however,  entertain  no  doubt  that  Captain  Partridge 
rendered  very  valuable  services  in  organizing  the  institution,  and  con- 
ducting it  safely  and  successftiUy  through  many  of  its  early  difficulties. 
He  took  charge  of  it  in  its  infitncy,  with  scarce  a  dozen  young  men  as 
cadets.  He  left  it  at  the  end  of  nine  years'  service  in  a  high  state  of 
prosperity,  having  brought  system  and  order  out  of  disorder,  and  lay- 
ing oroadly  and  firmly  the  foundations  upon  which  its  subsequent 
usefulness  has  been  built  up. 

The  committee,  therefore,  would  feel  justified  in  recommending  to 
the  liberality  of  Congress  the  claim  of  the  widow  and  son  of  one  who 
they  are  satisfied  rendered  very  valuable  services  to  the  coi'ntry,  and 
who,  perhaps,  was  but  poorly  and  inadequately  requited  for  them,  did 
they  not  feel  assured  that  the  granting  of  the  prayer  of  the  petitioner 
would  oi)en  wide  the  door  for  the  presentation  of  innumerable  claims 
of  a  like  character. 

They  respectfully  recommend,  therefore,  that  the  prayer  of  the  peti- 
tioner be  rejected. 
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36th  Congrbss,  )  SENATE.  C  Rep.  Com. 

l8t  Session.     \  )     No.  55. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBRUART  15,  18G0.— Order«^d  to  be  printed. 

Mr.  Davis  made  the  following 

REPORT. 

[To  accompany  Bill  S.  119.] 

The  Committee  an  Military  Affairs  and  the  Militia,  to  whom  was  referred 
Senate  hill  No.  119,  having  had  the  same  under  consideration,  report: 

ThiB  bill  is  for  the  relief  of  A.  M.  Mitchell,  late  a  colonel  of  Ohio 
volunteers  in  the  war  with  Mexico,  and  provides  for  the  payment  of 
transportation  of  himself  and  servant  from  Monterey  to  Cincinnati  and 
back  in  November,  1846,  while  suffering  from  wound  received  in  the 
storming  of  Monterey. 

It  appears  that  Colonel  Mitchell  was  severely  wounded  on  the  2l8t 
September,  1846,  and  on  the  10th  November,  1846,  Major  General 
Taylor  granted  him  a  leave  of  absence  for  sixty  days,  ''for  the 
benefit  of  his  health  impaired  by  severe  wounds  received  in  action." 
During  this  leave  Colonel  Mitchell  repaired  to  his  home  in  Cincinnati, 
where  he  remained  until  he  was  able  to  walk,  when  he  returned  to 
Monterey. 

It  does  not  appear  that  any  claim  has  heretofore  been  made  for  this 
reimbursement,  and  at  this  time  there  are  no  funds  in  the  possession 
of  the  department  applicable  to  its  payment.  The  Amount  claimed 
by  Colonel  Mitchell  is  $759. 

During  the  Mexican  war  oflBicers  of  the  army,  both  sick  and  wounded, 
were  sometimes  ordered  to  the  United  States,  and  in  such  cases  trans- 
portation was  always  furnished  or  it  was  commuted.  The  committee 
report  the  bill  back  to  the  Senate,  with  an  amendment,  and  recommend 
its  passage. 


Digitized  by 


Google 


Digitized  by 


Google 


3r.TH  Congress,  )  SENATE.  C  Ebp.  Com. 

\st  Session.     \  }    No.  56. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  16,  1860. — Ordered  to  be  printed. 

Mr.  Davis  submitted  the  following 

REPORT. 

The  Committee  on  Military  Affairs  and  the  Militia,  to  whom  was  re/erred 
the  jjetition  of  Theodore  J,  Eckerson,  having/  had  the  same  under  corir 
mhrationy  report: 

The  petitioner  prays  that  his  salary,  now  fixed  by  the  law  of  Feb- 
ruary 21,  1857,  at  $1,490  per  annum,  be  made  $2,500  a  year,  the  same 
as  that  of  the  naval  storekeeper  at  Mare  island,  in  California.  The 
I'etition  is  accompanied  by  numerous  certificates  as  to  the  inadequacy 
of  the  present  pay  of  that  officer,  and  it  is  obvious  that  $1,490  a  year 
is  not  sufficient  for  the  support  of  a  family  where  the  expense  of  living 
is  as  great  as  it  is  represented  to  be  at  Benecia,  but  there  would  be  an 
impropriety  in  increasing  the  pay  of  this  military  storekeeper  beyond 
that  of  officers  of  the  army  of  superior  rank. 

A  captain  of  ordnance  receives  about  $1,650,  and  a  lieutenant  about 
•^1.450  a  year,  and  the  increase  asked  in  this  case  would  make  the  pay 
"f  the  military  storekeeper  in  California  more  than  fifty  per  cent,  above 
that  of  a  captain,  and  nearly  a  hundred  per  cent,  above  that  of  a  lieu- 
tenant. 

The  committee  report  that  the  prayer  of  the  petitioner  be  refused. 
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3&rH  C0NORB88,  )  SENATE.  (  Rbp.  Com. 

l8t  Session.     S  t     No.  67. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBRUART  90,  I860.— Ordered  to  be  printed. 


Mr.  Grimes  made  the  following 

REPORT. 

[To  accompany  Bill  S.  182.] 

TTie  Committee  on  Pensions  to  whom  was  referred  the  petition  of  Nicholas 
Underhill,  a  soldier  of  the  war  of  1812,  having  had  the  same  under 
consideration,  beg  leave  to  report : 

That  the  petitioner  states  that  he  entered  the  service  about  the  Ist 
September,  1814,  as  a  sergeant,  in  Captain  Underbill's  company,  New 
York  militia,  for  three  months,  *and  was  discharged  about  the  1st 
December  following ;  and  that  while  in  service  and  in  the  line  of  his 
dnty,  he  received  a  wound  in  his  left  arm  by  a  pistol  ball  discharged 
by  his  lieutenant,  while  in  the  act  of  firing  in  front  of  his  company, 
which  was  then  on  drill ;  that  the  said  lieutenant's  horse  took  alarm 
and  wheeled  suddenly,  while  he  was  in  the  act  of  firing ;  whereby,  the 
ball  passed  into  petitioner's  arm. 

Application  for  pension  has  been  made  to  the  Pension  Oflice,  but  as 
the  petitioner's  name  was  not  found  upon  the  rolls,  his  claim  was 
disallowed,  although  that  ofiice  had  allowed  him  a  land  warrant  for 
one  hundred  and  sixty  acres  upon  parol  testimony. 

Daniel  Dutcher,  whose  name  is  found  on  the  rolls  of  Captain  Under- 
hill's  company,  and  who  also  has  received  a  land  warrant  for  one 
hundred  and  sixty  acres,  testifies  to,  and  corroborates  the  entire  state- 
ment of  the  petitioner. 

William  Williams,  who  states, that  he  was  in  the  same  company, 
testifies  to  the  same.  These  witnesses  and  the  petitioner  are  certified 
by  the  judge  of  Westchester  county.  New  York,  before  whom  the 
affidavits  are  made,  to  be  credible  and  entitled  to  full  credit  and  belief. 

It  is  satisfactorily  shown  that  the  officers  undej  whom  the  petitioner 
f»erve<l,  are  now  dead. 

Two  surgeons,  certified  to  be  reputable  in  their  profession,  describe 
the  wound  as  stated  in  the  declaration  of  the  petitioner,  and  that  he  is 
one  half  disabled  thereby. 

The  petitioner  testifies  that  until  he  obtained  his  land  warrant,  he 
was  not  aware  that  any  provision  was  made  for  granting  pensions  to 
the  militia  for  injuries  received.  Evidence  complete,  4th  of  April, 
1859. 

Your  committee,  upon  a  full  examination  of  the  evidence,  are  of  the 
opinion  that  the  claim  to  pension  is  meritorious  ;  and  therefore  report 
a  bill  for  his  relief.  ^  I 
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SGth  Conqbsss,  )  SENATE.  (  Bep.  Com. 

\8tSe89iM.    S  \    No.  58. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruakt  90,  I860.— Ordered  to  be  printed. 


Mr.  Gbimes  made  the  following 

REPORT. 

[To  accompany  Bill  S.  183.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  memorial  of  Cor- 
nelius Hughes,  praying  that  the  pension  he  noto  receives  may  be 
increased y  beg  leave  to  report: 

That  under  a  special  act,  approved  3d  March,  1853,  the  memorialist 
was  allowed  a  pension,  at  the  rate  of  five  dollars  and  thirty  three  and 
one  third  cents  per  month,  for  two  thirds  disability. 

He  now  prays  that  his  pension  may  be  increased  to  eight  dollars  per 
month,  on  account  of  total  disability. 

Surgeons  Kenney  and  Carson,  who  are  certified  to  be  reputable  in 
their  profession,  declare,  under  oath,  that  he  is  totally  disabled;  con- 
sequently, had  his  original  pension  been  granted  under  the  general  laws, 
he  would  have  been  allowed  an  increase  under  those  laws,  as  the 
evidence  of  his  total  disability  is  satisfactory. 

Tour  comnxittee,  therefore,  report  a  bill  for  his  relief. 
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IstSestfian.     S  I    No.  59. 


m  THE  SENATE  OF  THE  UNITED  STATES. 


Pbbrdart  90,  I860.— Ordered  to  be  printed. 


Mr.  Saulsbury  made  the  following 

REPORT. 

[To  accompany  Bill  S.  184.] 

The  Committee  on  Pensions ,  to  whom  wos  referred  the  petition  of  Rebecca 
A.  Corrdy  widow  of  Isaac  Corrd,  submitted  thefoUowing: 

That  it  appears  at  the  second  session  of  the  35th  Congress,  the  peti- 
tioner apphed  for  a  pension ;  that  the  action  of  the  committee  was 
favorahle,  and  that  they  submitted  the  accompanying  report,  which 
your  committee  beg  leave  to  adopt,  which  is  as  follows: 

^4t  appears  from  the  evidence  before  the  committee  that  the  peti- 
tioner was  married  to  the  late  Isaac  Correll  on  the  7th  day  of  July, 
1842;  that  her  husband  enlisted  at  McYeytown,  Mifflin  county,  Penn- 
sylvania, on  the  25th  day  of  February,  1847,  in  the  eleventh  regiment 
of  United  States  infantry,  and  went  with  said  regiment  to  Mexico ; 
that  while  in  the  service  he  was  taken  sick,  in  consequence  of  the 
exposure  and  hardships  of  the  campaign,  and  honorably  discharged 
for  disability  on  the  14th  of  November,  1847 ;  that  returning  home,  he 
never  recovered  his  health,  but  lingered  till  the  month  of  June,  1852, 
when  he  died  of  the  disease  contracted  in  Mexico. 

^'  The  petitioner  has  heretofore  applied  to  the  Commissioner  of  Pen- 
sions for  relief,  and  been  refused  a  pension  on  the  ground  that  her 
case  does  not  come  within  the  strict  meaning  of  the  laws.  The  objec- 
tions to  her  claim  arc  set  forth  in  a  letter  from  the  Commissioner, 
dated  January  11,  1859,  which  says: 

"  *  A  pension  has  not  been  allowed  under  the  general  laws,  because 
the  evidence  adduced  has  not  been  deemed  sufficient  to  show  that  the 
disease  of  which  the  husband  died  was  contracted  while  in  the  military 
service  and  in  the  line  of  duty.' 

**The  fact  that  the  petitioner's  husband  contracted  the  disease  of 
which  he  died  in  the  '  line  of  duty '  appears  sufficiently  proved  by  the 
testimony  of  private  Hall,  Corporal  Coulter,  and  Brevet  Captain  McCoy ; 
and  Captain  Irwin's,  commanding  company  D,  is  direct  and  positive, 
stating  his  firm  belief  that  the  disability  for  which  the  deceased  was 
discharged,  and  from  which  he  never  recovered,  resulted  from  the 
severe  duty  and  great  exposure  of  the  campaign. 

"Your  committee  are  of  opinion  that  the  case  is  within  the  equity 
and  spirit  of  the  law,  and  therefore  report  a  bill  for  the  relief  of  the 
petitioner." 

The  committee  report  the  accompanying  bill  for  her  relief. 
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l«f  Seasim.     <  I    No.  60. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


PuBOABT  90,  ItMW.— Ordered  to  be  printed. 


Mr.  Saoububt  made  the  following 

REPORT. 

[To  accompany  Bill  S.  98.] 

The  Committee  on  FenaionSy  to  whom  wcta  referred  the  bUl  for  the  rdief 
of  Mr9.  Olivia  W.  CannoUy  toidow  of  Joseph  8.  Cannon,  deceased^  late 
a  midshipman  in  the  United  States  Navy,  praying  an  extension  of 
her  pension,  heretofore  granted  by  Congress  for  the  period  of  five  years 
for  life  or  toidowhoody  beg  leave  to  report: 

That  it  appears  by  the  testimony  accompanying  the  petition,  and 
the  following  report,  made  at  the  last  Congress,  tnat  the  application 
of  the  petitioner  is  worthy  of  the  fistvorable  consideration  of  Congress ; 
and  the  committee  therefore  report  back  the  bill  for  her  relief  submitted 
in  this  case,  with  a  recommendation  that  it  do  pass. 

In  thb  Sbnatb  of  thb  United  States,  April  15,  1856. 

The  Committee  on  Pensions,  to  whom  was  referred  the  memorial  of  Mrs. 
Olivia  W.  Cannon,  widow  of  the  late  Miashipman  Joseph  S.  Cannon, 
deceased,  report: 

It  appears  by  evidence  on  file  in  the  Pension  Office,  in  connection 
with  the  papers  upon  which  the  late  Midshipman  Joseph  S.  Cannon 
was  pensioned,  that  said  Joseph  S.  Gannon  was  appointed  midshipman 
on  the  26th  February,  1814,  and  commissioned  by  President  Madison. 
Immediately  upon  receiving  his  commission,  he  was  ordered  to  report 
himself  for  duty  to  the  commandant  of  the  naval  station  at  Yergennes, 
Vermont,  on  Lake  Champlain.     He  accordingly  repaired  at  once  to  his 

E)t  and  entered  upon  active  duty.  On  the  11th  September,  1814, 
dshipman  Cannon  became  a  participant  in  that  memorable  victory 
on  Lake  Champlain,  under  Commodore  McDonough.  For  the  gallant 
conduct  he  displayed  on  that  occasion  he,  in  common  with  other  officers 
who  also  won  for  the  American  navy  imperishable  renown  in  that 
conflict,  was  voted  a  sword  by  Congress.  This  highly  flattering  testi- 
monial was  presented  by  the  Navy  Department,  in  appropriate  terms, 
as  will  be  seen  by  papers  accompanying  the  memorial  of  his  widow, 
who  appeals  for  a  pension,  by  virtue  of  her  deceased  husband's  servi- 
ces. 
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In  addition  to  the  presentation  of  a  sword  by  Congress,  the  illus- 
trious  McDonou^h,  under  date  of  January  1,  1818,  pays  the  following 
tribute  to  Midshipman  Cannon :  ^' I  take  great  pleasure  in  testifying 
that  the  conduct  of  Midshipman  Cannon,  while  under  my  command, 
and  in  action  on  Lake  Champlain,  on  the  11th  September,  1814,.  was 
that  of  the  officer,  seaman,  and  gentleman,  and  he  well  deserves  the 
praise  and  attention  of  his  government." 

In  1817,  Midshipman  Cannon  received  orders  to  report  himself  on 
board  of  the  schooner  Asp,  at  Baltimore,  Maryland,  which  vessel  was 
about  to  sail  for  an  expedition  in  surveying  the  southern  coast.  To 
this  order  he  responded  with  the  same  alacrity  displayed  by  him  on 
former  occasions,  and,  for  upwards  of  seventeen  months,  amidst  the 
most  arduous  duties  consequent  upon  a  feithful  performance  of  the 
important  task  before  himself  and  brother  officers.  Midshipman  Can- 
non continued  to  labor  with  great  assiduity  in  a  climate  to  which  his 
system  was  entirely  unaccustomed.  He  underwent  exposures  by  night 
and  by  day,  the  effect  of  which  resulted  in  a  deep-seated  pulmonary 
disease,  and  from  which,  ultimately,  he  found  an  untimely  death. 

Shortly  after  Mr.  Cannon's  return  with  the  remnant  of  his  fellow 
officers  of  the  surveying  expedition,  for  it  may  be  remarked  that  but 
two  others,  besides  himself,  survived  the  hardships  of  the  service  and 
ravages  of  the  climate  to  which  they  were  exposed,  he  applied  for  orders 
to  rendezvous  at  the  Philadelphia  naval  station,  at  which  place,  being 
near  his  home,  he  hoped  to  be  able  to  recruit  his  impaired  health,  at 
the  same  time  discharge  such  duties  as  the  nature  of  his  position  on 
shore  might  demand.  Unfortunately  his  req^uest  could  not  be  granted, 
because  there  was  no  vacancy  at  that  station  at  the  time.  Subse- 
quently he  was  ordered  to  report  himself  for  duty  on  various  occasions 
and  at  various  posts,  but  owing  to  continued  and  increouing  ill  health 
he  was  unable  to  respond  to  said  orders,  and  was  compelled,  from  time 
to  time,  to  ask  to  be  furloughed.  To  some  of  his  requests  the  depart- 
ment assented,  to  others  dissented.  Not  being  able,  therefore,  for  the 
reasons  before  stated,  to  meet  the  requirements  of  the  department,  Mr. 
Cannon  was  subjected  to  the  operations  of  what  seems  to  have  been  a 
very  stringent  and  oppressive  rule,  and  was  consequently  forced  out  of 
the  service  by  dismissal ;  thereby  deprived  of  all  pay  whatsoever,  and 
with  no  other  dependence  for  the  support  of  himself  and  household 
than  the  charities  of  the  world. 

As  evidence  to  show  that  Midshipman  Cannon  was  unable  to  enter 
upon  active  duty  after  his  return  from  the  southern  coast  survey.  Sur- 
geon Harris,  of  the  navy,  now  surgeon  general,  testifies,  under  date 
of  March,  1828,  that  "  such  is  his  (Midshipman  Cannon's)  condition, 
that  he  is  notable  to  attend  to  public  or  private  duty;"  and  under 
date  of  August  30,  1827,  Surgeon  Harris  says:  '^ Midshipman  Cannon 
has  been  seriously  ill  for  several  years  with  pulmonary  affection,  and 
I  am  of  opinion  that  he  is  entirely  incapable,  with  his  present  health, 
of  attending  to  duty  as  an  officer." 

Midshipman  Cannon  was  himself  pensioned  under  a  special  act  of 
Congress,  but  unfortunately  survived  but  a  short  time  to  enjoy  it. 

Your  committee  herewith  report  a  bill  granting  the  petitioner  five 
years'  half  pay,  and  recommend  its  passage. 
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36th  Congress,  \  SENATE.  (  Rep.  Com. 

1^  Session.     K  t    No.  61. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  20,  I860.— Ordered  to  be  printed. 

Mr.  Foot  made  the  following 

REPORT. 

[To  accompany  Bill  S.  189.] 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  of 
Franklin  Peale,  having  had  the  same  under  consideration,  adopt  the 
report  of  this  committee  made  the  23d  of  May,  1856,  and  reconinicnd 
the  passage  of  the  accompanying  bill. 


In  thb  Senate,  May  23,  1856. 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  of 
Franklin  Peale,  report: 

From  1833  to  1854  the  memorialist  was  employed  in  the  United 
States  Mint,  at  Philadelphia,  occupying  successively  the  positions  of 
assistant  assayer,  melter  and  refiner,  and  chief  coiner — ^all  places  of 
high  trust  and  responsibility,  and  which  appear  to  have  been  filled  by 
Mr.  Peale  with  great  credit  to  himself  and  advantage  to  the  govern- 
ment. During  this  period,  as  clearly  appears  from  the  papers  in  the 
case,  Mr.  Peale  invented  and  brought  into  practical  use  many  valuable 
improvements  in  the  machinery  and  processes  applicable  to  the  refining 
and  coining  the  precious  metals. 

The  following  are  amongst  the  improvements  introduced  by  Mr. 
Peale,  for  which  compensation  is  claimed,  viz: 

First.  The  use  of  common  salt  in  reducing  silver  from  its  solution 
in  nitric  acid. 

John  J.  Morrell,  foreman  of  the  refinery,  certifies  that  when  Mr. 
Peale  became  melter  and  refiner,  in  1836,  in  consequence  of  the  neces- 
sity of  precipitating  silver  by  copper,  the  only  process  then  in  use,  it 
was  unhealthy  and  deleterious — so  much  so  as  to  make  it  impossible 
to  remain  in  the  room  and  breathe  the  fumes  without  the  risk  of  life. 
Soon  after  Mr.  Peale  came  into  the  office  he  introduced  improvements 
in  the  processes  of  refining,  particularly  the  precipitation  oy  salt  and 
the  recovery  of  fine  silver  by  zinc  aad  sulphuric  acid,  by  which  means 
the  troubles  above  mentioned  were  entirely  overcome  and  much  greater 
facility  given  to  the  operation,  both  in  regard  to  the  economy  and 
rapidity ;  which  process  still  continues  to  be  employed. 
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2  FRANKLIN   PEALE. 

Prof.  Booth,  the  preseut  melter  and  refiner,  says:  "The  improve- 
ment which  you  (Mr.  Peale)  justly  claim,  of  precipitating  the  chloride 
by  common  salt,  instead  of  by  muriatic  acid,  which  the  chemist  em- 
ploys on  a  small  scale,  was  a  positive  advance  in  the  whole  process,  in 
economy  of  material  and  apparatus,  and  in  convenience  of  execution. 
By  means  of  this  improvement,  I  was  enabled  to  employ  wooden  ves- 
sels, instead  of  the  more  costly  stoneware  and  porcelain,  when  the 
subsequent  influx  of  California  gold  assimilated  our  operations  to  those 
of  an  ordinary  manufacturing  establishment,  and  demanded  precisely 
such  an  improvement.  By  means  of  this  improvement,  I  have  recov- 
ered a  ton  of  silver  in  a  single  day,  aft^r  its  emplovment  in  refining 

Second,  Invefitt07i  and  construction  of  machinery, — Devising  and 
directing  the  construction  of  a  jiower-press  for  coinage,  and  the  appli- 
cation to  it  of  steam  power ;  the  invention  and  construction  of  a  mill- 
ing machine,  moved  oy  steam  power,  which  is  now  in  use  at  all  the 
mints;  the  invention  of  a  laying  and  piling  box,  4&c. 

On  this  head,  Mr.  Bale,  late  treasurer  of  the  mint,  says:  **An 
official  service  of  several  years,  as  treasurer  of  the  mint,  afforded  me 
frequent  opportunities  to  admire  the  perfection  of  the  apparatus  and 
machinery  of  that  iestablishment.  My  own  observations,  and  the  con- 
current testimony  of  my  associates,  left  no  doubt  on  my  mind,  that 
to  [Mr.  PealeJ  the  country  is  mainly  indebted  for  the  perfection  thus 
realized.  I  then  learned,  and  firmly  believe,  that  it  was  fhis]  in- 
ventive skill  that  planned  and  supervised  the  execution  oi  nearly 
every  part  of  the  machinery  which  adorns  the  mint,  among  which  \ 
may  refer,  as  examples,  to  the  steam  coining  presses,  the  milling 
machine,  the  rolling  mills,  the  piling  board,  and  the  small  and  large 
engines." 

Mr.  Eckert  says :  "As  director  of  the  mint  I  had  ample  opportunity 
of  becoming  familiar  with  his  (Mr.  Peale's)  extraordinary  inventive 
genius,  and  the  facility  with  which  he  overcame  and  surmounted  all 
the  mechanical  difficulties  as  they  would  present  themselves,  in  the 
practical  application  of  his  inventions  and  improvements.  In  the  sub- 
stitution of  steam,  instead  of  hand-power  to  the  coining  presses  alone, 
he  has  saved  thousands  upon  thousands  to  the  government,  and  it  is 
but  just  that  he  should  receive  some  compensation,  especially  as  he  has 
never  availed  himself  of  the  patent  laws." 

Judge  Kane,  chairman  of  the  assay  board  of  the  mint,  says:  *'I 
have  no  hesitation  in  saying  that  Mr.  Peale's  imjprovements  in  the 
machinery  alone,  not  to  speak  of  the  processes  which  he  introduced, 
have  saved  the  government  hundreds  of  thousands  of  dollars." 

George  Eckfeltd,  foreman  of  the  machine  shop  of  the  mint,  states 
that  Mr.  Peale,  while  he  held  the  office  of  melter  and  refiner,  drew  the 

fdans  and  directed  the  construction  of  the  first  press  used  in  the  mint 
or  coinage  by  steam;  for  the  engine  employed  m  pronelling  the  coin- 
ing and  milling  machines ;  for  the  steam  milling  macnine,  and  laying 
and  piling  boxes — all  original  inventions ;  and  that  he  furnished  designs 
and  drawings,  and  directed  the  construction  of  the  machinery  for  the 
branch  mints  generally;  and,  finally,  that  most  of  the  improvements 
referred  to  are  entitled  to  the  merit  of  original  inventions. 
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From  tliese  and  other  statements  before  the  committee,  it  is  clearly 
apparent  that  the  mechanical  skill  and  genius  of  Mr.  Peale  contrib- 
uted largely  to  the  state  of  perfection  to  which  the  mechanical  opera- 
tions of  the  United  States  Mint  has  attained.  When  he  entered  the 
mint,  in  1833,  its  capacity  for  coining  was  about  |3, 000,000  per  annum, 
and  when  he  left  it,  in  1854,  its  capacity  was  equal  to  $60,000,000  per 
annum.  It  was,  evidently,  no  part  of  Mr.  Peale's  duty,  as  melter 
and  refiner,  to  make  the  drawings  and  superintend  the  construction  of 
the  engines  and  machinery  of  the  mint  and  its  branches,  and  much 
less  was  it  any  part  of  that  duty  to  give  the  government  the  great  ben- 
efit of  his  rare  inventive  genius,  by  the  application  of  which  the  mint 
of  the  United  States  has  attained  the  reputation  of  being  the  best 
appointed  mint  in  the  world. 

It  is  believed  to  be  shown  that  many  of  the  improvements  intro- 
duced into  the  machinery  of  the  mint  were  original  inventions  of  Mr. 
Peale,  and  as  such  subject  to  be  patented  as  his  private  property.  But 
as  these  inventions  were  mainly  useful  in  mint  operations,  nis  sense  of 
honor  did  not  permit  him  to  appropriate  to  his  exclusive  private  emol- 
ument the  improvements  required  for  the  efficient  operations  of  the 
mint,  of  which  he  Was  an  officer,  and  with  the  honor  and  reputation 
of  which  he  felt  himself  identified. 

But  as  he  has  now  retired  from  office,  and  is  in  need  of  the  fruits  of 
his  labors,  now  enjoyed  by  the  United  States,  for  the  support  of  his 
declining  years,  the  committee  are  of  opinion  that  it  would  not  become 
a  liberal  and  enlightened  government  to  withhold  a  just  and  reasona- 
ble compensation  for  such  long-continued,  valuable,  and  meritorious 
services. 

Mr.  Peale  submits  the  following  estimate  of  the  value  of  his  inven- 
tions and  services,  for  which  no  compensation  has  been  received,  viz : 

For  improvements  and  inventions  in  refining |5,000 

Apparatus  in  saving  and  concentrating  sweep 5,000 

Coining  presses,  mint  machinery,  &c 15,000 

{Services,  not  official,  in  making  mint  machinery  and  appa- 
ratus for  branch  mints 2,600 

IT^e  of  the  above  processes  and  machines  at  the  branches  and 

offices 2,500 

Total 30,000 


In  submitting  this  estimate,  Mr.  Peale  says :  ^^  This  estimate  is  made 
imder  the  acknowledged  conviction  that  it  is  entirely  optional  with  the 
government  to  withhold  any  recompense,  and  that  no  claim  could  be 
established  by  law.  Nevertheless,  it  is  confidently  affirmed  that  if  I 
had,  according  to  present  usage,  protected  myself  by  securing  the  ben- 
efit the  laws  of  the  United  States  would  have  conferred,  I  should  have 
demanded  from  four  to  ten  times  the  amount,  according  to  the  cir- 
cumstances and  the  exigencies  of  the  particular  case  and  time.'' 

The  memorial  and  accompanying  '' memorandum"  of  Mr.  Peale, 
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which  are  believed  to  present  a  fair  and  truthful  statement  of  the 
grounds  of  the  claim^  are  hereto  annexed. 

Believing  that  the  services  of  the  memorialist,  beyond  the  proper 
sphere  of  his  official  duties,  have  been  of  essential  and  paramount  value 
to  the  United  States,  the  committee  think  that  he  is  equitably  entitled 
to  some  remuneration.  But  in  view  of  the  fact  that  the  improvements 
were  carried  out  and  perfected  at  the  expense  of  the  government,  they 
are  not  prepared  to  recommend  the  allowance  of  the  full  amount  of 
their  value,  as  estimated  by  the  claimant  and  other  officers  of  the  mint. 
They  have,  therefore,  come  to  the  conclusion  to  report  a  bill,  allowing 
the  sum  of  $10,000  as  a  full  compensation  to  the  memorialist  for  aU 
his  inventions  and  extra  official  services  in  connection  with  the  United 
States  Mint  and  it«  branches. 


To  tJie  Senate  and  Hovse  of  Bepresentatives  of  the  United  States  in 

Congress  assembled: 

The  memorial  of  the  undersigned,  Franklin  Peale,  of  the  city  of 
Philadelphia,  respectfully  showeth: 

That  from  the  year  1833  to  the  close  of  1854  he  was  engaged  in  the 
service  of  the  United  States,  in  the  various  capacities  of  assistant  as- 
sayer,  melter  and  refiner,  and  chief  coiner  of  tne  mint. 

That  during  the  time  of  such  official  relation  to  the  Government  he 
was  the  author  of  many  original  inventions  and  improvements  in  the 
machinery  and  processes  applicable  to  the  refininff  and  coining  of  the 
precious  metals,  for  a  detailed  statement  whereof  he  refers  to  the  mem- 
orandum hereunto  annexed,  which  he  asks  to  have  received  as  a  part 
of  this  memorial. 

That  these  inventions  and  improvements  were  of  such  novelty  and 
utility  that  he  could  have  protected  himself  in  the  ownership  thereof 
under  the  patent  laws,  but,  in  view  of  his  official  relations,  he  declined 
to  do  so,  and  consented  to  the  gratuitous  use  thereof  in  the  mint  and 
branch  mints  of  the  United  States.  And  although  a  change  in  his 
official  relations  has  since  taken  place,  which  obviates  the  objections 
which  might  otherwise  have  been  taken  to  his  availing  himself  of  his 
rights  of  patent,  yet  the  lapse  of  time  and  the  public  use  of  his  inven- 
tions and  improvements  have,  as  he  is  advised,  debarred  him  from 
adopting  that  course. 

Your  memorialist  avers  that  these  inventions  and  improvements, 
and  other  extra  official  services  performed  by  him,  were  of  great  pe- 
cuniary value  to  the  Government,  both  directly  and  indirectly ;  that 
he  has  never  received  any  compensation  therefor,  and  that  such  com- 
pensation is  justly  due. 

Wherefore  your  memorialist  respectfully  prays  that  an  appropria- 
tion be  made  by  your  honorable  body,  in  such  sum  as  you  may  deem 
adequate  for  his  remuneration,  for  the  services  thus  gratuitously  ren- 
dered to  the  government ;  such  remuneration  to  be  accepted  by  him  in 
full  for  all  further  claims  against  the  government  or  the  public  by 
reason  of  the  inventions,  improvements,  or  services  in  question. 

And  your  memoralist  will  ever  pray,  &c., 

FBANl^LmyEEAi^e 


FBANKLIN  PEALB. 


Memorandufti  of  the  services  of  Franklin  Pecde,  late  chief  coiner  of  the 
nUn^  of  the  United  States ^  which  he  deems  extra  official ,  (^  which  the 
government  has  hitherto  and  now  enjoys  the  benefit^  and  for  which  he 
has  received  no  compensation. 

Mr.  Peale  was  employed  on  a  special  mission  to  Europe  '*  connected 
with  the  affairs  of  the  mint,"  with  the  title  of  assistant  assay er.  His 
instructions  were  dated  May,  1833.  He  returned  from  his  mission  in 
1835,  and  reported  in  full  in  writing,  accompanied  by  drawings,  on 
all  the  numerous  and  important  matters  that  were  deputed  to  him, 
and  much  more,  and  subsequently  aided  in  introducing  into  practice 
all  and  every  art  and  process  deemed  of  value  in  the  various  depart- 
ments of  the  mint.  For  these  services  no  further  compensation  was 
ever  or  is  now  asked  or  expected.  But  other  services,  not  connected 
with  the  foregoing,  extra  official  in  character,  and  for  which  he  has 
received  no  compensation,  were  subsequently  rendered  by  him,  and 
will  be  as  briefly  as  possible  stated,  as  follows: 

Whilst  melter  and  refiner  of  the  mint  he  introduced  the  new  and 
most  important  process,  still  practiced  in  the  mint  and  its  branches, 
&c.,  of  reducing  silver  from  its  solution  in  nitric  acid  by  precipitation 
with  chloride  of  sodium  and  its  recovery  by  zinc  and  sulphuric  acid. 

The  general  principles  of  this  process  were  communicated  to  him 
and  practiced  in  the  refinery  of  P.  N.  Johnson,  of  London,  but  the 
Twe  of  salt  was  proposed  by  Mr.  Peale,  and  employed  with  great 
advantage  in  economy  and  otherwise  over  muriatic  acid,  which  had 
been  previously  employed. 

This  process  was  entirely  unknown  and  not  included  in  the  instruc- 
tions above  referred  to.  It  was  the  acquisition  of  private  and  unoffi- 
cial friendly  relations,  and  partly  original  with  Mr.  Peale.  It  pos- 
sessed the  advantages  of  freedom  from  noxious  vapors,  and  the  return 
of  pure  silver,  so  usefiil  in  mint  operations,  over  tne  famed  sulphuric- 
acid  process,  for  a  knowledge  of  which  a  fee  of  50,000  francs  was  asked 
by  the  principal  refiner  of  Paris,  and  for  which  an  appropriation  of 
10,000  trancs  was  subsequently  made  and  transmitted  to  Mr.  Peale, 
but  not  used,  and  therefore  saved  to  the  government. 

A  full  description,  with  illustrative  drawings  of  the  sulphuric  acid 
process,  are  embodied  in  the  report  of  Mr.  Peale. 

The  zinc  process,  so  comparatively  valued,  and  put  in  practice  by 
Mr.  Peale  in  1835-36,  continues  still  in  use  in  the  various  refineries 
of  the  mint  and  its  branches,  cfec,  an  undoubted  proof  of  its  applica- 
bility and  value.  • 

Whilst  melter  and  refiner,  Mr.  Peale  divised  and  directed  the  con- 
struction of  a  power-press  for  coinage,  and  applied  steam  to  its  propul- 
sion by  means  of  an  engine  constructed  by  him,  which  engine  remains 
to  this  day  a  model  of  perfection  of  workmanship  and  efficiency. 

The  press  referred  to  has  been  improved  and  perfected  during  the 
long  series  of  years  that  have  since  elapsed,  until  its  efficiency  is  such 
«w  to  place  the  presses  of  the  mints  of  the  United  States  far  above  those 
of  the  most  advanced  governments  of  the  world,  and  they  are  now  in 
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6  FRANKLIN   PEALE. 

use  in  all  the  establishments  of  the  Union,  and  in  other  or  others  in 
South  America. 

Patents  for  the  various  improvements  in  the  operative  parts  and 
general  design  would  have  secured  to  the  inventor  the  benefit  of  his 
labors  ;  no  such  protection  has  ever  been  sought,  and  the  parent  mint, 
as  well  as  all  others,  have  the  sole  benefit. 

It  may  not  be  improper  at  this  point  to  state  that  the  buildings, 
machinery,  and  apparatus  of  the  branch  mints  at  New  Orleans, 
Charlotte,  and  Dahlonega,  have  been  constructed  and  put  in  operation, 
in  a  great  measure,  under  the  advice  or  direction  of  Mr.  Peale,  although 
not  embraced  in  any  of  the  duties  prescribed  by  law  as  appertaining 
to  the  chief  coiner. 

Whilst  melter  and  refiner,  Mr.  Peale  invented  a  milling  machine, 
moved  by  steam-power,  in  place  of  the  very  imperfect  and  inefficient 
hand  machines,  the  only  ones  previously  known  in  the  mint ;  which 
machines  he  improved  and  perfected,  until  their  efficiency  is  now 
such  as  to  remove  all  impediment  to  the  most  rapid  execution  of  this 
previously  tedious  process — ^an  idea  of  which  may  be  given  by  the 
statement  that  eight  hundred  pieces  of  the  smaller  denomination  of 
coins,  per  minute,  do  not  by  any  means  limit  the  capability  of  one 
machine. 

For  the  purpose  of  meeting  the  necessity  of  rapid  supply  to  the 
above  mentioned  machines,  and  for  other  purposes  very  important  in 
the  manipulation  of  coin  during  its  preparation,  Mr.  Peale  invented 
the  laying  or  piling  box,  a  machine  by  means  of  which,  in  almost 
momentary  time,  planchets  and  coins  may  be  laid  in  roleaux  or  piles, 
aflFording  great  facility  for  the  above  purposes,  and  producing  in  its 
use  an  effect  more  like  that  of  magic  than  an  ordinary  one  of  simple 
agitation. 

The  Commissioner  of  Patents,  soon  after  its  invention,  on  witness- 
ing the  operation  of  this  machine,  urged  the  inventor  to  patent  it  both 
in  this  country  and  Europe ;  but,  in  accordance  with  the  principles 
which  have  always  governed  his  action  whilst  in  office,  he  refrained 
from  so  doing,  has  never  received  any  pecuniary  benefit  from  his  inven- 
tions, and  has  in  consequence  lost  the  protection  that  the  law  of  patents 
would  have  insured  to  him. 

At  a  very  early  period  Mr.  Peale  became  aware  of  the  imperfect 
adaptation  of  the  annealing  furnaces  of  the  mint,  and  from  his  knowl- 
edge of  the  forms  of  those  used  in  the  principal  mints  of  Europe, 
and  unsatisfactory  trials  of  the  best,  he  was  induced  to  invent  and 
successful,  and  are  now  in  use  in  the  various  establishments  of  the 
erect  others  of  entirely  original  forms,  which  have  proved  eminently 
government. 

The  counting  board,  in  its  primitive  form,  was  patented  by  the 
administrator  of  the  late  R.  Tyler,  of  the  New  Orleans  branch,  and 
the  right  purchased  for  use  by  the  mint.  The  above  named  coiner 
was  familiar  with  the  original  counting  machine  of  Mr.  Peale,  a  model 
of  which  is  now,  or  was  lately,  preserved  in  the  mint,  made  many  years 
previously,  which  embraces  the  general  principles  of  the  machine. 

The  counting  board  was  subsequently  and  to  a  very  marked  extent 
improved  by  Mr.  Peale,  and  all  the  fixtures  in  connection  with  it  are 
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i>riginal  with  him.  The  facility  and  certainty  with  which  it  operates 
have  been  of  incalculable  value  to  the  mint.  It  is  only  necessary  to 
refer  to  that  period  when  the  passage  of  the  ^'silver  bill"  caused  a 
coinage  of  the  smaller  denominations  of  silver  money,  entirely  unpre- 
cedented in  mint  affairs,  the  whole  coinage  amounting  in  1853  to 
sixty-nine  and  three  fourths  millions  of  pieces.  Nearly  the  whole 
labor  of  counting  this  enormous  number  was  performed  by  two  or  three 
females  and  one  man ;  without  the  intervention  of  the  counting  table, 
it  would  have  required  the  labor  of  thirty-five  or  forty  experienced 
coanters  to  have  miet  the  exigencies  of  the  service ;  in  one  day  of  twenty- 
two,  out  of  twenty-four  consecutive  hours,  eight  hundred  and  four- 
teen thousand  pieces  were  coined  and  counted,  giving  a  striking 
illustration  of  the  truth  of  the  above  statement. 

Without  the  aid  of  the  fixtures  under  notice,  the  enormous  labor  of 
the  period  referred  to  could  not  have  been  performed  without  a  cor- 
respondently  increased  manual  force,  thereby  increasing  the  expense 
and  liability  to  error,  and  augmenting  in  an  equal  ratio  the  liaoility 
to  another  and  greater  evil,  too  obvious  to  need  remark. 

The  balances  for  weighing  the  precious  metals  and  other  mint 
operations  have  received  the  devoted  attention  of  Mr.  Peale  from 
the  period  of  his  first  connection  with  the  mint ;  those  of  the  best 
construction  then  known  were  unsatisfactory,  and  it  was  after  years  of 
laborious  experience  and  careAil  study,  that  he  was  enabled  to  perfect 
them  so  as  to  give  uniform  and  certain,  as  well  as  delicate  results  to 
the  weighings,  upon  the  integrity  of  which  all  the  value  of  mint  oper- 
ations depends,  both  as  it  regards  its  interior  relations  and  those  to  the 
community  at  large.  His  efforts  in  this  department  have  proved  that 
the  operations  on  neavy  masses  in  weight,  and  of  course  in  value,  can, 
and  have  been  made  more  accurately  than  when  divided  into  smaller 
amounts — a  fact  that  cannot  be  overestimated  when  such  enormous 
values  are  under  manipulation ;  they  amounted  in  the  coining  depart- 
ment alone,  in  one  year,  to  ninety-four  millions  of  dollars,  in  gold 
only ;  in  the  weighing  of  which,  economy  of  labor  was  all  important, 
but  to  which  may  be  added  increased  security  from  error. 

The  balances  of  the  mint  thus  perfected  were  not  only  entirely 
satisfactory  in  use,  but  have  served  as  models  of  construction ; 
although  original  in  design,  and  peculiar  in  detail,  their  use  has 
been  freely  given  to  the  mint  and  the  public,  a  full  description 
having  been  published  by  Mr.  Peale  in  the  July  number  of  the 
Journal  of  the  Franklin  Institute  of  the  State  of  Pennsylvania  for  the 
year  1847. 

The  exigency  caused  by  the  influx  of  gold  from  California  was  requied 
to  be  met;  for  this  purpose  Mr.  Peale  designed  and  executed,  under 
his  superintendance,  a  steam  engine  and  rolling  mill  of  peculiar  con- 
struction, adapted  to  their  specific  objects.  The  rolling  mill  being 
new  in  design,  dispensing  entirely  with  the  expensive  gearing  usually 
connected  with  them,  and  iurnished  with  wheel  work  and  dial  plates 
for  the  regulation  of  the  slips  of  rolled  metal,  giving  greatly  increased 
facility,  as  well  as  accuracy  to  this  important  operation. 

The  engine  {possesses  novelties  of  form  specially  adapted  to  the  object 
of  its  construction,  and  has  been  furnished  with  a  "throttle-valve"  of 
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original  form,  devised  by  Mr.  Peale  to  control  its  speed  during  the 
irregularities  inherent  in  the  rolling  operations;  a  desideratum  that 
was  never  before  accomplished,  although  the  best  mechanicians  have 
long  made  it  their  study,  and  numerous  patents  have  been  granted  by 
the  office  for  arrangements  whose  objects  are  those  above  stated. 

For  the  purpose  of  reducing  to  its  minimum  the  inevitable  ^^  wast- 
age" attendant  on  the  working  of  the  precious  metals,  Mr.  Peale 
invented  an  apparatus  for  filtering  and  recovering  the  minute  particles 
usually  lost  by  floating  away  with  the  water  and  other  media  employed 
in  the  washing,  cleaning,  and  whitening  of  the  coin  during  prepara- 
tion, and  for  the  purpose  of  concentrating  and  recovering  the  precious 
metals  from  the  ^'  sweep*'  of  the  establishment. 

No  exact  value  estimate  can  be  made  of  this  apparatus.  It  is  suffi- 
cient to  state,  as  a  striking  and  significant  fact,  that  a  trial  of  it,  in  an 
incomplete  state,  in  December,  1851,  gave  a  saving  of  $271  62  worth 
of  metal,  during  a  period  of  ten  months,  from  the  washing  of  the 
hands  of  the  female  ^* adjusters'*  of  coin. 

The  operations  of  the  year  1852  amounted  to  $91,297,460  in  the 
chief  coiner's  department,  the  legal  limit  of  ^^ wastage'*  on  which  was 
$136,946  19,  the  actual  wastage  only  $7,246  14.  This  extremely 
small  ratio  of  loss  may  very  justly,  in  a  great  measure,  be  attributed 
to  the  use  of  the  apparatus  referred  to,  and  is  cited  in  evidence  of  its 
value  to  the  institution. 

FRANKLIN  PEALE. 
City  op  Philadblphu,  ss: 

Sworn  and  subscribed,  before  me,  April  22,  1856. 

JOHN  THOMPSON,  Aldei-man. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  90,  I860.— Ordered  to  be  printed. 


Mr.  Simmons  made  the  following 

REPORT. 

.  [To  accompany  Bill  S.  191.] 

The  CammiUee  on  Claims,  to  whom  was  re/erred  the  petition  of  George 
M,  Weston y  commissioner  of  the  State  of  Maine,  report: 

That  the  several  claimants  therein  represented  show  title  to  thirty^ 
two  thousand  and  forty  acres  of  land,  comprehended  in  the  township 
of  Plymouth,  in  said  State  of  Maine,  and  in  a  separate  grant  of  ten 
thousand  acres  of  land  known  as  the  Eaton  grant  in  said  State. 

Of  these  two  tracts  of  land  eiffht  thousand  four  hundred  and 
thirty  acres  were  taken  possession  oi  and  occupied  by  settlers  during 
the  time  the  jurisdiction  of  the  United  States  was  suspended  by 
arrangement  with  Great  Britain,  in  what  is  known  as  the  disputed 
territory  in  said  State,  and  the  bill  accompanying  this  report  provides 
for  the  payment  for  this  quantity  of  land  to  the  parties  who  had 
title  thereto  according  to  their  respective  shares  therein,  at  the  rate  of 
two  dollars  per  acre  for  the  land,  and  two  dollars  per  acre  for  the 
timber  whicn  had  been  taken  therefrom  prior  to  the  settlement  of 
boundary  by  the  treaty  of  the  9th  of  August,  1842.  Said  bill  fiirther 
provides  for  the  payment  to  said  parties  in  like  manner  for  the  timber 
taken  from  the  balance  of  said  land,  being  twenty-three  thousand  six 
hundred  and  ten  acres,  at  one  dollar  per  acre  for  said  timber^  the  same 
having  been  taken  therefrom  during  the  suspension  of  the  jurisdiction 
of  the  United  States  and  of  the  State  of  Maine. 

For  a  full  description  of  the  title  to  said  land,  and  the  proofs  of  the 
value  of  the  same^  and  of  the  timber  taken  therefrom,  reference  is  had 
to  two  reports  of  this  committee,  the  one  made  at  the  third  session  of 
the  thirty-fourth  Congress,  (Senate  No.  323,)  the  other  at  the  first 
session  thirty-fifth  Congress,  (Senate  report  No.  168.) 
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36th  Congress,  )  SENATE.  K  Rkp.  Com. 

l8t  Session,      l  i    No.  63. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Februabt  20,  I860.— Ordered  to  be  printed. 

Mr.  PuoH  submitted  the  following 

REPORT. 

The  Committee  on  Public  Lands,  to  whoni  was  referred  the  petition  of 
Benjamin  Ward,  of  the  State  of  Maine,  in  favor  of  granting  bounty 
land  to  the  privaieersmen  of  the  United  States,  imprisoned  at  Dart- 
moor, during  the  war  of  1812  with  Great  Britain,  has  considered  the 
same,  and  ask  leave  now  to  report: 

That  concurring  entirely  with  the  opinion  exprebsed  by  the  Commis- 
sioner of  Pensions,  in  his  letter  of  February  2, 1860,  herewith  submitted, 
and  referring  to  the  report  on  the  petition  of  Allen  Gaylord  and  other 
citizens  of  Ohio,  for  bounty  lands,  at  this  session,  it  only  remains  for 
the  committee  to  recommend  that  the  prayer  of  the  petitioner  be  not 
granted. 


Pension  Office,  February  2,  1860. 

Snt:  I  have  the  honor  to  return  herewith  the  petition  of  Benjamin 
Ward,  of  Maine,  prajring,  in  behalf  of  **  himself  and  the  survivors  of 
the  American  prisoners,  who  were  imprisoned  in  Dartmoor  prison 
during  the  war  of  1812,  such  aid  by  an  allowance  of  pension  and  land," 
as  Congress  may  think  proper  to  bestow,  and  to  submit  the  following 
brief  statement  in  reference  thereto. 

What  number  of  prisoners  were  at  Dartmoor  during  the  war  of  1812, 
or  what  classes  of  persons  they  composed,  I  have  no  means  at  hand  of 
determining  with  accuracy.  The  number  is,  however,  believed  to  have 
Wn  not  less  than  six  thousand,  and  that  they  were  mainly  privateers- 
men  and  merchantmen. 

For  such,  if  any,  as  were  of  the  United  States  navy,  land  is  pro- 
vided by  existing  laws,  and  pensions  also  if  they  were  disabled,  rri- 
vateersmen  were  also  granted  pensions  for  disability  incurred  in  an 
engagement  with  the  enemy,  until  the  privateer  pension  fund  became 
exhausted,  and  such  as  are  now  on  the  rolls  are  paid  by  the  United 
States,  but  no  new  pensions  of  this  class  are  now  allowed.  For  *.*  those 
I^rsons"  (of  whatever  description)  **who  were  wounded  at  Dartmoor  . 
prison,  in  England,  in  the  month  of  April,  1815,"  and  ^'Khe  widows 
and  children  of  such  as  were  killed  or  who  died  in  conse(juence  oCt 
wounds  received  there,"  pensions  were  provided  by  the  act  ol  April  2,8 


2  BENJAMIN  WARD. 

1816,  (Stat.  6,  p.  160;)  but  no  other  provision,  in  the  form  of  pension, 
and  none  in  the  nature  of  land,  has  yet  been  provided  for. 

Congress  has  heretofore  refused  otherwise  to  extend  the  benefits  of 
the  pension  and  bounty-land  laws  to  privateersmen,  and  has  never 
before,  so  far  as  I  know,  been  asked  to  extend  them  to  merchantmen. 
Were  it  to  do  so,  the  number  of  beneficiaries  would  be  almost  beyond 
limit.  The  mere  fact  of  imprison'nient  at  Dartmoor  is,  in  my  judgment, 
no  more  just  ground  of  claim  to  pension  or  bounty-land  than  the  im- 
prisonment frequently  suffered  elsewhere  by  our  gallant  soldiers  and 
seamen. 

It  may  be  proper  to  say  tliat  in  computing  the  length  of  service  for 
land  or  pension,  the  time  spent  as  prisoners  of  war  has  always  been 
taken  into  the  account. 

I  am,  sir,  with  great  respect,  your  obedient  servant, 

GEORGE  C.  WHITING, 

Commimon/er. 

Hon.  George  E.  Pugh, 

Senate  of  the  United  States. 


Digitized  by 


Google 


36th  Congress,  )  SENATE.  (  Rep.  Com. 

1st  Session.     S  I     No.  64. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruart  QOf  16G0.— Ordered  to  be  printed. 

Mr.  PuGH  submitted  the  following 

REPORT. 

The  Committee  on  Putlic  Lands  j  to  whom  was  re/erred  the  petition  of 
Edward  D.  Tippett,  for  bounty  lands,  has  examined  the  same,  and 
ask  leave  now  to  report : 

That  it  sufficiently  appears,  from  the  statements  of  the  petitioner, 
expartCy  that  he  served  the  United  States  less  than  fourteen  days  in  a 
military  capacity  ;  and  if  it  be  true,  as  he  alleges,  that  he  was  engaged 
in  the  battle  of  Bladensburg,  he  has  only  to  prove  the  fact  by  compe- 
tent testimony,  and  receive  a  warrant  for  one  hundred  and  sixty  acres 
of  bounty  land  under  the  existing  laws. 

The  committee  asks  to  be  discharged  .from  the  further  consideration 
of  the  petition. 
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36th  CoNGBffis,  I  SENATE.  {  Rkp.  Com. 

1st  Seaaion.      S  X    No.  65. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Februart  20,  1860. — Ordered  to  be  printed. 


Mr.  PuoH  submitted  the  following 

REPORT. 

The  Committee  on  Public  Lands,  to  whofn  was  re/eired  the  petition  of 
Abraham  Edwards,  la^fe  Registei^  of  the  Land  Office  at  Kalamazoo, 
Michigan^  has  fully  coimdered  the  same,  and  now  reports: 

By  a  Bpecial  act,  approved  March  2,  1849,  Congress  directed  the 
oflSoers  of  the  treasury  to  audit  and  settle  the  accounts  of  the  petitioner 
''upon  principles  of  equity  and  justice,"  and  appropriated  whatever 
sum  of  money  might  be  found  due  him  from  the  United  States  upon 
such  settlement.     (Statutes  at  large,  vol.  9,  page  '769.) 

This  act  was  passed  in  response  to  a  petition  of  Mr.  Edwards  alledg- 
ing  that  in  consequence  of  the  extraordinary  number  of  purchases  and 
entries  at  the  Kalamazoo  office,  during  the  years  1835, 1836,  and  1837, 
he  was  compelled  to  employ  three  more  clerks  than  would  otherwise 
have  been  requisite ;  and  that  he  paid  them  $3,616  66  for  their  services. 

After  the  act  of  March  2,  1849,  Mr.  Edwards  presented  an  account 
for  $5,302  36,  paid  to  clerks  in  his  office  during  the  years  1835,  1836, 
*  1837j  and  1838,  which  was  allowed  in  full  by  the  Commissioner  of  the 
General  Land  Office ;  but,  upon  revision  by  the  First  Comptroller  of 
the  Treasurer,  (as  that  act  required,)  watf  reduced  to  $3,995  77,  and 
promptly  paid.  The  comptroller  thus  allowed  $379  11  more  than  was 
claimed  by  the  original  petition;  and,  in  doing  so,  allowed  Mr. 
Edwards  for  the  services  often  clerks,  at  one  time  or  another,  between 
the  first  of  January,  1835,  and  the  first  of  July,  1837,  a  period  of  two 
years  and  six  months. 

The  claims  rejected  by  the  comptroller  are  for  the  services  of  two  of 
these  clerks  after  the  30th  of  June,  1837,  namely: 

8.  York  Atlee,  from  June  30,  1837,  to  April  4,  1839 $1,056  59 

A.  H.  Edwards,  from  June  30, 1837,  to  December  31, 1837,       250  00 
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On  the  24th  of  July,  1849,  Mr.  Edwards  presented  another  account 
to  the  General  Land  Office;  again  charging  the  claims  ($1,306  59) 
rejected  by  the  comptroller,  and  an  additional  sum  of  $360,  paid  to 
Abraham  Edwards,  junior,  as  clerk,  from  the  first  of  January,  1835, 
until  the  first  of  October,  in  the  same  year ;  which  last  mentioned  claim 
is  alledged  to  have  been  ^'overlooked"  whilst  preparing  his  first 
account.  The  Commissioner  of  the  General  Land  Office  allowed  these 
claims^  amounting  to  $1,666  59  in  all;  but  upon  revision  by  the  First 
Comptroller,  as  required  by  the  special  act  of  March  2, 1849,  they  were 
entirely  rejected.  And  these  claims  the  petitioner  now  urges  upon 
Congress  as  deserving  favorable  consideration. 

The  act  ''for  changing  the  compensation  of  receivers  and  registers 
of  the  land  o£^ces,"  approved  April  20,  1818.  (Statutes  at  Large, 
volume  3,  page  466,)  proceeds  on  the  idea  that  the  commissions 
allowed  to  those  officers — which  commissions  are  proportioned  to  the 
business  transacted  at  the  several  land  offices,  and  are  in  addition  to 
salaries  prescribed  in  the  same  act — will  suffice  for  the  payment  of 
such  clerks  as  they  may  be  compelled  to  employ,  as  well  as  for  their 
own  services.  The  salary  is  fixed  at  $500  for  each  year  ;  but  when  a 
register  has  received,  in  addition,  his  maadmum  of  commissions  ($2,500) 
annually,  it  must  be  acknowledged  that  he  cannot  well  complain  of 
inadequate  compensation.  Such  was  the  case  of  Mr.  Edwards  m  1836, 
1836,  and  1837  ;  and  yet,  for  the  first  two  of  those  years  and  six  months 
of  the  third,  he  received  an  additional  allowance  of  $3,995  77  toward 
the  expense  of  employing  clerks.  It  seems  to  the  committee  that  the 
government  has  been  extremely  liberal  with  him. 

If  the  claim  of  $360  for  the  services  of  Abraham  Edwards,  junior, 
was  not  of  sufficient  importance  to  be  recollected  until  fourteen  years 
after  the  services  had  been  performed — ^after  the  special  act  of  March 
2,  1849,  and  the  final  adjustment  of  accounts  under  it — the  committee 
can  see  no  reason  for  admitting  that  claim  at  present. 

As  to  the  claim  of  $1,306  59,  for  the  services  of  8.  Yorke  Atlee  and 
A.  H.  Edwards,  subsequent  to  June  30,  1837,  it  was  rejected  by  the 
First  Comptroller,  (Mr.  McCulloh,)  after  a  careful  examination  ;  and 
whatever  may  be  the  course  with  parties  having  a  legal,  or  even  an 
equitable  right,  as  against  the  government,  it  would  be  a  departure 
from  all  safe  principles  to  set  aside  the  final  decision  of  a  claim  resting 
upon  mere  generosity,  after  the  lapse  of  eleven  years,  and  without 
even  the  suggestion  of  any  additional  fact  or  circumstance. 

The  committee  recommend,  therefore,  that  the  prayer  of  the  peti- 
tioner be  not  granted. 
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36th  Congress,  )  SENATE.  J  Kep.  Com. 

l8t  Session,      S  t     ^^'  ^6. 


IN  THE  SENATE  OF  THE  UNITED  STATES 


February  20,  I860.--Ordered  to  be  printed. 


Mr.  PuQH  submitted  the  following 

REPORT. 

« 

The  Canimittee  ot^  Public  Lands,  to  whom  was  refen^ed  the  petition  of 
AUen  Gaylord  and  other  citizens  of  the  State  of  Ohio,  in  favor  of 
granting  bounty  lands  to  the  heirs  of  militia  men  killed  in  the  Indian 
wars,  and  «i  the  war  of  1812,  toith  Oreat  Britain,  has  considered  the 
mme,  and  ask  leave  now  to  report : 

The  subject  of  granting  bounty  lands  for  military  service  is  one 
which  the  committee  has  had  frequent  occasion  to  examine,  and  in 
regard  to  which  the  policy  of  the  government  ought  by  this  time  to 
have  been  clearly  understood. 

In  the  cases  of  certain  revolutionary  officers  and  soldiers,  and  of  non- 
commissioned officers  and  soldiers  in  the  war  of  1812  and  the  Mexican 
war,  lands  were  promised  as  part  of  the  contract  of  enlistment  or 
service ;  and,  in  such  cases,  the  faith  of  the  government  having  been 
pledged,  this  committee  has  constantly  recommended  the  fulfillment  of 
the  promise  so  made.  But,  in  other  cases,  where  the  government 
truly  kept  all  its  engagements  with  the  officer  or  recruit,  and  where 
lands  are  asked  as  mere  bounty  for  past  services,  the  committee  has 
felt  itself  constrained  to  adopt  a  definite  and  reasonable  system.  The 
principles  of  that  system  sufficiently  appear  in  the  act  of  March  3, 
1855,  (Statutes  at  Large,  vol.  10,  pp.  701,  702),  and  the  supplementary 
act  of  May  14,  1856.     (Statutes  at  Large,  vol.  11,  pp.  8,  9). 

Often  as  the  committee  has  reexamined  the  subject,  since  those 
{Statutes,  has  it  arrived  at  the  conclusion,  unanimously,  that  no  exten- 
sion of  the  system  of  bounty  lands  ought  to  be  made.  The  particular 
request  of  the  petitioners  was  the  subject  of  a  prolonged  and  able 
debate  in  the  Senate,  at  the  first  session  of  the  34th  Congress,  and  the 
result  was  its  entire  and  absolute  rejection  by  both  Houses  of  that  Con- 
gress, and  by  decisive  majorities. 

The  committee  does  not  care  to  enlarge  upon  the  measure  of  grati- 
tude due  to  the  officers  and  soldiers  who  have  defended  the  interests 
and  the  honor  of  the  country  against  foreign  nations  or  Indian  tribes, 
but  if  such  gratitude  requires  any  farther  expression,  by  the  govern- 
ment of  the  United  States,  a  wise  policy  demands  that  appropriations 
of  the  public  domain  shall  not  be  the  form  of  expression  or  recognition. 
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Already,  the  new  States  and  the  Territories  are  crippled  by  reason  ol 
the  large  tracts  of  unimproved  lands  within  their  respective  limits, 
owned  by  non-residents  ;  and  this  grievance  inflicted  on  them,  by  the 
action  of  Congress,  has  now  attained  the  utmost  limit  of  toleration. 

The  committee  adopts  entirely  the  opinions  of  the  Commissioner  of 
Pensions,  as  expressed  in  his  letter  of  February  1,  1860,  herewith  sub- 
mitted, and  recommends  that  the  prayer  of  the  petitioners  be  not 
granted. 


Pension  Offick,  February  1,  18(50. 
Sir:  I  have  the  honor  to  return  herewith  the  petition  of  Allen  Gay- 
lord  and  others,  which  you  left  with  me  on  yesterday,  and  in  compli- 
ance with  your  request,  to  submit  my  views  very  briefly  in  reference 
thereto. 

The  prayer  of  the  petitioners  is  for  the  enactment  of  a  law  granting 
bounty  land  to  the  heirsHit'laio  of  deceased  soldiers  of  the  various 
Indian  wars,  since  1790,  and  that  of  1812  with  Great  Britain.  The 
existing  legislation  in  this  respect,  being  supposed  to  present  an  unjust 
distinction  between  those  who  served  in  the  militia  during  said  wars, 
and  the  soldiers  who  served  in  the  war  with  Mexico. 

It  may  be  proper  to  state,  in  the  first  place,  that  it  is  an  error  to 
assume  that  the  act  of  February  11,  1847,  grants  land  "to  the  heirs 
of  the  soldiers  who  merely  engaged  to  serve  in  the  Mexican  war,'  *  The 
law  as  to  them,  provides  that  in  the  event  of  the  death  of  any  such 
Holdier  ** during  service,  or  after  his  discharge,''  and  before  the  issuing 
of  the  warrant,  it  shall  enure,  first,  to  his  widow  and  children ;  second, 
to  his  fiither;  third,  to  his  mother;  and  fourth,  to  his  brothers  and 
sisters;  but  here  it  stops.  The  act  of  March  3,  1856,  restricts  the 
benefit  of  the  gratuity  granted  to  the  soldiers  of  the  war  of  1812,  and 
of  the  Indian  wars  since  1790  to  the  soldier,  his  widow,  and  such  of 
his  children  as  may  have  been  under  the  age  of  twenty-one  years  at 
the  time  of  its  enactment.  This  constitutes  the  oiily  difference  between 
the  acts  referred  to  in  respect  to  the  recipients  of  their  benefits.  By 
reference  to  the  provisions  of  these  acts,  it  will  be  further  seen,  that  to 
entitle  any  of  the  parties  named  in  the  act  of  1847  to  one  hundred  and 
sixty  acres  of  land,  the  soldier  must  have  served  at  least  twelve  months, 
a  shorter  period  entitling  him  to  only  forty  acres.  On  the  ottier  hand, 
a  service  of  only  fourteen  days  entitles  the  recipients  of  the  gratuity 
provided  by  the  government  to  one  hundred  and  sixty  acres,  under  the 
act  of  1855.  But  a  very  marked  distinction  exists  in  the  whole  course 
of  the  legislation  of  Congress  ui)on  this  subject,  which  so  tar  from 
working  injustice  to  the  militia  of  our  several  wars,  would  seem  strongly 
to  savor  of  injustice  to  the  soldiers  of  the  Mexican  war,  and  the  enlisted 
soldiers  of  the  war  1812.  The  act  of  1847,  and  the  several  bounty- 
land  laws  passed  immediately  preceding  and  during  the  war  of  1812, 
5Tomised  land  in  the  nature  of  a  bomUy  as  in  incentive  to  enlistment. 
?he  land  thus  promised,  upon  the  fulfillment  of  the  obligations  of  the 
soldier,  iKK^me  absolutely  due,  and  as  clearly  earned  as  his  ])ay,  pro- 
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vided  for  by  other  laws.  The  grants  of  land  to  the  militia,  after  tlie 
service  had  been  rendered  and  paid  for,  by  the  acts  of  1850,  '52,  '55,  and 
'56,  were,  on  the  other  hand,  pure  g-ratuities.  Yet  the  soldiers  of  the 
regular  army  who  had  received  land  in  virtue  oi'  oblujatiom  vduntarily 
entered  into  by  the  govei^ment,  prior  fa  their  enlistment,  have  been 
expressly  excluded  from  the  benefits  of  these  late  laws.  In  other 
wi»rds,  neither  the  regular  soldiers  of  the  Mexican  war  and  the  war  of 
1812,  nor  their  heirs,  nor  any  class  of  their  representatives,  have  to 
this  day,  received  a  single  acre  of  land  a^  a  gratuity  from  the  govern- 
ment, even  for  service  throughout  the  entire  war  with  England,  while 
the  soldiers  of  the  militia,  their  widows  an<l  minor  children  have  been 
allowed  one  hundred  and  sixty  acres  as  a  token  of  the  nation's  grati- 
tude for  the  brief  service,  in  many  cases,  of  fourteen  days  only. 

Without  at  all  putting  in  question  the  propriety  of  the  laws  granting 
land  to  the  soldiers  who  served  in  the  militia  in  the  several  wars  in 
which  the  country  has  been  engaged,  it  seems  clear  to  my  mind  that 
an  extension  of  them  cannot  be  justified  by  the  suggestions  contained 
in  the  memorial;  and  that,  if  other  than  existing  legislation  upon  this 
matter  be  contemplated,  it  would  seem  that  it  should  take  a  wider  and 
different  range  from  that  asked  for  by  the  memorialists. 

I  am,  sir,  with  much  respect,  your  obedient  servant, 

GEO.  C.  WHITING, 

Commissioficr. 

Han.  Geo.  E.  Puou, 

Senate  of  the  United  Stritett, 
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36th  C!ongkbss,  )  SENATE.  C  Bkp.  Com. 

let  Sesaum.     \  \    No.  67. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fe*bc*kt  90,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 
REPORT. 

The  Committee  on  tensions,  to  wJiom  was  re/erred  the  petition  of  Joseph 
WUcomb,  a  adldier  of  the  war  q/"  1812,  praying  an  invalid  penaion^ 
beg  leave  to  report: 

That  it  appears  from  the  rolls  that  he  enlisted  on  the  9th  of  January^ 
1813,  for  one  year,  and  was  discharged  January  14,  1814;  and  that  on 
the  master  rolls,  November  30,  1813,  he  is  reported  "at  Burlington, 
sick." 

The  testimony  shows,  that  during  his  service  the  petitioner  was  ill 
of  the  measles,  and  also,  that  he  had  the  camp  disorder ;  and  that  when 
he  entered  the  service  he  was  of  a  robust  constitution,  and  that  he 
returned  an  invalid. 

His  first  application  for  a  pension  was  made  in  the  year  1858,  more 
than  forty-four  years  after  his  discharge  from  the  service.  He  produces 
no  evidence  from  his  superior  officers  that  the  disability  under  which 
he  is  now  laboring,  and  to  which  the  physicians  certify,  was  contracted 
while  in  the  line  of  his  duty  in  the  service  of  the  United  States. 

The  committee,  therefore,  recommend  that  the  prayer  of  the  peti- 
tioner be  denied. 
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SGtH  CoMOBEss,  )  SENATE.  (  Bkp.  Com. 

l^Sesmon.     S  )    No.  68. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBaoAkT  90,  I860.— Ordered  to  be  printed. 


Mr.  Thohsom  submitted  th^  following 

REPORT. 

The  Gonimittee  an  Pensions,  to  whom  teas  referred  the  petUion  of  Hugh 
WUey,  praying  to  be  allowed  a  pension,  beg  leave  to  report  : 

That  the  petitioner  states  he  was  called  into  service  in  August,  1814, 
and  discharged  the  month  following ;  that  while  in  service  and  in  the 
line  of  his  cmty,  he  was  thrown  from  his  horse  and  ''struck  the  hard 
road  with  the  small  of  his  back,  and  since  that  time,  by  spells,  has 
suffered  very  much;"  that  he  is  now  in  the  seventy-fifth  year  of  his 
age,  unable  to  do  much  work,  and  therefore  prays  assistance. 

He  has  Airnished  no  evidence  of  his  service,  or  that  he  was  disiEibled 
therein,  or  that  he  is  now  disabled.  All  that  is  Airnished  is  his  own 
statement. 

Tour  committee,  therefore,  recommend  that  the  prayer  of  the  peti- 
tioner be  denied. 
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36Ta  GoKORKS,  )  SENATE.  (  Bbp.  Com. 

Itl  Seggion.     S  I    No.  69. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbro&bt  90, 1860.— Ordered  to  be  printed. 

Mr.  Thomson  submitted  the  following 
REPORT. 

The  Comviittec  on  PeiisionSy  to  whovi  was  re/erred  the  petitimi  of  Daniel 
Abbott,  praying  to  be  allowed  a  pension,  having  had  the  same  imdei^ 
(xmsidercUion,  beg  leave  to  report: 

That  the  petitioner  sets  forth  that  he  enlisted  into  the  service  of  the 
United  States,  as  private  in  the  Slst  infantry,  in  the  spring  of  1814, 
for  during  the  war,  and  was  honorably  discharged  on  the  6th  of  June, 
1815 ;  that  in  the  month  of  July  he  was  detached  to  act  as  waiter  to 
Lieutenant  Moore,  of  a  rifle  corps,  and  while  in  the  line  of  his  duty  as 
such  waiter  he  was  ordered  to  wat^r  the  horses  of  his  officer ;  that  he 
rode  one  and  led  the  other ;  that  the  horses  took  fright,  by  which  he 
was  thrown  and  received  a  cut  over  his  left  eyebrow,  which  resulted  in 
the  loss  of  his  eyesight ;  that  the  other  eye  has  also  been  affected. 

The  rolls  at  the  office  of  the  Third  Auditor  show  that  the  petitioner 
enlisted  and  was  discharged  as  stated  by  him ;  but  they  affi)rd  no  evi- 
dence that  he  was  disabled  while  in  service,  or  that  he  was  detached 
as  waiter  to  Lieutenant  Moore. 

In  such  cases  the  rule  of  the  department  is  that  parol  testimony 
cannot  be  admitted  to  disprove  the  record  of  the  rolls.  The  testimony 
furnished  on  this  point  is  not  satis&ctory,  could  it  be  received. 

Your  committee  therefore  recommend  that  the  prayer  of  the  peti- 
tioner be  denied. 
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l8t  Session.     \  {    No.  70. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FsBauAftT  90,  I860.— Ordered  to  be  printed 


Mr.  Hablan  submitted  the  following 

REPORT. 

The  Committee  on  Public  Lands,  io  whom  was  referred  the  petition  of 
Thomas  Jones  and  others ,  of  Clermont  county,  Ohioy  asking  for  bounty 
lands,  have  reexamined  the  same,  and  ask  leave  now  to  report  : 

That  concurring  with  the  opinion  expressed  by  the  Commissioner  of 
Pensions,  in  his  letter  of  May  4,  1858,  herewith  submitted,  and  refer- 
ring to  the  report  on  the  petition  of  Allen  Qaylord  and  other  citizens 
of  Ohio,  for  bounty  lands,  at  this  session,  it  only  remains  for  the  com- 
mittee to  recommend  that  the  prayer  of  the  petitioners  be  not  granted. 


Pension  Officb,  May  4,  1858. 

Sir  :  In  reply  to  your  note  of  the  30th  ultimo,  covering  the  inclosed 
memorial,  and  containing  a  request  that  I  would  advise  the  committee 
^^what  (if  any)  evidence  exists"  in  this  office  ^'relating  to  the  matters 
set  forth  in  said  petition."  I  have  the  honor  to  say,  that  the  only 
testimony  adduced,  is  that  filed  in  the  claim  of  John  Buchanan,  No. 
179,000,  and  which  is  to  the  effect  of  the  facts  stated  in  the  petition  by 
the  parties  themselves ;  and  which,  for  that  reason,  being  mutually 
interested,  this  office  does  not  consider  admissible. 

It  is  shown,  by  the  statement  made  in  the  memorial,  that  Captain 
Thomas  Jones's  company,  though  organized  in  Clermont  county,  Ohio, 
and  marched  to  Fort  Wayne,  was  never  received  into  the  United  States 
service;  consequently  it  does  not  come  within  the  provisions  of  the 
first  section  of  the  act  of  March  3,  1855,  which  requires,  that  in  order 
to  obtain  land,  all  State  troops  must  be  mustered  into  the  service  of, 
and  naid  by,  the  United  States.  Neither  is  there  any  evidence  ad- 
duced to  show  that  the  petitioners  served  "with  the  armed  forces  of  the 
United  States"  as  "volunteers,"  subject  to  military  orders,  for  the 
space  of  fourteen  days,  (according  to  the  fifth  section  of  the  amendment 
to  said  act,  approved  May  14,  1856,)  whether  they  were  mustered  into 
service  or  not.  Competent  evidence  showing  this  &ct  would  supersede 
the  necessity  of  any  legislative  action  in  the  premises. 

Very  respectfully,  your  obedient  servant, 

GEO.  C.  WHITING, 

Commissioner. 

Hon.  Charlbs  E.  Stuaet,  ^         ^ 

Chairman  Committee  PiMic  Lands,  U.  S.  Senatmzedby^OOgi^ 
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l8t  Sesaion.     J  {    No.  11. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBBUABT  SO,  1860.— Ordered  to  be  printed. 


Mr.  Saulbbuby  submitted  the  following 

REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Elias 
Carpenter,  beg  leave  to  report: 

That  it  appears  from  the  proper  records  of  the  Pension  Bureau,  that 
on  the  29th  July,  1831,  the  petitioner  was  allowed  a  pension,  under 
the  general  laws,  at  the  rate  of  eight  dollars  per  month  for  total  disa- 
bili^,  commencing  July  23,  1831,  the  time  of  the  completion  of  his 
testimony. 

He  now  prays  that  arrears  may  be  allowed  him  from  the  year  1813, 
the  date  of  his  disability,  to  July,  1831,  when  his  present  pension  com- 
menced. 

The  general  law  of  February,  1822,  the  regulations  of  the  depart- 
ment, and  the  practice  of  former  committees,  are  opposed  to  this  prayer, 
and  have  declared  that  invalid  pensions  shall  commence  only  from  the 
completion  of  the  testimony.  The  committee,  therefore,  recommend 
that  the  prayer  of  the  petitioner  be  denied. 
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1^  Session.      K  (     No.  72. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbruart  21,  I860.— Ordered  to  be  printed. 

Mr.  Ten  Eyck  made  the  following 

REPORT. 

[To  accompany  Bill  S.  195.] 

The  Committee  on  Bevolutionary  Claims^  to  wliom  was  referred  the 
meTnorial  of  the  legal  representatives  of  James  Bell,  late  of  Chambly, 
in  the  Province  cf  Lower  Canxtda^  deceased,  beg  leave  to  report. 

That  on  the  30th  of  June,  1834,  an  act  of  Congress  was  passed  for 
the  relief  of  the  heirs  of  James  Bell,  directing  the  accounting  o£Scers 
of  the  treasury  to  settle  the  several  accounts  of  James  Bell,  late  of 
Chambly,  in  the  British  Province  of  Lower  Canada,  on  equitable  prin- 
ciples, for  moneys  advanced,  services  rendered,  and  for  stores,  materials, 
and  supplies  furnished,  &c.,  with  a  proviso,  however,  that  the  sum  to 
be  allowed  said  heirs  should  not  exceed  $5,727  03.  That,  in  pur- 
suance of  this  act,  the  accounts  were  settled  by  the  accounting  o£Scers 
of  the  treasury,  and  a  balance  stated  to  be  due  from  the  United  States 
of  $27,147  54,  which  was  made  up  of  $6,056  34  principal,  and 
$21,091  20  interest.  That  there  was  thus  left  due  to  the  heirs  afore- 
said a  balance  of  $329  31  principal,  and  $21 ,091  20  interest,  as  appears 
by  a  certified  copy  of  the  account  referred  to  and  submitted  to  the 
committee. 

That  of  the  amount  thus  stated  to  be  due,  the  United  States  have 
paid  a  part  only  o£  the  principal,  viz:  $5,727  03,  and  none  of  the 
interest. 

A  balance  of  three  hundred  and  twenty-nine  dollars  and  thirty-one 
cents  of  the  principal  is  therefore  unquestionably  still  due,  and,  in  the 
opinion  of  your  committee,  ou^ht  to  be  paid.  The  claim  of  the  me- 
morialist, as  far  as  regards  this  balance,  is  strictly  just,  and  your  com- 
mittee recommend  the  passage  of  an  act  authorizing  the  payment  of 
the  said  sum  of  three  hundred  and  twenty-nine  dollars  and  thirty-one 
cents,  together  with  interest  thereon  from  the  thirtieth  day  of  June, 
A.  D.  one  thousand  eight  hundred  and  thirty  four,  until  the  same  be 
paid,  and  they  report  a  bill  accordingly. 

The  committee  have  also  examined  a  report  heretofore  made  on  the 
same  subject,  April  9,  1856,  by  Mr.  Durkee,  of  the  Senate,  which 
report  they  believe  to  be  correct  in  argument  and  just  in  conclusion, 
u  far  as  regards  the  payment  of  the  balance  of  three  hundred  and 
twenty-nine  dollars  ana  thirty-one  cents  of  principal,  with  interest 
thereon,  and  therefore  adopt  it  as  their  own,  to  that  extent. 

It  is  as  follows: 
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In  the  Senate  of  the  United  States,  April  9,  1856. 

The  Committee  on  Revolutionary  Claims,  to  tvlvom  teas  re/erred  the 
memorial  of  five  legal  representatives  of  Jam^s  BeU,  late  of  Chambly, 
in  the  Province  of  Lower  Canada,  deceased,  beg  leave  to  report : 

That  they  have  examined  with  great  diligence  and  care  the  claim 
presented  by  the  memorialists  in  their  petition  and  accompanying 
documents,  and  find  that  it  is  just  and  sustained  by  satisfactory  proof. 
This  claim  was  brought  to  the  attention  of  Congress  as  early  as  1794, 
when  a  report  in  its  favor  was  submitted  to  Congress  by  the  committee 
to  whom  it  was  referred.  Subsequently,  a  favorable  report  was  made 
to  Congress  on  this  case  by  Albert  Gallatin,  then  Secretary  of  the 
Treasury.  From  this  period  until  the  death  of  Mr.  Bell,  in  1*814,  the 
claim  was  constantly  prosecuted ;  but  after  his  death  it  was  neglected 
by  his  children,  until  they  learned  that  the  statute  of  limitation  en- 
acted by  Congress  was  no  longer  rigidly  enforced,  when  they  again 
brought  it  forward  in  the  shape  of  a  memorial  to  Congress.  Few  cases 
brought  to  the  attention  of  the  committee  have  commended  themselves 
to  their  sense  of  justice  more  strongly  than  this.  On  the  faith  of  a 
proclamation  issued  by  Washington  himself,  and  addressed  to  the 
people  of  Canada  at  the  time  of  its  invasion  by  General  Montgomery, 
Mr.  Bell  not  only  furnished  the  troops  with  supplies  of  arms,  provis- 
ions, clothing,  munitions  of  war,  timber,  and  cordage  for  the  construc- 
tion of  a  flotilla,  but  joined  the  army  in  person,  and  led  the  assault  on 
Fort  Chambly,  at  the  head  of  a  company  of  volunteers,  raised  and 
equipped  at  his  own  expense.  The  fort  was  captured,  and  Mr.  Bell  was 
wounded ;  but  his  enthusiasm  in  the  cause  of  liberty  did  not  abate.  His 
ample  means  were  all  at  the  disposal  of  the  American  army,  and  were 
contributed  freely  to  ensure  the  success  of  the  expedition  under  the 
orders  of  Montgomery.  After  the  fall  of  that  gallant  leader  under  the 
walls  of  Quebec,  and  the  retreat  of  the  army,  Mr.  Bell  was  taken  pris- 
oner, and  would  have  been  executed  as  a  traitor  but  for  the  influence 
of  certain  powerful  friends  in  Scotland,  which  was  successfully  exerted 
with  the  British  general  in  his  behalf.  Through  their  instrumentality 
he  was  released  ;  but  his  fortune  was  gone,  and  the  remainder  of  his 
life  was  passed  in  seeking  the  payment  of  his  claim  against  the  govern- 
ment. In  1814  he  died  in  poverty,  leaving  his  claim  as  a  legacy  to  his 
children,  who  have  been  pursuing  it  for  the  last  quarter  of  a  century. 

In  1834  an  act  was  passed  by  Congress  for  the  relief  of  Mr.  Bell's 
heirs.  This  act  directed  the  accounting  ofiicers  of  the  treasury  to 
settle  the  several  accounts  of  James  Bell  on  equitable  principles,  for 
moneys  advanced,  services  rendered,  and  for  stores,  materials,  and 
supplies  furnished,  &c.,  with  a  proviso,  however,  inserted  by  the  Sen- 
ate, that  the  sum  allowed  should  not  exceed  $5,727  03.  In  pursuance 
of  this  act  the  account  was  settled,  and  found  to  amount  to  $27,147  54 ; 
which  was  made  up  of  $6,056  34  principal,  and  $21,091  20  interest. 
There  was  thus  left  due  to  the  heirs  a  balance  of  $329  31  principal, 
and  $21,091  20  interest. 

That  the  claim  was  one  on  which  interest  was  legitimately  due,  a 
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reference  to  its  character  very  clearly  makes  manifest.  In  almost  all 
cases  of  like  character  interest  has  been  paid  by  Congress.  But  should 
principal  and  interest  both  be  paid,  the  committee  doubt  very  much 
whether  the  memorialists  will  even  then  receive  a  sum  equal  to  that 
which  their  ancestor  expended  in  the  first  place.  Your  committee, 
however,  do  not  feel  authorized,  in  the  computation  of  interest,  to  go 
further  back  than  1794,  (eighteen  years  after  the  supplies  were  fur- 
nished and  services  rendered,)  from  the  fact  that  they  have  no  evidence 
before  them  that  the  claim  was  ever  presented  for  payment  until  that 
time.  This  will  reduce  the  interest  as  above  stated  about  one  third. 
In  the  course  of  Mr.  Bell's  long  imprisonment,  and  the  compulsion  he 
was  under  to  keep  his  vouchers  out  of  the  sight  of  the  enemy,  by  whom 
they  would  have  been  used  as  evidence  against  him,  many  of  them, 
according  to  the  proof  before  the  committee,  were  lost  or  destroyed. 
It  is,  therefore,  believed  that  a  large  portion  of  the  original  claim  re- 
mains unsubstantiated  in  consequence  of  the  loss  and  destruction  of 
the  vouchers.  For  this  reason,  amongst  others,  the  committee  are  of 
opinion  that  the  $329  31,  with  interest  thereon  from  the  time  of  the 
former  settlement,  together  with  the  balance  of  interest  then  remain- 
ing unpaid,  are  justly  due  the  memorialists.  They  therefore  report  a 
bill  in  conformity  with  this  view  of  the  case,  and  annex  to  their  report 
the  reports  of  several  committees,  both  of  the  Senate  and  House. 
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l8t  Sewion.     \  )     No.  73. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbeuaet  31,  I860.— Ordered  to  be  printed. 


Mr.  Durkeb  made  the  following 

REPORT. 

[To  accompany  biU  S.  196.] 

The  Committee  on  JSevdntumary  Claims,  to  whom,  was  referred  the 
petition  of  the  legal  representatives  of  Charles  Porterfidd,  deceased, 
having  had  the  same  under  consideration,  beg  leave  to  submit  the  fcl- 
lowing  report: 

The  parties  claimant  are  the  legal  representatives  of  Charles  Porter^ 
field,  who  was  one  of  the  early  patriots  of  the  revolution ,  and  a 
member  of  that  famous  band  of  soldiers,  who  marched  an  foot,  as 
volunteers,  in  the  space  of  three  weeks,  a  distance  of  six  hundred 
miles,  from  the  county  of  Je£ferson,  in  the  State  of  Virginia,  to  the 
relief  of  the  city  of  Boston,  in  the  summer  of  1175. 

As  a  sergeant  in  Daniel  Morgan's  company  of  Arnold's  detachment 
against  Quebec,  he  was  the  first  man  who  mounted  its  walls,  and  there 
being  taken  prisoner  of  war,  he  remained  as  such  from  December, 
1775,  till  the  following  September.  Immediately  upon  being  exchanged 
he  returned  home,  ana  obtained  a  captain's  commission  in  the  eleventh 
Virginia  regiment,  on  continental  establishment,  and  with  a  command 
of  seventy  men  marched,  in  the  sprint  of  1777,  to  join  the  American 
army,  then  in  New  Jersey.  He  brought  on  the  action  of  Brandy  wine, 
was  engaged  in  the  battles  of  Gtermantown  and  Monmouth,  and  con- 
tinued in  active  service  until  the  winter  of  1778-79. 

He  then  returned  again  to  Virginia,  and  was  appointed  commander 
of  one  of  her  regiments,  and  afterwards  quartermaster  general  of  the 
State.  But  upon  hearing  of  the  siege  of  Charleston,  he  applied  to 
Governor  Jefferson  for  permission  to  go  to  its  relief,  and  overcame  the 
objection  that  his  men  were  not  bound  to  march  beyond  the  limits  of 
the  State,  by  inducing  them  voluntarily  to  unite  their  destiny  with 
his,  upon  promising  that  he  would  apply  his  private  fortune  to  their 
support.  With  the  proceeds  of  the  sale,  as  is  alleged,  of  his  large  real 
and  personal  estate  ne  left  home,  and,  as  history  states,  was  within 
a  few  days'  march  of  Charleston  when  it  surrendered.  He  then  sought 
to  join  the  forces  under  Colonel  Buford,  and  was  within  one  days' 
nuurch  of  him  when  that  officer  was  surprised,  and  his  regiment  cut  to 
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2  CHARLES  PORTERFIELD. 

pieces.  At  his  own  expense  he  sustained  his  men  until  the  ensuing 
August  on  the  frontiers  of  South  Carolina,  when  he  placed  his  corps, 
on  the  day  before  the  battle  of  Camden,  under  General  Gates.  In  that 
battle  he  led  the  advance,  and  fell  mortally  wounded.  About  two- 
thirds  of  his  men  were  killed,  and,  as  your  committee  are  informed, 
all  of  his  effects — money  and  papers — fell  into  the  hands  of  the  enemy. 
At  the  request  of  his  brother,  Robert  Porterfield,  also  a  soldier,  the 
means  for  his  burial  were  generously  loaned  by  Lord  Bawdon. 

Ai  an  inducement  to  such  acts  as  these,  at  a  very  early  period  of  the 
revolution  the  State  of  Virginia  contracted  to  give  to  all  who  should  en- 
gage in  the  service  upon  the  continental  or  State  establishment  a  liberal 
bounty  in  lands ;  and  at  every  session  of  the  legislature  during  the  war 
these  assurances  were  renewed.  Various  acts  passed,  setting  apart  cer- 
tain districts  or  tracts  of  country  for  this  purpose,  and  among  other  acts 
was  one,  passed  in  November,  1781,  appropriating  to  that  object  *^'all 
that  tract  of  land  included  within  the  rivers  Mississippi,  Ohio,  and 
Tennessee  and  the  Carolina  boundary  line,"  and  which  the  legislature 
supposed  they  had^  by  their  act  of  1779,  (establishing  a  land  office, 
&c.,)  exempted  from  the  location  of  land  office  treasury  warrants. 

As  heir-at-law  of  Colonel  Charles  Porterfield,  a  warrant  was  issued 
to  his  brother,  Robert  Porterfield,  for  six  thousand  acres  in  1782,  and 
as  assignee  of  Thomas  Quarles,  a  warrant  was  issued  to  him  for  2,666f 
acres,  in  1783.  In  pursuance  of  these  warrants,  and  under  the  author- 
ity of  laws  subsequently  passed,  the  said  Robert  Porterfield,  in  Au- 
gust, 1784,  made  within  the  district  above  described  five  entries, 
amounting  in  all  to  6, 133 J  acres;  but  the  country  was  in  the  posses- 
sion of  the  Indians,  who  were  so  much  dissatisfied  with  the  inroads 
into  the  country  and  the  location  of  so  large  an  amount  of  these  war- 
rants that  an  Indian  war  was  apprehended.  The  governor  of  Virginia, 
on  the  6th  of  January,  1785,  under  the  direction  of  the  legislature, 
issued  a  proclamation  prohibiting  those  who  had  made  entries  of  land 
within  the  said  territory  from  proceeding  further  in  taking  possession 
of  or  surveying  the  land,  and  commanding  the  commissioners,  survey- 
ors, and  all  other  persons  to  withdraw  from  the  said  lands.  In  conse- 
quence of  this  proclamation  the  said  Robert  Porterfield  was  prevented 
from  perfecting  his  entry  by  survey  and  patent.  This  proclamation 
continued  in  force  until  the  United  States,  by  treaties  made  in  1794 
and  1795  with  the  Cherokee  and  Chickasaw  Indians,  guarantied  to 
them  as  a  hunting  ground  the  country  lying  to  the  south  of  the  Ten- 
nessee river,  and  all  persons  were  prohibited  from  entering  on  or  taking 
possession  of  the  said  territory. 

The  country  remained  in  this  situation  until  1819,  when  the  obstruc- 
tion of  the  Indian  title  was  removed  by  treaty,  yet  Kentucky  having, 
in  the  meantime,  become  a  State,  by  various  acts  of  her  legislature 
retarded  the  right  of  the  military  claimants,  and  it  was  not  until  1824 
that  the  said  Porterfield  procured  his  entries  to  be  perfected  by  survey, 
and  a  patent  to  be  issued  to  him  from  the  governor  of  Kentucky  in 
pursuance  of  certain  stipulations  had  between  Virginia  and  Kentucky, 
when  the  latter  became  a  State. 

After  having  thus  perfected  his  title,  the  said  Robert  Porterfield 
took  possession  of  his  land,  and  by  an  agent  granted  leases  to  several 
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persons,  whom  he  found  living  on  it,  &c. ;  but  these  tenants  were  sub- 
sequently evicted  and  turned  out  of  possession  under  writs  of  forcible 
entry,  and  detaining  by  persons  claiming  title  to  the  same  land,  under 
a  grant  of  an  older  date  to  George  B.  Clark. 
To  the  understanding  of  this,  it  is  necessary  to  state  some  facts. 
In  May,  1779,  the  legislature  of  Virginia  passed  an  act  establishing 
a  land  office  for  ascertaining  the  terms  and  manner  of  granting  waste 
and  unappropriated  lands.     Under  this  act,  any  person  might  procure 
from  the  treasury,  on  paying  a  certain  price,  a  warrant  to  locate  and 
obtain  a  patent  for  any  waste  or  unappropriate  land,  with  a  proviso 
tkat  no  entry  or  location  should  be  admitted  within  the  country  and 
limits  of  the  Cherokee  Indians,  or  on  the  north  side  of  the  Ohio  river, 
or  on  lands  reserved  for  any  particular  nation  or  tribe  of  Indians,  &c. 
The  warrants  under  this  act  were  called  treasury  warrants.     Under  cer- 
tain warrants  of  this  character,  the  said  George  K.  Clark  made  entries  of 
two  tracts  of  land— one  for  36,962  acres,  and  another  for  37,000  acres — 
within  the  district  of  country  which  the  legislature  of  Virginia  had 
pet  apart  for  military  land  warrants  by  the  act  of  November,  1781. 
These  entries  were  made  in  1780  and  1781,  prior  to  the  passage  of  the 
act  of  November,  1781.     The  phraseology  of  which  last-mentioned 
act,  together  with  others,  goes  to  show  that  the  legislature  of  Virginia 
was  ignorant  of  the  fact  that  any  part  of  these  lands  had  been  or  were 
subject  to  the  location  of  treasury  warrants  ;  the  board  of  superintend- 
ing offices  were  equally  ignorant  of  this,  as  was  Porterfield.     Where- 
upon, he  being  then  of  an  advanced  age,  and  incompetent  to  the  labor 
and  exertion  required  for  contesting  the  matter,  presented  a  petition 
to  the  twenty-fourth  Congress,  asking  indemnity  for  his  6,133J  acres 
of  land  involved  in  Clark's  location;  but  he  was  advised,  as  your 
committee  are  informed,  by  the  late  B.  Watkins  Leigh,  then  a  senator 
in  Congress,  that  such  would  likely  be  refused  until  it  should  be 
decided  by  the  courts  that  Clark's  title  was  paramount,  especially  as 
the  property  had  then  become  of  great  magnitude,  the  town  of  Paducah 
having  been  built  upon  it;  and  the  said  Leigh  expressed  the  opinion, 
as  did  other  eminent  lawyers,  that  the  entry  of  Clark  was  void  being 
within  "the  country  and  limits  of  the  Cherokee  Indians,"  which  were 
excepted  from  entry  by  the  act  of  May,  1778.     Under  this  advice  a 
bill  was  filed  in  the  circuit  court  of  the  United  States  for  the  Kentucky 
district,  on  the  18th  July,  1836,  against  Meriwether  L.  Clark  and 
others,  who  claimed  under  the  grants  to  George  K.  Clark. 

In  the  prosecution  of  this  suit  much  time  and  money  were  expended. 
Many  witnesses  were  examined,  and  a  large  amount  of  testimony,  as 
to  the  right  of  the  Indians  to  this  tract  of  country,  was  procured  from 
the  colonial  office  in  England.  After  various  continuances,  the  case 
was  finally  brought  to  a  hearing,  on  the  13th  of  November,  1841, 
when  the  bill  was  dismissed  with  costs.  An  appeal  was  taken  to  the 
Supreme  Court,  where  the  appeal  was  dismissed. 

Under  these  circumstances,  your  committee  are  of  opinion  that  as  the 
Virginia  grant  of  the  land  was  in  pursuance  of  a  contract  made  with 
her  officers,  she  would  be  bound  to  reimburse  to  her  grantee  the  land 
which  he  lost  by  the  uncertainty  of  her  own  laws ;  and,  that  as  she 
has  given  to  the  United  States  an  immense  extent  of  territory,  and 
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by  this  cession  has  not  now  the  means  of  complying  with  the  contract, 
the  United  States  ought  to  do  what  Virginia  would  now  do  if  she  had 
the  power ;  especially,  as  they  have  on  various  occasions  recognized 
their  liability  for  the  debts  incurred  by  the  several  States  in  the  war 
of  the  revolution,  and  as  there  is  still  remaining  a  large  part  of  the 
2,500,000  acres  set  apart  for  the  satisfaction  of  Virginia  military  land 
warrants,  by  the  act  approved  August  31,  1852. 

And  in  further  consideration  of  the  large  expenditures  made  in  the 
life  time  of  the  gallant  young  soldier,  of  which  no  account  can  now  be 
rendered,  and  of  which  nothing  has  been  paid,  and  of  the  heavy  costs 
entailed  upon  his  representatives  in  seeking  the  inheritance  won  by  his 
services,  suffering,  and  death,  your  committee  are  constrained  to  report 
a  bill,  herewith,  granting  them  from  the  unappropriated  public  domain 
the  number  of  acres  of  which  they  were  divested,  in  the  manner  in  said 
bill  prescribed. 
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36th  Congress,  )  SENATE.  )  Rkp.  Com. 

l8t  Session.      S  l    No.  74. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  31,  I860.— Ordered  to  be  printed. 


Mr.  Brago  submitted  the  following 

REPORT. 

The  Committee  on  Claims,  to  whom  was  refe^ired  the  memorial  of  John 
H.  Wickizer^  have  had  the  same  under  consideraiion^  and  submit  the 
following  report  : 

The  memorialist  states  tliat  he  was  induced  by  J.  Neely  Johnson, 
marshal  of  the  State  of  California,  in  the  year  1850,  to  act  as  assistant, 
and  take  the  census  in  the  counties  of  Santa  Cruz  and  Monterey,  upon 
a  promise  that  his  reasonable  expenses  and  a  fair  compensation  for  so 
doing  should  be  allowed  him  by  the  United  States;  that  he  was  two 
and  a  half  months  enp^aged  in  taking  the  census  ;  that  his  actual  ex- 
penses were  four  hundred  and  ninety-eight  dollars,  and  that  he  had 
received  as  pay  only  three  hundred  and  sixty-three  dollars,  which  he 
is  informed  is  full  pay  under  the  act  of  Congress  for  taking  the  census 
in  California. 

The  committee  deemed  it  advisable  to  apply  to  the  Department  of 
the  Interior  for  information,  and  received  the  accompanying  letter  from 
the  Secretary,  which  they  submit  as  a  part  of  this  report. 

It  appears  therefnmi  that  the  memorialist  received  all  the  pay  he  was 
ontitled  to  under  tlie  law,  being  double  the  rate  of  pay  in  the  older 
States.  If  any  such  jn-omise  was  made  to  him  by  the  United  States 
marshal ,  as  that  stated  by  him,  it  was  made  without  authority  of  law, 
and  it  was  the  folly  of  the  memorialist  to  rely  upon  the  same.  The 
committee  are  of  opinion,  however,  that  he  has  been  fully  compensated 
tor  his  services — the  letter  of  the  Secretary  of  the  Interior  showing  that 
he  was  engaged  only  sixteen  days  in  making  the  enumeration.  They 
recommend  that  the  prayer  of  the  memorialist  be  denied,  and  that  the 
accompanying  resolution  be  adoj)ted  by  the  Senate. 

Itesolvedf  That  the  claim  of  John  H.  Wickizer,  for  extra  compen- 
sation for  taking  the  census  under  the  act  of  Congress,  1850,  in  the 
counties  of  Monterey  and  Santa  (^ruz,  in  the  State  of  California,  be  and 
the  same  is  hereby  rejected. 


Dkimrtmknt  of  the  Interior, 

JFashijigtony  Februniy  14^  1860. 

Sir:  In  resiK»nse  to  your  communication  of  yesterday,  accompanied 
by  the  fietition  of  John  H.  Wickizer,  an  assistant  employed  in  taking 
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the  seventh  census  in  the  counties  of  Santa  Cruz  and  Monterey,  Cali- 
fornia, I  would  state  that  under  the  twelfth  and  thirteenth  sections  of 
the  law  of  May  23,  1850,  and  the  third  section  of  the  law  of  August 
30,  1850,  this  petitioner  was,  for  his  services,  entitled  to  the  sum  of 
$186  50.  Under  the  provision  of  the  first  section  of  the  law  last 
recited,  leaving  discretionary  with  the  Secretary  of  this  department  the 
increase  of  the  compensation  of  the  assistants  in  California,  &c.,  so  as 
to  cause  the  prompt  and  faithful  execution  of  the  work,  this  petitioner 
was  allowed  and  paid  the  further  sum  of  $186  50,  whereby  his  pay 
was  precisely  double  what  it  would  have  been  had  he  performed  a  like 
amount  of  service  in  the  older  States. 

The  better  to  enable  you  to  determine  the  sufficiency  of  the  compen- 
sation allowed  to  this  petitioner,  I  will  state  further,  that  while  by  a 
letter  of  his,  on  file  in  this  department,  under  date  of  April  12,  1852, 
he  claims  for  sixty  days  service,  including  time  devoted  to  copying  his 
returns,  and  in  his  petition  claims  two  and  a  half  months,  the  entries 
on  his  returns,  whereon  he  was  required  by  law  to  enter  each  and  every 
day's  service,  indicate  that  he  was  engaged  only  sixteen  days  in  the  work 
of  enumeration. 

It  further  appears  that  he  received  the  sum  of  $373  in  place  of  $363, 
as  stated  in  his  petition. 

With  an  understanding  of  these  facts,  the  committee  will  be  able  to 
determine  whether  the  petitioner  is  entitled  to  additional  compensation. 

The  memorial  of  this  petitioner  is  herewith  returned. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant. 

J.  THOMPSON,  Secretary. 

Hon.  Thomas  Bragg, 

Senate  of  the  United  States. 
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36th  Ck)NGRESS,  I  SENATE.  C  Eep.  Com. 

Ist  Session.     \  )    No.  75. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  21,  I860.— Ordered  to  be  printed. 


Mr.  Hemphill  submitted  the  following 

REPORT. 

The  Cofntnttiee  oil  Claims,  to  whom  was  referrtd  the  petition  of  Wra,  L, 
S.  Dearing,  praying  remuneration  for  expenses  incurred  in  raising  a 
company  of  volunteei's  for  service  in  Florida,  report: 

That  they  concur  in  the  report  made  by  this  committee  to  the  Senate 
on  the  28th  of  April,  1858,  adverse  to  the  claim  of  the  petitioner. 
Moreover,  that  said  report  was  agreed  to  by  the  Senate  on  the  16th  of 
December,  1858,  and  although  a  new  petition  has  been  presented,  no 
new  evidence  has  been  offered. 
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36th  Congbbss,  )  SENATE.  (  Ebp.  Com. 

\st  Sessiim.     S  I    No.  76. 


IN  THE  SENATE  OF  THE  XJNITED  STATES. 


Fkbruart  dl,  I860.— Ordered  to  be  printed. 

Mr.  Wilkinson  submitted  the  following 

REPORT. 

The  Committee  on  Claims,  to  wJiom  was  re/erred  the  petition  of  the  legal 
representatives  of  George  Mayo,  deceased,  praying  compensation  yor 
services  performed  by  said  Mayo  as  an  extra  clerk  in  the  General  Post 
Office  Department,  beg  leave  to  report : 

The  petitioner  alleges  that  about  the  Ist  of  September,  1831,  Gleorge 
Mayo,  at  the  suggestion  of  his  brother,  the  petitioner,  who  was  at  that 
time  a  clerk  in  the  Post  OfiSce  Department,  went  to  work  to  assist  him 
Tipon  the  duties  of  his  desk,  the  said  George  Mayo  being  at  that  time 
an  applicant  for  a  clerkship  in  that  department.  He  was  thus  em- 
[jloyed  for  one  month,  when,  it  is  alleged,  he  was  transferred  by  one 
of  the  Assistant  Postmasters  General  to  other  duty,  which  he  performed 
until  the  1st  of  March  following,  when  he  voluntarily  left  the  depart- 
ment. At  a  subsequent  period  he  received  an  appointment  in  the 
department,  which  he  had  during  all  this  time  been  expecting,  at  a 
salary  of  eight  hundred  dollars  per  annum,  but  did  not  hold  the  same 
only  about  a  year  before  he  was  taken  sick  and  died. 

No  evidence  appears  that  he  preferred  a  claim  against  the  department 
during  his  life,  tor  the  services  rendered  prior  to  nis  appointment. 

The  first  claim  that  appears  to  have  been  made  was  by  the  petitioner, 
in  the  year  1843,  about  eleven  years  after  the  service  was  performed ; 
which  claim,  upon  being  presented  to  the  then  Postmaster  General, 
Mr.  WickliflFe,  was  rejected,  upon  the  ground  that  the  records  furnished 
no  evidence  of  an  agreement  to  pay,  and  that,  in  the  opinion  of  Mr. 
Wickliffe,  as  the  said  Mayo  remained  without  being  paid,  or  claiming 
pay,  though  the  clerks,  regular  and  extra,  were  paid  off  at  the  end  of 
each  month,  he  occupied  a  position  in  the  office  often  sought  by  young 
men,  to  do  duty  without  charge,  in  order  to  be  in  a  favorable  position 
for  the  first  vacancy  ;  which  opinion  was  subsequently  concurred  in  by 
Postmaster  General  Johnson,  m  1846. 

It  does  not,  therefore,  appear  that  the  employment  of  the  said  George 
Mayo  in  the  department  prior  to  his  appomtment  was  authorized  by 
the  Postmaster  General,  the  only  officer  competent  under  the  law  to 
employ  extra  clerks  in  his  department;  and  this  fact,  taken  in  con- 
nection with  the  fact  that  no  demand  was  made  upon  the  department 
during  the  said  Mayo's  life,  and  not  until  nearly  eleven  years  after- 
wards, justifies  the  inference  that  the  department  entertained  the 
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proper  view  of  the  case,  and  in  which  view  your  committee  are  inclined 
to  concur. 

They  feel  that  the  equity  of  the  case  is  not  sufficiently  strong  to 
justify  them  in  recommending  the  payment  of  the  compensation 
prayed  for,  establishing  thereby  a  precedent  which  might  lead  to 
much  laxity  and  abuse.  They  think  it  best  to  adhere  strictly  to  the 
rule  that  no  clerks  or  officers  shall  be  added  to  the  public  service  by 
the  executive  departments  beyond  what  is  authorized  by  law  and  pro- 
vided for  by  appropriation,  and  therefore  they  recommend  the  adoption 
of  the  accompanying  resolution : 

Resolved,  That  the  prayer  of  the  representative  of  George  Mayo, 
deceased,  ought  not  to  be  granted. 
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1st  Session,      \  f    No.  77.  . 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  21,  I860.— Ordered  to  be  printed. 

Mr.  Bragg  submitted  following 

REPORT. 

The  Cofmnittee  o?i  Claims,  to  %vhani  was  referred  the  meinorial  of  Charles 
M.  Perry,  have  had  the  same  under  consideration,  and  submit  the/oHow- 
ing  report: 

The  memorialist  states  that  he  was  appointed  a  messenffer  in  the 
office  of  the  Treasurer  of  the  United  States  on  the  28th  of  September, 
1853,  at  a  salary  of  $700  per  annum,  afterwards  increased  to  $840,  to 
take  effect  from  the  date  of  his  appointment ;  that  from  the  date  of  his 
appointment  to  the  1st  day  of  January,  1857,  he  performed  no  duties 
as  messenger,  but  that  he  was  employed  in  the  office  as  a  copying 
clerk,  and  for  which  he  claims  pay  as  a  first  class  clerk,  and  that, 
deducting  the  pay  he  received  as  messenger,  there  would  remain  the 
8um  of  $1,172  94,  for  payment  of  which  he  asks  that  Congress  may 
make  provision. 

A  number  of  letters  from  officers  in  the  treasury  office  are  filed  with 
the  memorial  to  substantiate  the  claim ;  among  others,  one  from  Wm. 
B.  Randolph,  chief  clerk,  bearing  date  the  29th  November,  1855,  in 
which  he  states :  **  You  know  that  for  some  time  before  your  appoint- 
ment, and  subsequently,  the  proper  duties  of  messenger  were  and  have 
been  performed  by  two  persons  employed  as  laborers,  the  former  mes- 
senger having,  since  1846,  been  engaged  in  the  money-room  exclu- 
sively, and  you  were  not  required  to  take  his  position  in  that  room." 

No  explanation  or  reason  is  given  for  this  arrangement. 

A  copy  of  a  letter  from  Samuel  Casey,  Treasurer  of  the  United 
States,  to  the  Hon.  James  Guthrie,  Secretary  of  the  Treasury,  is  also 
filed,  asking  that  Mr.  Perry  may  be  allowed  such  sum  out  of  the  con- 
tingent fund  of  the  department  as  in  justice  ought  to  be  paid  to  him. 
It  states,  among  other  things,  that  ^'  as  Mr.  Perry  had  no  practice  in 
the  duties  of  messenger,  and  was  willing  to  do  any  duty  in  the  office 
he  could,  he  was  employed  in  making  out  and  transcribing  the  books 
of  the  accounts  in  the  office.*' 

What  Mr.  Guthrie's  reply  was  to  this  application  does  not  appear ; 
his  answer  to  Mr.  Casey's  letter,  if  any  was  given,  not  being  filed. 
The  committee,  however,  take  it  for  granted  that  he  refused  the  appli- 
cation. 

An  examination  of  the  official  register  shows  that  Mr.  Perry  now 
holds  a  second  class  clerkship  in  the  Treasurer's  office;  and  although  > 
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• 

the  committee  are  uninformed  as  to  the  date  of  his  promotion^  they 
suppose  it  was  when  he  states  that  he  ceased  to  discharge  the  duties 
for  which  he  now  asks  compensation. 

Upon  the  whole,  the  committee  are  satisfied  that  the  arrangement 
as  to  Mr.  Perry's  taking  the  place  of  messenger,  the  duties  of  which 
were  discharged  by  others,  was  made  with  his  consent  and  for  his  ben- 
efit, and,  so  far  as  appears,  without  the  sanction  of  the  head  of  the 
department — without  whose  consent,  and  that  only  during  a  session  of 
Congress,  unless  when  indispensably  necessary  to  answer  some  call 
made  by  either  house  of  Congress  at  one  session,  to  be  answered  at 
another,  no  extra  clerk  could  legally  be  appointed  in  any  department, 
bureau,  or  office.     (See  vol.  5,  Stat,  at  Large,  p.  525,  §  15.) 

That  act,  together  with  others  of  like  character,  was  passed  by  Con- 
gress to  prevent  abuses.  The  policy  which  prompted  such  legislation 
ought  not,  in  the  opinion  of  the  committee,  to  be  disregarded,  unless, 
for  very  strong  reasons.  In  their  opinion,  this  case  furnishes  no  such 
reasons.  They  therefore  report  the  accompanying  resolution,  denying 
the  prayer  of  the  memorialist,  and  recommend  its  adoption  by  the 
Senate. 

Eesdved,  That  the  claim  of  Charles  M.  Perry  for  $1,172  94,  for 
clerical  duties  alleged  to  have  been  performed  by  him  in  the  office  of 
Treasurer  of  the  United  States,  from  the  28th  September,  1853,  to  the 
1st  January,  1857,  while  holding  the  place  of  messenger  therein,  be, 
and  the  same  is  hereby,  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


FuROAKT  23,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  made  the  following 

REPORT. 

[To  accompany  Joint  Resolution  S.  15.] 

Tht  CommiUee  an  Naval  Affairs,  to  whom  was  referred  the  petition  of 
John  C.  Carter  J  a  lieutenant  in  the  navy,  having  had  the  same  under 
consider aiion,  beg  leave  to  report  : 

That  by  joint  resolution  approved  February  13, 1855,  it  was  resolved 
*^  That  in  the  settlement  of  nis  accounts.  Lieutenant  John  C.  Carter 
nhall  be  allowed  such  expenses  as  were  incurred  by  him  whilst  acting 
as  purser  on  board  the  ship  Massachusetts,  undergoing  repairs  at  San 
Francisco,  California :  Providedy  The  amount  shall  not  exceed  the  sum 
of  one  thousand  eight  hundred  and  sixty-nine  dollars  and  five  cents," 
($1,869  05.)     That  in  the  settlement  of  his  accounts,  the  accounting 
ofiScers  of  the  treasury  allowed  to  Lieutenant  Carter  only  the  expenses 
incurred  by  him  whilst  the  Massachusetts  was  actually  undergoing 
repairs,  viz:  $913  69 — leaving  a  balance  of  $955  36  of  the  amount 
specified  in  the  resolution  unpaid,  which  latter  amount  was  incurred 
for  extraordinary  expenses  growing  out  of  his  acting  pursership  of  the 
Massachusetts,  and  was  intended  by  the  committee  reporting  the  reso- 
lution to  be  covered  by  the  amount  therein  named — vouchers  for  that 
exact  sum  having  been  presented  to,  and  examined  by,  that  committee, 
and  for  which,  in  their  opinion,  Lieutenant  Carter  was  entitled  to 
relief,  and  which  only  failed  to  be  so  expressed  in  the  resolution  by  the 
accidental  omission  of  a  word  in  the  hurry  of  its  preparation.     (See 
statement  of  the  then  chairman  of  the  Senate  Naval  Committee,  Cong. 
(Jlobe,  first  sess.  thirty-fifth  Cong.,  pp.  2259  and  2260.) 

Tour  committee  therefore  report  the  accompanying  joint  resolution, 
and  recommend  its  passage. 
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36th  Cong&bbs,  )  SENATE.  (  Rbp.  Com. 

l8t  Session.     X  I     No.  '79. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  23,  1860.— Ordered  to  be  printed. 


Mr.  PuQH  made  the  following 

REPORT. 

[To  accompany  Bill  S.  199.] 

The  Committee  on  Public  Lands ^  to  whom  wns  referred  the  petition  of 
Henry  Hobbs,  of  the  State  of  Maine,  for  an  extension  of  the  a^  ^^  to 
provide  for  satisfying  claims  for  bounty  lands  for  military  services  in 
the  late  war  xoith  Great.  Britain,  and  for  other  purposes,"  approved 
Jtdy  27,  1842,  has  examined  the  subject,  andask  leave  now  to  report: 

The  act  of  July  27,  1842,  by  its  first  section,  authorized  the  location 
<»f  all  bounty-land  warrants  for  military  service  in  the  war  of  1812 
with  Great  Britain,  which  remained  unsatisfied  at  that  date,  within 
the  period  of  five  years  thereafter.  The  second  section  extended  for  a 
like  period  the  authority  to  issue  and  to  locate  bounty-land  warrants, 
under  two  acts  approved  January  27,  1835,  (Statutes  at  Large,  vol.  4, 
page  749,)  one  with  regard  to  officers  and  soldiers  in  the  war  of  1812, 
and  one  with  regard  to  officers  and  soldiers  in  the  revolutionary  war. 
The  act  of  1842  declared,  nevertheless,  **  that  all  cases  which  shall  not, 
within  the  time  aforesaid,  be  finally  disposed  of,  shall  be  thereafter 
forever  barred  from  the  benefits  of  all  claim  to  bounty  land  for  services 
|KTformed  within  the  spirit  and  meaning  of  said  acts."  (Statutes  at 
Large,  vol.  5,  page  497.) 

The  two  acts  of  January  27,  1885,  ceased  to  be  effectual,  by  limita- 
tion, on  the  26th  of  May,  1839,  and  the  1st  of  January,  1840,  respect- 
ively, and  were  themselves  acts  to  revive  and  continue  in  force,  for  the 
third  or  fourth  time,  certain  acts  which  had  then  expired. 

The  act  of  1842  expired  on  the  27th  of  July,  1847,  by  limitation; 
hut  wjLs  revived  by  the  act  of  June  26,  1848,  and  continued  in  force 
«luring  a  term  of  five  years  from  the  date  last  named.  (Statutes  at 
liarge,  vol.  9,  page  240.) 

This  act  of  1848  expired  on  the  26th  of  June,  1853,  but  was  revived 
for  a  term  of  five  years  from  that  date,  by  the  act  of  February  8, 
1854.     (Statutes  at  Large,  vol.  10,  page  267.) 

The  (Commissioner  of  the  General  Land  Office  recommends  that  the 
act  of  1842  be  revived  and  continued  in  force  indefinitely;  but  the 
reasons  assigned  for  this  recommendation  are  not  of  a  satisfactory 
character.     The  claims  for  bounty  lands  under  that  act  are  now  very 
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ancient ;  they  have  been  lost,  by  mere  neglect,  five  or  six  times,  and 
and  after  foil  and  repeated  notice  as  to  the  consequences  of  such  neglect. 
It  may  be  convenient  to  the  General  Land  Office,  and  in  some  few 
cases,  perhaps,  would  be  equitable  to  enlarge  the  period  for  locating 
warrants  heretofore  issued ;  and  the  committee  is  willing  to  continue 
the  act  of  1842  in  force,  to  that  extent,  for  three  years.  But  the  fact 
that  such  warrants  may  be  claimed  by  the  heirs-at-law  (ever  so  remote 
in  degree)  of  deceased  officers  and  soldiers — ^and  not  merely,  as  under 
the  general  acts  of  March  3,  1855,  and  May  14,  1856,  by  the  officers 
and  soldiers  themselves,  or  their  widows  or  minor  children — ^affords  a 
sufficient  reason  why  claims,  which  are  destitute  of  merit,  as  to  most 
of  those  who  would  now  assert  them,  should  not  be  relieved  from  the 
usual  consequences  of  so  great  a  lapse  of  time. 
The  committee  reports  a  bill  in  accordance  with  these  suggestions. 
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36th  Coxgrbss,  )  SENATE.  C  Rep.  Com. 

\8t  Session.     \  )     No.  80. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  23,  1860.~Ordered  to  be  printed. 


Mr.  Brown  made  the  following 

REPORT. 

[To  accompany  Bill  S.  201.] 

The  Cbinmittee  on  the  District  of  Columbia,  to  whom  was  referred 
the  several  petitions  and  memorials  in  relation  to  a  railway  on  Penn- 
•^ylvania  avenue,  from  the  navy-yard  to  Georgetown,  having  had  the 
same  under  consideration,  ask  leave  to  report  the  accompanying  bill. 
They  also  present  as  a  part  of  this  report  an  estimate  of  the  costs  and 
expenses  of  constructing  and  working  the  railway. 

Cost  of  equipment  and  construction. 

Cust  of  real  estate  in  Georgetown  and  Navy  Yard |50,000  00 

41  cars,  (to  run  every  two  and  a  half  minutes,)  $900  00 

each 36,900  00 

2.S7  horses,  being  7  to  each  car 35,875  00 

Distance  from  Navy  Yard  to  Georgetown,  four  and  a  half 
miles,   making   nine  miles   of   double  track,   at 

$10,500  per  mile 94,500  00 

Two  sets  of  double  harness  for  each  car,  $30 1,200  30 

Distance  from  Pennsylvania  avenue,  along  Seventh  street, 
to  M  street,  four  fifths  of  a  mile,  making  one  mile 
and  three  fifths,  at  $10,500  per  mile,  double  track,       16,800  00 
Miscellaneous  expenditures,  not  enumerated 20,000  00 

Total  cost  of  equipment,  (Xrc $258,275  30 


Expenses  for  icorking  the  road,  per  annum, 

44  drivers,  at  $8  per  week 16,400  00 

^>  timers,  at$500  perannum 3,000  00 

44  conductors,  at  $600  per  annum 26,400  00 

Jo  smiths,  $475  per  annum 4,750  00 

2  stable  foremen 1,050  00 
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22  ostlers 6,176  00 

2  clerks 1,800  00 

1  general  manager 2,500  00 

4  feed-men 1,248  00 

Car  oil 150  00 

Lamp  lighter 300  00 

Office  expenses,  stationery,  ftiel,  &c 500  00 

Sundries^  not  enumerated 5,000  00 

Taxes,  Insurance,  and  repairs  on  real  estate 1,000  00 

Estimating  that  in  ten  years  the  horses  will  have  died, 
and  the  total  destruction  of  the  track,  cars,  and 

harness,  one  tenth  per  annum 20,527  53 


Total  expenses  for  working  the  road,  per  annum $90,801  53 


Average  receipts  of  omnibuses,  each,  per  day,  $7  50, 

making,  for  forty-one  omnibusses,  per  annum 95,940  00 

Add  50  per  cent,  increase  of  the  travel  of  the  cars  over 

the  omnibusses,  per  annum 47,970  00 

$143,910  00 


Total  receipts  of  the  road,  per  annum $143,910  00 

Total  expenses  of  the  road 90,801  53 

$53,109  47 

Horse  feed  for  287  horses,  per  annum 19,000  00 

Six  per  cent,  interest  on  construction  and 

equipment 15,496  51 

34,496  51 

Net  earnings $18,612  96 

Out  of  which  is  to  be  paid  the  sum  stipulated  to  the  support  of  the 
public  schools  in  Washington  and  Georgetown. 
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36th  Congrk's,  )  SENATE.  (  Rep.  Com. 

l8t  Session,     S  f     No.  81.- 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

Fbbruart  27,  1860. — Ordered  to  be  printed. 


Mr.  Hale  made  the  following 

REPORT. 

[To  accompany  Bill  S.  221.] 

The  Committee  on  Fast  Offices  and  Post  Roads,  to  tchom  was  referred 
the  petition  of  A,  T,  Spencer  and  O.  S.  Hubbard,  of  Chicago ,  Illinois, 
praying  compensation  for  serv^ices  performed  in  carrying  the  mails  07i 
their  line  of  steamers  between  Chicago  and  the  ports  on  Lake  Stiperio7\ 
have  had  the  same  under  consideration,  and  beg  leave  to  report: 

The  memorialists  represent  that  they  trans])orted,  at  the  request  of 
the  postmasters  and  agents  of  the  Post  Office  Department,  the  United 
States  mails,  in  steamboats,  between  the  city  of  Chicago^  Illinois,  and 
the  several  ports  on  Lake  Superior,  from  the  year  1854,  to  the  present 
time,  during  the  season  of  navigation,  for  which  they  have  not  been 
compensated,  and  they  now  pray  that  Congress  will  allow  them  a  fair 
and  equitable  remuneration  for  the  said  service. 

They  further  represent  that  this  service  was  performed  in  ccmtem- 
plation  of  an  allowance  to  be  made  to  them  equal  to  that  awarded  by 
tlie  government  for  service  of  a  similar  character,  and  the  distinct 
assurance  of  the  agents  of  the  Post  Office  Department  was  given  to 
them  that  they  would  be  adequately  comi)en8ated  therefor. 

The  evidence  before  the  committee  of  the  faithful  and  efficient  char- 
acter of  the  service  rendered  by  the  memorialists  is  clear  and  satisfac- 
tory ;  and  that  it  was  undertaken  and  performed  at  the  request  of  the 
pjovernment  officials  having  charge  of  the  mails. 

Most  satisfactory  proof  of  the  performance  of  the  service  is  to  be  found 
in  the  testimony  of  Captains  J.  E.  Turner,  John  Wilson,  and  B.  G. 
Sweet,  confirmed  by  the  affidavits  of  the  i)08tmasters  at  Chicago,  Mil- 
waukie,  Mackinac,  Marquette,  Eagle  River,  Ontonagon,  and  La  Pointe. 
This  evidence,  coming  from  men  of  character  and  experience,  entirely 
conversant  with  all  the  facts  connected  with  the  transportation  of  the 
mails  on  the  route,  is  such  as  the  committee  are  disposed  to  place  the 
fullest  reliance  in  as  substantiating  the  facts  alleged  by  the  memo- 
rialists. 

The  evidence  being  somewhat  voluminous,  the  committee  will  not 
burden  the  Senate  with  its  full  publication,  but  will  solicit  its  attention 
to  the  explicit  affidavit  of  Captain  J.  E.  Turner,  appended  to  this 
report,  marked  exhibit  E. 
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The  witncsBCs  generally  concur  in  the  statement  set  forth  in  the  peti- 
tion that  the  service  was  performed  by  the  memorialists  at  times  under 
circumstances  of  great  hazard  to  life  and  property  ;  and  it  is  the  unan- 
imous opinion  of  the  committee  that  they  should  receive  com])enKation 
proportionate  to  the  service  rendered  and  the  danger  incurred. 

The  committee  are  satisfied  that  the  steamers  belonging  to  the  line 
owned  by  the  memorialists,  afford  the  most  expeditious  and  reliable 
means  for  the  transportation  of  the  mails  between  the  city  of  Chicago 
and  the  several  ports  on  Lake  Superior ;  and  moreover,  that  it  was 
through  their  agency  that  the  inhabitants  of  a  remotely  located  country 
were  furnished  with  their  semi-monthly  mails  from  that  point,  durinj]^ 
the  season  of  navigation,  since  the  year  1854. 

From  all  the  evidence  in  the  case,  and  from  the  statements  of  reliable 
persons  having  a  personal  knowledge  of  the  facts,  the  committee  are 
confident  that  the  service  for  which  compensation  is  sought  was  actually 
and  faithfully  ])erformed ;  that  the  interest  of  a  large  and  active  busi- 
ness community  engaged  in  the  development  of  an  important  source  of 
national  wealth,  required  the  performance  of  the  service  rendered  by 
the  memorialists,  and  for  which  they  have  received  no  compensaticm. 

In  view  of  the  facts  in  the  case,  the  committee  believe  that  a  bill 
should  be  passed  instructing  the  Postmaster  General  to  settle  the  claim 
of  the  memorialists,  upon  the  principle  of  a  compensation  equal  to  that 
paid  for  like  service  of  the  United  States;  and  they  report  a  bill  accord- 
ingly, and  recommend  its  passage. 


E. 

District  of  Colimbia,  County  of  JVashuujion: 

Before  the  undersigned,  C.  W.  C.  Dunnington,  a  justice  of  the  peace 
in  and  for  tlie  county  and  district  aforesaid,  personally  appeared  Cap- 
tain John  E.  Turner,  captain  of  the  steamers  Northerner  and  Iron 
City,  running  between  Detroit  and  Lake  Superior,  who,  being  duly 
sworn,  deposeth  and  saith,  that  he  is  well  acquainted  with  the  trade  on 
Lake  Superior  connected  with  steamboating,  having  been  formerly, 
viz:  in  the  year  1855,  commander  of  the  steamer  Northerner,  and  since 
then  to  the  present  time  commander  of  the  steamer  Iron  City ;  that  he 
knows  well  the  steamers  Superior  and  Lady  Elgin ;  that  he  is  cognizant 
of  the  fact,  that  during  the  years  1854,  1855,  and  1856  the  former,  and 
during  the  years  1856,  1857,  1858,  and  1859  the  latter,  did  carry, 
during  the  jieriod  of  navigation,  the  United  States  mail  between  Chi- 
cago and  the  ports  on  Lake  Sui)erior ;  that  service  was  performed  at  the 
request  of  the  agents  of  the  Post  Office  Department  of  the  Unitetl 
States ;  that  it  was  done  at  great  risk  and  expense  to  the  steamers  afore- 
said ;  that  the  bulk  of  it  was  sometimes  large,  and  equal  to  that  stated 
in  the  memorial  of  the  owner  of  the  said  steamer  directed  to  the  Senate 
and  the  House  of  Representatives  of  the  United  States,  which  he  has 
carefully  read;  and  to  the  truth  of  the  allegations  made  in  said  memo- 
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rial  he  hereby  makes  oath,  having  carefully  read  the  same,  and  com- 
pared them  to  the  facts  to  him  personally  known ;  the  said  memorial 
being  the  one  marked  No.  1,  and  certified  to,  by  the  undersigned  jus- 
tice of  the  peace  aforesaid,  as  the  one  read  to  this  deponent  before 
making  this  affidavit. 

J.  E.  TURNER. 

Sworn  to  and  subscribed  before  me,  this  14th  day  of  February,  1860. 

0.  W.  C.  DUNNINGTON, 

Justice-  of  the  Peace, 
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36th  Congress,  )  SENATE.  (  Bbp.  Com. 

lat  Session.     S  ?    No.  82. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Feikcakt  37,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  made  the  following 
REPORT. 

[To  accompany  Bill  S.  222.] 

The  Committee  on  Fetisions,  to  whom  was  referred  the  petition  of  Mary 
Featheratony  widow  of  John  Featkerston,  late  a  boatswain  in  the  United 
States  navy  J  praying  to  he  allowed  a  pension^  beg  leave  to  report : 

That  it  appears  the  husband  of  the  petitioner  was  appointed  boat- 
swain in  December,  1841,  and  died  on  the  30th  October,  1852,  at  the 
navy-yard,  Pensacola,  Florida. 

The  records  show  that  said  Featherston  died  while  in  the  line  of  his 
duty,  at  the  navy-yard,  as  above  stated,  having  been  admitted  on  the 
sick  list  with  fever  on  the  4th  August  preceding,  and  that  his  disease 
terminated  in  ascites,  or  dropsy  in  the  belly,  which  ended  in  death. 

Surgeon  Hulse,  of  the  United  States  navy,  who  was  stationed  there 
at  the  time,  says  Featherston  was  constantly  attending  to  his  duties  in 
the  navy-yard  up  to  the  date  of  his  admission  on  the  sick  list,  when  he 
was  attacked  with  fever,  and  that  he  has,  no  doubt,  that  several  of  the 
large  viscera  were,  at  the  time  of  his  admission,  affected  with  a  chronic 
disease,  contracted  under  exposures,  which  it  is  now  impossible  to  recog- 
nize or  trace  to  their  origin.  The  prominent  feature  eventually  was 
dropsy,  and  all  know  that  this  disease  is  the  result  of  complications  in 
the  great  organs. 

Your  committee,  after  a  full  examination  of  the  case,  are  of  the 
opinion  that  the  petitioner  is  entitled  to  relief,  and  report  a  bill  accord- 
ingly, and  recommend  its  passage. 
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36th  CoNGKBas,  )  SENATE.  C  Rep.  Com. 

l8t  Ses»um.     S  i     No.  83. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

Fkbrl  ARY  27,  1860. — Ordered  to  be  prini^d. 


Mr.  IvERSON  made  Ihe  following 

REPORT. 

[To  accompany  Bill  S.  223.] 

The  Ctnnmitite  an  Claims,  to  whom  teas  referred  the  memorial  of  J,  J. 
Lints,  asking  compensation  for  his  services  as  custodian  of  the  public 
property  connected  toith  the  impi^ovements  of  the  harbor*  at  Erie,  Penn- 
m/lvania,  having  had  the  same  under  consideration,  report : 

It  appears  from  official  docaiments,  that,  in  1853,  the  memorialist 
was  appointed  local  agent  and  engineer  for  the  improvement  of  the 
harbor  at  Erie,  Pennsylvania,  at  a  compensation  of  $120  per  month, 
by  Colonel  Abert,  corps  topographical  engineers,  with  the  approval 
of  the  Secretary  of  War.  When  the  appropriation  for  the  work 
became  so  far  exhausted  as  to  render  it  necessary  to  suspend  opera- 
tions, Mr.  Lints  was  continued  in  service  as  custodian  of  the  public 
proiierty  ]>ertaining  to  the  harbor,  at  a  reduced  comi)ensation  of  two 
dollars  per  day.  He  now  claims  $1,236  compensation  for  his  services 
as  custodian,  from  the  8th  of  April,  1857,  to  the  16th  December,  1858, 
inclusive,  no  part  of  which,  he  avers,  has  ever  been  paid  him.  The 
correctness  of  the  account  is  admitted  by  the  officer  in  charge  of  harbor 
improvements  on  the  lakes,  but  an  offset  is  made  to  the  amount  of 
$815  14,  being  the  value  of  a  certain  amount  of  timber  which  disap- 
IHjared  or  was  lost  whilst  in  charge  of  Mr.  Lints.  The  memorialist 
prays  that  thiJ*  shall  not  be  chargeil  against  him,  inasmuch  as  said 
timber  was  carried  away  and  lost  by  storms,  in  part,  and  in  part  was 
stolen,  neither  of  which  was  he  able  to  control.  A  number  of  wit- 
nesses confirm  this  statement  of  Mr.  Lints,  and  testify  to  his  having 
been  a  faithful  and  attentive  officer.  He  received  no  pay  after  the  8th 
of  April,  1857,  l)ecau8e  the  appropriation  for  the  improvement  of  the 
harlK>r  at  Erie  had  been  exhausted  previous  to  that  date.  The  com- 
mittee think  him  entitled  to  the  amount  claimed,  and  report  a  bill 
acconlingly. 
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36th  Congrhss,  )  SENATE.  v  Rkp.  Com. 

1st  Session.     J  )    No.  84. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  27,  I860.— Ordered  to  be  printed. 

Mr.  NiCHOUSON  made  the  following 

REPORT. 

[To  accompany  Bill  S.  224.] 

The  Committee  on  Revolutionary  Claims,  to  whom  was  re/erred  the  peti- 
tion of  WiUiam  Nason  and  others ,  legal  representaiives  of  John  Lord^ 
deceased  y  make  the  following  report : 

They  have  carefully  examined  the  several  papers  on  file  in  the  case, 
and  find  them  fully  sustaining  the  report  made  to  the  Senate,  on  the 
15th  of  February,  1858.  The  committee  therefore  adopt  the  said 
report  as  follows : 

In  The  Senate,  February  15^  1858. 

The  Committee  on  Claims,  to  wlioin  was  referred  the  petition  of  WiUiam 
Nason  and  others,  legal  representatives  of  John  Lord,  deceased, 
report: 

This  claim  is  founded  upon  the  allegation  that  John  Lord  served 
his  country,  during  the  war  of  the  revolution,  as  a  seaman  on  board 
the  United  States  ship-of-war  ^'Ranger,"  from  April  or  May,  1779, 
to  May,  1780,  when  she  was  taken  at  the  surrender  of  Charleston,  and 
that  he  was  detained  on  board  a  guard-ship  some  time  afterwards,  and 
finally  liberated  about  the  last  of  July — making  in  all  fifteen  months. 
James  Gooch  deposes  that  he  was  purser  and  clerk  of  said  vessel  during 
the  time  mentioned ;  thinks  Lord  was  aboard ;  that  no  pay-roll  was 
made  out,  and  no  payments  made  to  the  men. 

Jo8ei)h  Wardwell,  a  shipmate  of  Mr.  Lord,  also  testifies  to  the  truth 
«»f  the  tacts  alleged. 

In  the  original  petition  of  Mr.  Lord  for  the  payment  of  this  claim, 
which  was  presented  to  the  20th  Congress,  he  assigns  as  the  reasons 
why  his  claim  was  not  sooner  urged,  that  at  the  time  of  his  discharge 
he  did  not  know  that  any  provision  had  been  made  by  government  for 
paying  off  the  seamen ;  nor  until  1798,  when,  on  his  return  from  a 
foreign  voyage,  he  was  informed  by  Captain  Wardwell,  (whose  affida- 
vit is  in  the  case,)  that  he  and  other  ^  ^Rangers' '  had  been  paid.  He  then 

uigitized  by  VjOOQIC 


I  WILLIAM   NASON   AND   OTHERS. 

applied  to  an  agent  to  assist  him  in  procuring  his  pay,  but  without 
success  ;  and  that  it  still  remains  unpaid. 

It  appears  from  statements  that  there  are  no  records  of  the  "Ranger'" 
in  either  the  Treasury,  War,  or  Navy  Departments. 

The  case  has  been  twice  favorably  reported  in  the  House  of  Repre- 
sentatives, and  once  a  bill  passed  for  its  payment ;  but  it  being  near 
the  close  of  the  Congress,  the  bill  does  not  appear  to  have  received  anv 
action  in  the  Senate.  No  adverse  report  upon  it  appears  to  have  ever 
been  made. 

The  committee  are  of  opinion  that  the  evidence  before  them  sustains 
the  claim,  and  they  report  a  bill  for  the  payment  of  the  amount  of 
wages  due,  with  interest  thereon  from  the  time  that  proof  of  the 
service  rendered  was  produced  and  the  claim  was  made  upon  the 
government  for  payment  of  what  was  then  due. 
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3Cth  Congress,  )  SENATE.  C  Rep.  Com. 

Ut  Session.      \  )    No.  85. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

Febbdast  27, 1860. — Ordered  to  be  printed. 


Mr.  Powell  submitted  the  following 

REPORT. 

[To  accompany  Bill  S.  225.] 

7V/»  Committee  on  Penmons,  to  whom  was  referred  the  petition  of  Annie 
1>.  Reeves^  tvidotv  of  J,  S,  K,  Reeves,  deceased^  late  captain  in  the 
jirxt  regiment  of  United  States  artillery,  report: 

That  it  appears  from  the  rolls,  that  Captain  J.  S.  K.  Reeves,  de- 
»'ase<l,  the  husband  of  the  petitioner,  was  appointed  second  lieutenant 
'•f  the  first  artillery,  July  1,  1838;  first  lieutenant,  June  21,  1839; 
'aptain,  April  1,  1850 ;  and  died,  February  22,  1851. 

The  petitioner  applies  for  a  pension  on  the  ground  that  her  husband 
•li'd  of  injuries  received  while  in  the  line  of  his  duty,  in  the  service  of 
tilt*  Unitetl  States. 

Charles  lIcDougall,  surgeon,  of  the  United  States  army,  certifies 
that  Cai)tain  Reeves  was  under  his  professional  treatment  from  June, 
Is4G,  to  June,  1848,  for  disease  of  the  left  testicle,  caused  by  an  injury 
rtwiveil  Avhile  on  drill  at  Fort  Adams,  Rhode  Island,  sometime  in  1845, 
which  he  Mieves  was  the  cause  of  his  death,  in  February,  1851.  C. 
H.  Wheelingsly,  surgeon,  of  the  United  Stiites  Navy,  who  attended 
<'aj»tain  RtHJves,  at  Pensacola,  in  1846,  states:  ^^I  have  never  doubted 
Imt  that  the  injury  which  ultimately  caused  his  (Captain  Reeves's) 
•Uath  was  received  in  the  line  of  his  duty."  (See  statements  of  sur- 
L'l-fUKs  McDougall  and  Wheelingsly.) 

At  the  time  of  his  death  no  rei)()rt  was  made  by  a  medical  officer,  as 
ijf  clid  not  die  at  a  military  post.  Acting  Surgeon  Greneral  R.  C.  Wood, 
United  States  army,  states  that  the  certificate  of  Surgeon  McDougall 
is,  in  his  opinion,  entitled  to  all  the  credit  that  would  be  given  to  a 
Miuilar  statement  from  the  records  of  the  surgeon  general's  office. 
<*aptain  J.  Jones,  United  States  army,  states  that  Captain  Reeves 
was  ordered  to  Pensacola,  Florida,  in  anticipation  and  preparatory  to 
the  war  with  Mexico,  and  that  his  health  was  so  much  impaired  that  he 
was  unable  to  go  with  his  company  to  Mexico,  and  was  assigned  duty 
iit  West  Point.  That  he  was  at  the  post  with  Captain  Reeves  when  he 
r»reived  the  injury,  went  with  him  to  Pensacola,  and  was  subsequently 
witli  him  between  three  and  five  years  during  his  illness,  and  nevefijTp 
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doubted  that  his  disease  was  caused  by  the  injury  he  received  while 
drilling  his  company  at  Fort  Adams.  Under  the  general  laws  relating 
to  the  peace  establishment,  pensions  are  granted  to  widows  whose  hus- 
bands die  by  reason  of  any  vxmnd  received  in  actual  service.  Had 
petitioner's  husband  died  from  wounds,  injuries,  or  disease  contracted 
in  any  war,  she  would  have  been  entitled  to  a  pension  for  life,  under 
the  general  law.  We  are  of  the  opinion  that  the  case  of  the  petitioner 
comes  within  the  spirit,  if  not  the  letter  of  the  law;  that  her  case  is  a 
meritorious  one. 

Your  committee  report  a  bill  for  her  relief,  and  ask  its  passage. 


Digitized  by 


Google 


36th  CoNGRiss,  )  SENATE.  (  Rbp.  Com. 

1st  Session,      \  (    No.  86. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


FcBRUART  27,  1860. — Ordered  to  be  printed. 


Mr.  Powell  submitted  the  following 

REPORT. 

7%e  Cafnmittee  on  Pensions,  to  whoin  was  re/o^ed  the  papers  of  Jane 
Perry,  toidoto  of  the  laie  Commodore  M,  C.  Perry,  United  States 
navy,  repoii: 

That  no  petition  of  Mrs.  Perry  accompanies  the  papers,  and  it 
appears  that  she  has  made  no  application  to  the  Pension  Bureau  for  a 
pension.  The  proof  establishes  the  fact  that  Commodore  Perry  died 
of  gout,  or  rheumatism,  in  the  heart.  There  is  no  evidence  before  the 
committee  that  the  disease  of  which  he  died  was  contracted  while  in 
the  line  of  his  duty.  If  Commodore  Perry  died  in  consequence  of  dis- 
ease contracted,  or  of  injuries  or  casualties  received  while  in  the  line 
of  his  duty,  his  widow,  under  the  general  law,  (see  act  3d  of  March, 
1817,)  by  application  to  the  Pension  Bureau,  and  making  satisfactory 
proof  that  her  late  husband  died  in  consequence  of  disease  contracted, 
or  of  casualties  or  injuries  received  while  in  the  line  of  his  duty, 
would  be  entitled  to  receive  a  pension.  If  proof  were  now  made,  or 
should  be  hereafter  made,  that  Commodore  Perry  died  of  disease  con- 
tracted, or  casualties  or  injuries  received  while  in  the  line  of  his  duty, 
the  general  law,  as  it  now  is,  affords  his  widow  the  relief  now  asked. 
We  do  not  think  Mrs.  Perry  entitled  to  a  pension,  unless  her  case  is 
brought  within  the  provisions  of  the  act  above  referred  to ;  in  that 
event,  no  special  legislation  is  required,  the  general  laws  affording 
abundant  relief. 

Your  committee,  therefore,  beg  leave  to  offer  an  adverse  report. 
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36th^Conobbss,  )  SENATE.  C  Rkp.   Com. 

let  Session.     S  I     No.  87. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Febkoart  28,  I860.— Ordered  to  be  printed. 


Mb.  Bbaog  submitted  the  following 

REPORT. 

The  Committee  on  Claims,  to  whom  was  re/erred  the  petition  of  Eliza 
E.  Ogden,  have  had  the  same  under  consideration ^  and  submit  thefoHn 
lowing  report: 

The  petitioner  states  that  she  is  the  widow  of  the  late  Major  Edmund 
A.  Ogden,  assistant  quartermaster  in  the  United  States  army,  and  she 
asks  that  a  per  centage  may  be  allowed  her  upon  public  money  dis- 
bursed by  her  said  husband. 

From  a  statement  fiirnished  by  the  Third  Auditor  of  the  Treasury,  it 
appears  that  the  sum  of  $116,040  were  disbursed  by  Major  Ogden, 
out  of  appropriations  for  the  suppression  of  Indian  hostilities,  and 
$279,238  10  during  the  Mexican  war;  making  an  aggregate  of 
$395,278  10 ;  and  that  these  disbursements  were  made  between  the 
Ist  October,  1840,  and  the  30th  September,  1849. 

The  third  section  of  an  act  entitled  *'An  act  making  appropriations 
fur  the  civil  and  diplomatic  expenses  of  the  government  for  the  year 
1839,"  and  approved  March  3,  1839,  is  as  follows: 

^^ And  he  it  further  ena^iedj  That  no  officer  in  any  branch  of  the 
public  service,  or  any  other  person,  whose  salaries,  or  whose  pay  or 
emoluments  is  or  are  fixed  oy  law  or  regulations,  shall  receive  any 
extra  allowance  or  compensation,  in  any  form  whatever,  for  the  dis- 
bursement of  public  money  or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensation  be  authorized  by  law." 

The  compensation  claimed  is  for  disbursements  of  public  money 
since  the  passage  of  that  act;  and  the  committee  are  unable  to  see 
any  reason  why  the  provisions  of  the  act  should  be  disregarded  in  this 
case.  They  recommend  the  adoption  of  the  resolution  herewith  re~ 
ported. 

Resolved,  That  the  claim  of  Eliza  E.  Ogden  be  rejected. 
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Ist  Seaaian.     )  \    No.  88. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fkbhuart  28,  I860.— Ordered  to  be  printed. 


Mr.  Clay  made  the  following 

REPORT. 

[To  accompany  Bill  S.  227.] 

The  Committee  on  Feiimoiis,  to  whom  was  re/erred  thepetitiati  of  Laura 
C\  Humber,  widmo  of  the  late  Captain  Charles  W,  Humher,  beg  leave 
to  report: 

That  it  appears  from  the  records  of  the  War  Department,  the  hus- 
l)and  of  the  petitioner  entered  the  United  States  army  as  a  cadet  in 
September,  1835,  was  second  lieutenant  of  seventh  infantry  July  1 ,  1840 ; 
first  lieutenant,  September,  1845 ;  brevet  captain,  *'for  gallant  and  mer- 
itorious conduct  in  the  battle  of  Cerro  Grordo,  18th  April,  1847;" 
severely  wounded  at  San  Qeranimo,  19th  August,  1847  ;  and  died  at 
B'ort  Smith,  Arkansas,  January  2,  1858. 

The  petitioner  prays  a  pension  on  the  ground  that  her  husband  died 
of  disease  contracted  in  the  line  of  his  duty,  in  the  service  of  the  United 
States,  in  the  war  with  Mexico. 

The  following  facts  api)ear  in  support  of  her  claims:  Surgeon  J.  M. 
Getty,  of  the  United  States  army,  under  date  of  the  26th  October,  1857, 
certifies  that  he  had  carefully  examined  Captain  Humber,  ^'and  that 
he  had  a  stricture  of  the  uretha,  with  disease  of  the  prostrate  gland, 
from  which  he  has  suffered  tor  ten  or  more  years,  and  that  in  conse- 
'jueuce,  in  my  opinion,  he  is  unfit  for  duty.'* 

Assistant  SurgeonPage,  United  Statesarmy,  underdateof  January  16, 
1858,  says,  that  Captain  Humber  was  suffering  from  chronic  meninges, 
which,  it  is  probable,  was  caused  by  the  exposure  incident  to  his  ser- 
vice in  the  army,  and  while  in  the  line  of  his  duty  ;  that  the  disease 
may  have  had  its  origin  from  the  heat  of  a  tropical  sun,  while  he  was 
on  duty  in  Mexico.  He  further  states,  that  Captain  Humber  died  from 
chronic  meninges,  which,  it  is  probable,  was  caused  by  the  exposure  inci- 
dent to  his  service  in  the  army,  and  while  in  the  line  of  his  duty.  The 
disease  may  have  had  its  origin  from  the  heat  of  a  tropical  climate, 
while  he  was  on  duty  in  Mexico. 

Albert  F.  Dunlap,  M.  D.,  states  that  he  acted  in  the  capacity  of 
a.ssifttant  surgeon,  (his  certificate  dated  20th  Octol>er,  1858,)  and  that 
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the  disease  of  Captain  Humber  was  *' chronic  enlargements  of  the  pros- 
trate gland,  which  was  aggravated  by  riding  on  horse  back,  the  gen- 
eral state  of  his  health  rendering  him  unable  to  march  on  foot/' 

The  committee,  under  a  full  examination  of  the  testimony,  are  of 
the  opinion  that  the  petitioner  is  entitled  to  relief;  and,  therefore,  rej^ort 
the  accompanying  bill. 
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36x11  Congress,  )  SENATE.  (  Rep.  Com. 

Ist  Session.      )  )    No.  89. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  28, 1860. — Ordered  to  be  printed. 


Mr.  Clay  made  the  following 

REPORT. 

[To  accompany  Bill  S.  228.] 

The  Committee  (ni  Pensions,  to  wham  was  referred  tlie  petition  of  Val- 
entine Wehrheim,  an  applicant  for  increase  of  pension,  having  had 
the  same  undei*  careful  examination,  beg  leave  to  report: 

That  the  evidence  shows  said  Wehrheim  served  as  a  private  in  the 
Mexican  war ;  was  disabled  by  wonnds  received  at  the  battle  of  Buena 
Vista  by  a  musket  ball  passing  through  his  body,  which  has  resulted 
in  total  blindness  and  almost  total  deafness ;  that  lie  is  entirely  disa- 
bled and  disqualified  for  making  the  least  possible  support  for  himself 
and  a  helpless  family. 

The  petitioner  appeared  before  the  committee,  and  they  are  satisfied 
from  his  api)earance  and  from  an  inspection,  that  he  is  not  capable  of 
attending  to  tlie  ordinary  functions  of  life  without  assistance. 

Surgeons  Bond  and  Homann,  of  the  State  of  Illinois,  certified  to  be 
of  good  standing  in  their  profession  and  credible  witnesses,  testify  that 
petitioner  is  entirely  blind  and  almost  entirely  deaf,  and  (as  they  be- 
lieve^ from  the  effects  of  a  wound  received  during  the  Mexiciin  war, 
and  18  totally  disabled. 

John  G.  T.  Holston,  M.  D.,  Profe.s8or  of  Surgery  in  the  National 
Medical  College,  Washington  city,  D.  C,  states  that  he  has  examined 
said  Wehrheim,  that  he  is  blind,  partially  deaf,  and  in  very  preca- 
rious general  health ;  that  his  jiresent  state  of  disability  is  traceable 
to  a  gun-shot  wound  through  the  liver  in  the  war  with  Mexico. 

Surgeon  General  Lawson,  and  Assistant  Surgeon  Coolidge,  United 
StatcH  army,  state  that  upon  examination  ''we  find  petitioner  blind  in 
l)oth  eyes,  and  deaf  in  both  ears,  and  tVom  oflicial  papers,  caused  by  a 
gun-ftliot  wound  received  in  the  battle  of  Buena  Vista,  the  ball  having 
entere<l  the  right  side  in  the  region  of  the  liver,  passed  out  in  the 

They  further  say :  * '  We  have  seen  no  case  which  appeals  with  more 
force  to  our  sympathies,  or  which  deserves,  in  a  higher  degree,  the 
favorable  consfderatiou  of  the  Congress  of  the  United  States." 

The  committee,  therefore,  Iwg  leave  to  report  the  following  bill,  and 
rei'ommend  its  ]>aHAage.  ^  ^ 
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36th  Coxgrbss,  (  SENATE.  (  Rep.  Com. 

l8t  Session.     )  (     No.  90. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  28,  I860.— Ordered  to  be  printed. 


Mr.  Sebastian  made  the  following 

REPORT. 

[To  accompany  Bill  S.  150.] 

The  Committee  oil  Indian  Affairs^  to  whom  was  referred  the  memorial 
of  M.  Sweetser,  report  : 

That  during  the  year  1852,  and  prior  thereto,  the  memorialist  was 
a  licensed  trader,  and  had  a  store  of  goods  at  Traverse  des  Sioux,  in 
Minnesota,  upon  the  Minnesota  river  ;  and  that  during  said  year  cer- 
tain hands  of  said  Indians,  being  in  a  suffering  and  destitute  condition, 
he  supplied  them  with  provisions,  blankets,  guns,  and  ammunition, 
absolutely  necessary  for  their  support  and  preservation.  That  in 
jreneral  council  of  said  Indians,  rthe  See-se-ton  and  Wah-pay-toan 
bands  of  Sioux,)  they  acknowledgea  their  indebtedness  for  those  sup- 
plies, and  gave  to  said  Sweet?er  a  certificate,  or  order,  payable  out  of 
their  annuities,  as  the  general  fund  for  that  purpose  appropriated,  by 
the  then  recent  treaty  between  them  and  the  United  States,  had  been 
exhausted  in  the  payment  of  older,  but  similar  claims.  The  certificate 
of  indebtedness  was  for  the  sum  of  $11 ,969  71 ,  which  corrected  was  then 
supposed  to  be  the  true  amount,  but  was  subsequently,  and  as  will  be 
seen,  was  clearly  demonstrated  to  be  less  than  the  true  amount ;  that 
afterwards,  when  this  certificate  was  presented  for  j)ayment  to  the  In- 
dian Office,  it  was  refused  upon  the  ground  that  the  items  should  be 
stated,  and  that  the  justice  of  the  claim,  verified  by  other  testimony 
than  that  afforded  alone  by  this  certificate.  To  that  end,  a  commission 
was  appointed,  consisting  of  Governor  W.  A.  Gorman,  then,  by  virtue 
of  his  ofiice,  Superintendent  of  Indian  Affairs,  and  the  local  agent,  R. 
W.  Murphy,  to  investigate  this  claim.  That  this  commission  dis- 
charged their  duty  by  a  rigid  scrutiny  of  the  books  and  accounts  of  the 
memorialist,  an  examination  of  his  clerk  under  oath,  who  was  cogniz- 
ant of  the  whole  transaction,  and  by  inquiry  of  the  Indians  in  open 
council.  Their  final  report  disclosed  the  fact  that,  in  consequence  of 
omissions  in  drawing  on  the  items  from  the  original  entries,  the  true 
amount  was  $13,108  68,  thus  making  a  difference  of  $1,138  97,  the 
amount  now  claimed  as  due  by  the  memorialist.  That  in  consequence 
of  some  of  the  items  being  charged  at  a  higher  rate  than  the  com- 
missioners deem  it  fair  and  usual,  they  recommended  a  de<luction 
of  $500  from  the  amount  found  bv  them  to  be  really  due.     That  in  the 
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payment  of  the  claim^  the  Commissioner  of  Indian  Affairs  deducted  the 
sum  of  $500,  not  from  the  sum  found  due  hy  the  commissioners,  and 
from  which  they  recommended  its  deduction  as  just,  but  from  the  amount 
of  the  certificate  given  by  the  Indians,  which  was  ascertained  to  be  a 
mistake.  The  committee  are  at  a  loss  to  know  upon  what  ground  thi» 
was  done.  The  certificate  of  indebtedness  by  the  Indians  was  very 
properly  regarded  as  inconclusive  against  them  ;  and  as  it  turned  out 
to  be  a  mistake,  upon  investigation  by  the  commissioners,  a  tribunal 
appointed  alone  by  the  United  States,  it  was  evidently  inconclusive 
against  the  memorialist.  They  think,  therefore,  that,  after  the  investi- 
gation by  the  commissioners,  which  was  plenary  and  conclusive,  the 
old  certificate  was  worthless,  either  as  an  obligation  against  the  Indians 
or  as  an  admission  by  the  memorialist.  This  is  in  conformity  with  the 
policy  of  the  government  towards  the  Indians.  They  are  legally  incom- 
petent, by  statute,  and  from  their  subordinate  relation  to  the  United 
States,  to  bind  themselves  by  any  contract.  When  the  government 
countenances  such  contracts,  it  is  done  not  from  respect  to  their  intrinsic 
obligation,  but  because  they  are  ascertained  to  be  fair  and  just,  and 
because  their  enforcement  discharges  its  duty  as  trustee  between  the 
Indians  and  their  honest  creditors. 

A  claim  is  also  presented  verbally  by  the  memorialist,  for  interest. 
The  committee  cannot  sanction  this,  in  this  case.  The  United  States 
undertakes  to  disburse  a  fund  of  the  Indians  to  pay  an  honest  debt  of 
the  Indians.  It  is  in  the  nature  of  a  trust  iiind,  which  ought  not  to 
be  burdened  with  a  charge  of  interest  where  they  have  not  been  delin- 
quent. The  delay,  and  the  resort  to  this  mode  of  redress,  has  been  the 
result  alone  of  the  act  of  an  official  of  the  United  States.  Whatever 
claim  for  interest  may  arise  is,  if  just,  a  charge  exclusively  upon  the 
Treasury  of  the  United  States.  The  committee,  therefore,  report  the 
bill  referred  without  amendment. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Pbbiidakt  98,  I860.— Ordered  to  be  printed. 


Mr.  Powell  made  the  following 
REPORT. 

[To  accompany  Bill  S.  329.] 

The  C&inmtttee  mi  Pensions ^  to  whom  was  r^erred  tJie  petition  of  Ange- 
lina C.  Bowman  J  widow  of  Francis  L.  Bowman,  praying  io  he  re- 
munerated for  the  expense  of  conveying  the  remxiins  of  her  husband  to 
his  home  in  Pennsylvania^  and  to  he  allowed  a  pension,  having  had 
the  same  under  consideration^  heg  leave  to  submit  the foUoiving  report: 

That  it  apjiears  at  the  2d  session  of  the  35th  Congress  the  petitioner 
prayed  Congress  to  grant  her  relief ;  that  a  favorable  report  was  sub- 
mitted, which  your  committee  adopt,  and  submit  a  bill. 

"The  petitioner  is  the  widow  of  the  late  Fraiujis  L.  Bowman,  form- 
erly, and  at  the  time  of  his  death,  a  captain  in  the  army  of  the  United 
States,  stationed  at  Fort  Simcoe,  in  Washington  Territory. 

^'In  Septcmljer,  1856,  the  said  Captain  Francis  L.  Bowman  began 
to  exhibit  signs  of  insanity,  and  it  was  thought  expedient  to  convey 
liim  from  Fort  Simcoe  to  the  Dalles,  under  a  military  escort,  and  in 
charge  of  the  assistant  surgeon  of  the  United  States  army.  On  his 
way  thither  he  escaped  from  his  escort,  and  from  the  mangled  condi- 
tion of  his  remains  when  found,  is  supposed  to  have  been  killed  by 
wild  beasts.  His  widow  prays  to  be  remunerated  for  the  expense  of 
c«)nveying  his  remains  to  the  United  States,  and  also  to  have  her 
name  placed  upon  the  i)ension  roll.  The  committee  beg  leave,  inas- 
much as  there  is  no  precedent  to  be  found  or  known  where  reimburse- 
ments have  been  made  for  the  removal  of  the  remains  of  officers  of  the 
army,  and  as  it  does  not  feel  authorized  to  establish  such  a  precedent, 
to  re|K)rt  adversely  upon  that  portion  of  the  petition.  But  inasmuch 
Jis  it  has  been  proved,  by  evidence  adduced  since  the  last  session  of  the 
present  Congress,  that  Captain  F.  L.  Bowman  was  in  the  service  of 
the  United  States  during  the  late  war  with  Mexico,  and  served  during 
said  war  as  major  in  the  first  regiment  of  Pennsylvania  volunteers  ; 
that  nrevious  to  his  entering  said  service  he  had  always  enjoyed  good 
health,  and  was  a  man  of  sound  constitution,  unafiected  by  any  per- 
manent disease ;  that  while  in  said  service  his  health  became  very 
.irreatly  impaired  and  his  constitution  broken  by  reason  of  his  exposure 
and  hard  service  during  said  war,  from  which  he  never  recovered ;  but 
i*ontimied  to  suffer  from  the  effects  of  disease  contracted  in  said  service 
up  to  the  time  of  his  death  ;  the  committee  believe  that  the  insanity 
which  resulted  in  his  unfortunate  death  was  caused  by  the  disease  con- 
tracted while  in  the  said  service  in  the  late  war  with  Mexico.^ '^^^d^^ 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 

February  28,  I860.— Ordered  to  be  printed. 

Mr.  Ten  Eyck  made  the  following 

REPORT. 

[To  accompany  Bill  S.  95.] 

The  Committee  on  Bevolutionary  Claims ^  to  wham  ivds  re/erred  Senate 
biU  No.  95,  being  a  bill  for  the  relief  of  Elizabeth  Montgomery,  heir 
of  Hugh  Montgomery  J  having  had  the  same  under  consideration,  and 
(xmcurring  in  the  views  of  this  committee,  at  last  session  of  the  3ith 
Cangress,  as  explained  in  their  report  of  that  session,  adopt  that  re- 
port  as  their  own,  at  the  present  session ;  and  they  accordingly  report 
the  bill  back  to  the  Senate,  K^ithout  amendment,  and  recommend  its 
passage. 

The  report  above  referred  to,  is  as  follows : 

Ix  THE  Senate  of  the  United  States,  January  22,  1857. 

The  Committee  on  Bevolutionary  Claims,  to  whom  was  refen^ed  the 
petition  of  Elizabeth  Montgomery,  daughter  of  Captain  Hugh  Mont- 
ijomery,  praying  relief,  beg  leave  to  report: 

The  memorial  of  the  petitioner,  which  is  very  circumstantial  in 
substance,  presents  these  facts :  She  is  the  daughter  of  Captain  Hugh 
Montgomery,  formerly  of  Wilmington,  in  the  State  of  Delaware,  and 
employed  as  captain  of  the  brig  Nancy,  of  that  jmrt,  belonging  to 
himself  and  others.  That  in  the  latter  part  of  the  year  1775  the 
siiid  brig,  chartered  by  Robert  Morris,  then  a  member  of  Congress, 
was  despatched  to  the  West  Indies  with  a  cargo  of  flour  to  be  sold, 
and  the  proceeds  returned  to  the  United  States  in  gunpowder  and 
munitions  of  war.  The  cargo  was  sold  at  Porto  Rico,  and  the  Nancy 
then  proceeded  to  St.  Croix,  where  she  was  privately  loaded  with  her 
return  cargo,  consisting  of  460  barrels  of  gunpowder,  six  long  four- 
pounders,  sundry  chests  of  small-arms,  and  other  munitions  of  war, 
and  with  sundry  articles  of  merchandise  belonging  to  the  said  Mont- 
gomery. After  the  reception  of  his  cargo,  by  means  of  the  cannon, 
and  some  swivels  and  other  arms,  Captain  Montgomery  converted  his 
xhip  into  a  vessel  of  war,  and  sailed  for  the  Delaware,  in  order  that 
he  might  deliver  his  cargo  at  Philadelphia,  according  to  his  directions. 
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When  he  a])j)roache(l  the  Dehiware  capes,  he  was  intercepted  by  two 
British  shii)s-of-war.  He  succeeded  in  beating  off  the  boats  sent  t<> 
capture  him;  but  finding  it  impossible  to  escape  capture,  he  ran  his 
ship  into  shoal  water,  and  commenced  removing  the  powder  and  mu- 
nitions of  war  to  the  shore,  and  securing  them  from  capture,  leaving 
the  private  property  to  its  fate.  He  kept  off  the  enemy's  boats  whilst 
he  landed  244  barrels  of  the  powder,  the  cannon,  small-arms,  and 
other  munitions  of  war,  with  the  aid  of  Captain  Weeks,  who  com- 
manded some  American  vessels  of  war  within  the  Capes.  When  he 
had  so  far  succeeded  in  saving  the  cargo,  one  of  the  enemy's  vessels 
approached  within  three  hundred  yards,  cast  anchor,  and  t)pened  a 
destructive  fire,  whilst  several  boats  filled  with  men  approached  for 
the  purpose  of  boarding  the  Nancy.  Finding  it  impossible  to  save 
more  of  the  powder  and  the  private  property,  he  left  the  vessel,  hav- 
ing laid  a  train  and  a  match  communicating  with  the  powder,  prefer- 
ring to  destroy  both  his  vessel  and  the  rest  of  her  cargo,  rather  than 
it  should  fall  into  the  hands  of  the  enemy.  The  boats'  crews  had 
saircely  taken  possession  of  the  vessel,  when  she  was  blown  up,  with 
all  on  board,  and,  with  the  remains  of  lier  pargo,  was  destroyed.  That 
part  of  the  cargo  which  had  been  saved  was  transported  to  Philadel- 
phia, and  safely  delivered  to  the  agents  of  the  government.  Subse- 
quently to  this.  Captain  Montgomery  went  to  sea  in  a  private  armed 
ship,  was  captured  by  a  British  cruiser,  imprisoned  for  a  long  time, 
and  treated  with  great  harshness  on  account  of  the  destruction  of  so 
many  British  sailors,  by  blowing  up  his  vessel,  as  before  stated.  Dur- 
ing his  long  imprisonment  his  mind  became  disordered  ;  and  during 
his  voyage  homeward,  after  his  relief,  he  leaped  overboard  in  a  fit  of 
insanity,  and  was  drowned;  leaving  a  widow,  who  has  been  long  dead, 
and  the  petitioner,  his  only  child,  then  a  small  girl. 

The  petitioner  prays  that  Congress  should  make  her  some  compen- 
sation for  the  losses  of  her  father,  sustained  in  the  destruction  of  his 
vessel,  as  before  stated,  and  lor  his  patriotic  conduct  in  saving  the 
public  property,  then  so  much  needed,  to  the  neglect  of  his  own,  which 
he  might  have  saved,  instead  of  that  which  belonged  to  the  ])ublic. 

A  claim  is  set  uj)  for  the  value  of  this  private  i)roperty,  shipped  on 
board  the  Nancy  on  his  own  account.  But  of  this  no  satisfactory  evi- 
dence has  been  given,  and  the  committee  have  been  unable  to  form 
any  estimate  of  its  value.  As  to  the  other  part  of  the  claim,  the 
main  facts  are  fully  proved  by  an  affidavit  ot  Captain  Mendenhall, 
who  was  one  of  tlie  crew  of  the  Nancy,  and  cognizant  of  all  the  facts 
of  the  voyage,  and  the  safe  landing  of  the  greater  })art  of  the  mu- 
nitions of  war.  The  blowing  up  of  the  vessel  and  the  saving  of  the 
gunpowder  are  stated  in  an  original  letter,  filed  with  the  evidence, 
from  George  Seed,  one  of  the  signers  of  the  Declaration  of  Indepen- 
dence, to  his  wife^  dated  the  6th  of  July,  1776,  a  few  days  after  the 
occurrence.  And  on  the  whole,  the  committee  are  of  opinion  that  the 
facts  hereinbefore  set  forth  are  satisfactorily  proved. 

li',  as  is  alleged,  the  vessel  was  chartered  for  the  purpose  set  forth, 
it  is  presumed  no  doubt  could  exist  that  the  government  ought  to  pay ; 
the  destruction  being  beneficial  to  it,  and  inevitable,  under  the  cir- 
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cumstanceK,  to  prevent  the  vessel  and  her  cargo  from  falling  into  the 
hands  of  the  enemy.     Many  claims  of  this  kind  have  been  paid. 

The  great  difficulty  in  allowing  this  claim  is  its  antiquity;  but  in 
this  case  the  delay  is  satisfactorily  accounted  for. 

On  a  review  of  the  whole  case,  the  committee  have  come  to  the 
conclusion  that  the  petitioner  ought  to  be  liberally  remunerated,  to 
the  extent  of  any  loss  sustained  in  the  destruction  of  the  vessel  by  her 
fatlier.  But  after  such  a  length  of  time  no  evidence  could  be  furnished 
of  the  value  of  the  vessel.  Any  estimate  would  be  conjectural ;  but  as 
the  claim  is  a  just  one,  they  have  come  to  the  conclusion  to  give  her 
$5,000,  as  a  full  and  final  satisfaction  of  her  claim,  and  report  a  bill 
tor  that  purpose. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  38,  I860.— Ordered  to  be  printed. 

Mr.  FooiB  nmde  the  following 

REPORT. 

[To  accompany  Bill  S.  230.] 

The  Committee  on  Claims,  to  whom  were  referred  the  cases  of  Letitia 
Humphreys  and  of  Robert  Harrison  and  other  claimants,  under  the 
treaty  of  1819  with  Spain,  together  with  voluminous  documents  in 
relation  to  said  claims,  have  had  the  same  under  consideration,  and, 
after  a  careful  and  patient  reexamination  of  the  whole  subject,  have 
reached  the  same  conclusion  at  which  this  committee  arrived  the  first 
session  of  the  last  Confess,  and  adopt  the  report  then  made  by  this 
committee  through  the  honorable  Mr.  Clarke,  of  New  Hampshire,  then 
a  member  of  the  committee,  as  presenting  a  succinct  and  fair  view  of 
the  origin  and  nature  of  these  daims,  and  which  report  is  in  the  fol- 
lowing words : 


Tke  Committee  on  Claims^  to  whom  were  r^erred  the  reports  of  the 
Court  <^  Claims,  in  the  cases  of  Letitia  Humphreys y  administratrix 
of  Andrew  Athinsonj  deceased,  and  of  Bobert  Harrison;  and  also 
Oie  memorial  of  the  said  Harrison  to  Congress,  praying,  in  behalf  of 
himself  and  other  claimants,  the  full  and  faithf%il  execution  of  the  9th 
artide  (fthe  treaty  of  1819  with  Spain,  by  thejMyment  of  the  residue 
(^the  decrees  made  by  the  United  States  judges  in  their  favor,  report: 

That  they  have  examined  the  iacts  and  principles  of  law  connected 
with  these  cases,  with  the  care  and  mature  deliberation  which  the  im- 
portance of  the  principles  and  the  magnitude  of  the  aggregate  amount 
involved  seemed  to  reauire. 

The  cases  referred  belong  to  a  class,  all  depending  on  the  same 
principles  and  considerations  arising  under  the  last  clause  of  the  ninth 
article  of  the  Florida  treaty  of  1819. 

In  order  that  the  Senate  may  fully  understand  the  decision  of  the 
Court  of  Claims  on  the  cases  reported,  and  the  merits  of  the  class  of 
claims  to  which  the  cases  referred  belong,  the  committee  deem  it  proper 
to  give  a  succinct  statement  of  their  nature  and  origin. 

In  1811,  relations  of  peace  and*  amity  existed  between  the  United 
States  and  Spain,  under  the  treaty  of  1795  ;  but  the  relations  between 
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the  United  States  and  Great  Britain,  and  between  the  latter  power 
and  Spain,  were  of  such  a  character  as  to  create  apprehensions  on  the 
part  of  the  United  States  that  Great  Britain  would  seize  the  provinces 
of  East  and  West  Florida,  then  a  dependency  of  the  crown  of  Spain  ; 
and  the  United  States  having  long  looked  to  a  cession  of  those  pro- 
vinces as  an  indemnity  for  her  just  claims  upon  Spain,  and  being  un- 
willing, from  their  geographical  position,  that  any  other  power  should 
possess  them,  and  especially  Great  Britain,  with  whom  we  were  then 
on  the  eve  of  war.  Congress,  on  the  15th  day  of  January,  1811,  passed 
an  act  and  joint  resolution,  by  the  former  of  which  the  President  was 
authorized  to  take  possession  of  the  Floridas,  '^in  case  any  arrange- 
ment has  been,  or  shall  be,  made  with  the  local  authority  of  said  ter- 
ritory for  delivering  up  the  possession  of  the  same,  or  any  part  thereof, 
to  the  United  States ;  cr  in  the  event  of  any  attempt  to  occupy  the 
said  territory,  or  any  part  thereof,  by  any  foreign  government." 
^3  Stats,  at  Large,  pp.  4^1,  472.)  And  for  that  purpose,  the  Presi- 
aent  was  authorized  by  that  act  to  employ  any  part  of  the  naval  and 
military  forces  of  the  United  States ;  and  $100,000  was  appropriated 
for  that  object. 

General  George  Matthews  and  Colonel  John  McKee  were  appointed 
military  agents  or  commissioners  of  the  United  States,  by  the  Presi- 
dent, with  secret  instructions  '^to  repair  to  that  quarter  with  all 
possible  expedition,"  for  the  purpose  of  carrying  out  the  intention 
of  the  act  of  Congress,  with  authority,  if  necessary,  to  call  to  their 
aid  the  naval  and  military  forces  of  the  United  States  in  that  quarter 
of  the  Union,  the  commanders  of  which  had  been  instructed  to  obey 
their  orders.  (American  State  Papers,  vol.  3,  Foreign  Relations, 
p.  571.) 

No  surrender  of  that  province  was  made  by  the  governor,  and  the 
agent  of  the  United  States  proceeded  to  take  possession  of  the  whole 
inhabited  portion  of  East  Florida,  except  the  city  of  Saint  Augustine, 
including  Amelia  island  and  the  neutrd  port  of  Fernandina ;  and  this 
possession,  thus  acquired,  was  forcibly  maintained  until  about  the 
middle  of  May,  1813,  when  the  United  States  troops  were  withdrawn 
by  command  of  General  Pinckney. 

As  this  occupation  of  East  Florida  by  the  American  forces  was 
strenuously  and  forcibly  resisted  by  the  Spanish  authorities  thereof,  a 
feeling  of  great  bitterness  on  the  part  of  the  invading  forces  was  ex- 
cited against  the  loyal  Spanish  inhabitants  and  officers  ;  and  an  occu- 
pation of  the  province,  which  was  only  intended  by  Congress,  in  the 
condition  of  things  found  to  exist,  to  be  peaceful  on  the  part  of  the 
United  States,  and  voluntary  on  the  part  of  Spain,  was  converted  into 
a  forcible  occupation  by  the  agent  of  the  United  States. 

These  injuries  of  1812  and  1813,  which  were  protested  against  by 
Spain,  were  in  open  violation  of  the  law  of  nations  and  of  the  treaty 
of  peace  then  existing  between  the  two  governments,  and  were  so 
admitted  to  be  by  the  United  States ;  and  their  commissioner.  General 
Matthews,  was  punished  by  dismission.  (Am.  State  Papers,  above 
cited.) 

During  the  war  between  the  United  States  and  Great  Britain,  in 
1814,  West  Florida  was  entered  by  General  Jackson  and  the  army 
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under  his  oommand,  to  expel  the  British  and  their  Indian  allies  from 
Pensaoola;  and  in  1818,  the  same  officer  again  entered  West  Florida, 
in  pursuit  of  the  Indians,  and  St.  Mark's  and  Pensaoola  were  taken, 
ana  Aubeequently  restored. 

Both  these  last-named  invasions  of  General  Jackson  and  his  army 
were  also  complained  of  hy  Spain  as  violations  of  her  neutrality ;  but 
were  justified,  or  sought  to  be  excused,  by  the  United  States,  on  the 
ground  of  necessity ;  while  no  such  ground  was  ever  urged  in  justi&- 
cation  of  the  invasion  of  East  Florida,  in  1812  and  1813. 

It  appears,  from  the  correspondence  between  Mr.  Adams  and  Mr. 
OniSy  which  led  to  the  treaty  of  1819,  that  mtUtud  indemnities  for  all 
injuries  were  fully  agreed  upon  be/ore  General  Jackson  entered  Florida 
in  1818. — (American  State  Papers,  Foreign  Relations,  vol.  4,  pp.  465, 
467,  475.) 

For  all  these  injuries,  Spain  earnestly  demanded  satisfaction ;  and 
when  the  treaty  of  1819  was  concluded,  the  following  provision  was 
inserted,  and  constitutes  the  last  clause  of  the  9th  article  of  that  instru- 
ment, Yiz: 

^  *'  The  United  States  will  cause  scUiefactum  to  be  made  for  the  injuries, 
if  any,  which,  by  process  (^  lato^  shall  be  established  to  have  been  suf- 
fered by  the  Spanish  officers  and  individual  Spanish  inhabitants  by  the 
late  operations  of  the  American  army  in  Florida. ' ' — (Statutes  at  Large, 
volume  8,  p.  260.) 

**To  carry  into  effect"  this  provision  of  the  treaty.  Congress  passed 
the  act  of  March  3,  1823,  which  is  as  follows : 

**  AN*  ACT  to  carry  into  effect  the  ninth  article  of  the  treaty  concluded  between  the  Uflited 
States  and  Spain  the  twenty-second  day  of  February,  one  thousand  eight  hundred  and. 


*<< 


'Sbc.  1.  That  the  judges  of  the  superior  courts  established  at  St. 
Augustine  and  Pensaoola,  in  the  Territory  of  Florida,  respectively, 
shall  be,  and  they  are  hereby,  authorized  and  directed  to  receive  and 
adjust  all  claims  arising  within  their  respective  jurisdictions,  of  the 
inhabitants  of  said  territory  or  their  representatives,  agreeably  to  the 
provisions  of  the  ninth  article  of  the  treaty  with  Spain,  by  which  the 
said  Territory  was  ceded  to  the  United  States. 

^'Sbc.  2.  That  in  all  cases  in  which  said  judge  shall  decide  in  favor 
of  the  claimants,  the  decisions,  with  the  evidence  on  which  they  are 
founded,  shall  be,  by  the  said  judges,  reported  to  the  Secretary  of  the 
Treasury,  who,  on  bein^  satisfied  that  the  same  is  iust  and  equitable, 
within  the  provisions  ot  the  said  treaty,  shall  pay  the  amount  thereof 
to  the  person  or  persons  in  whose  favor  the  same  is  adjudged,  out  of 
any  money  in  the  treasury  not  otherwise  appropriatea.  Approved, 
March  3,  1823."— (3  Statutes  at  Large,  p.  tes.) 

After  the  passage  of  the  said  act,  the  judges  proceeded  to  adjust 
''claims  arising  within  their  respective  jurisdictions,"  upon  sworn 
petitions  of  the  claimants  and  proofs  taken,  as  in  chancery  or  admi- 
ralty cases.  The  judge  of  West  Florida  made  decisions  or  awards  for 
injuries  suffered  from  the  invasion  of  1814  in  that  province;  and  the 
judge  of  East  Florida,  in  like  manner,  proceeded  to  receive  and  adjudge 
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claims  for  the  injuries  resulting  from  the  invasion  of  1812  and  1813  in 
that  province. 

Mr.  Secretary  Crawford,  however,  decided  that  the  injuries  of  1814 
in  West  Florida  were  not  embraced  by  the  treaty — either  from  the 
supposed  import  of  the  word  '*late"  in  the  English  original,  (but  not 
in  the  Spanish,)  and  which  was  construed  to  be  synonymous  with 
latest  or  lasty  and  therefore  only  applicable  to  the  invasion  of  1818, 
or  because  the  invasion  of  West  Florida  in  1814,  during  our  war  with 
Great  Britain,  to  expel  the  British  forces  and  their  Indian  allies  from 
neutral  territory  used  to  originate  operations  against  the  United  States, 
was  justified  by  the  law  of  nations,  and  therefore  was  no  injury,  within 
the  true  meaning  of  the  treaty  of  1819.  Both  these  reasons  were  urged 
against  those  claims. 

When  the  decisions  of  the  judge  of  East  Florida,  in  favor  of  the 
claimants,  for  injuries  resulting  from  the  invasions  of  1812  and  1813, 
were  reported  to  the  Treasury,  Mr,  Secretary  Rush,  the  successor  of 
Mr.  Crawford,  applied  Mr.  Crawford's  decision  to  those  claims,  though 
the  United  States  had  never  attempted  to  iustify  that  invasion  as 
authorized  by  the  law  of  nations,  as  they  did  the  invasions  of  1814  and 
1818  in  West  Florida,  by  rejecting  them.  The  claimants  for  injuries 
in  1812  and  1813,  therefore,  petitioned  Congress  for  relief  against  this 
erroneous  construction  of  the  treaty ;  and  Congress,  by  the  act  of  26tk 
June^  1834,  overruled  the  decision  of  Mr.  Secretary  Bush,  that  the 
injuries  of  1812  and  1813  were  not  within  the  provisions  of  the  treaty 
of  1819,  by  the  passage  of  the  act  of  the  26th  June,  1834,  which  is  as 
follows: 

*<  AN  ACT  for  the  relief  of  certain  inhabitants  of  East  Florida. 

'*  Be  it  enacted  J  <fic..  That  the  Secretary  of  the  Treasury  be,  and  he 
hereby  is,  authorized  and  directed  to  pay,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  the  amount  awarded  by  the  judge 
of  the  superior  court  at  St.  Augustine,  in  the  Territory  of  Florida, 
under  the  authority  of  the  161st  chapter  of  the  acts  of  the  17th  Con- 
gress, approved  March  3,  1823,  for  losses  occasioned  in  East  Florida 
by  the  troops  iA  the  service  of  the  United  States,  in  the  years  1812 
and  1813,  m  all  cases  where  the  decision  of  the  said  judge  shall  be 
deemed  by  the  Secretary  of  the  Treasury  to  be  just:  Promded,  That 
no  award  be  paid  except  in  the  case  of  those  who,  at  the  time  of  suf- 
fering the  loss,  were  actual  subjects  of  the  Spanish  government:  And 
provided  also,  That  no  award  be  paid  for  depredations  committed  in 
jBast  Florida  previous  to  the  entrance  into  that  province  of  the  agent  or 
troops  of  the  United  States. 

"Sbc.  2.  And  be  it  further  enacted,  That  the  judge  of  the  superior 
court  of  St.  Augustine  be,  and  he  hereby  is,  authorized  to  receive,  ex- 
amine, and  admdge  all  cases  of  claims  for  losses  occasioned  by  the 
troops  aforesaid,  in  1812  and  1813,  not  heretofore  presented  to  the  said 
judge,  or  in  which  the  evidence  was  withheld,  in  consequence  of  the  de- 
cision of  the  Secretary  of  the  Treasury  that  such  daims  were  not  provided 
for  by  the  treaty  of  PSruary  22,  1819,  between  the  governments  </  the 
United  States  ana  Spain:  Provided,  That  such  claims  be  presented  to 
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the  said  judge  in  the  space  of  one  year  from  the  passage  of  this  act : 
And  provided  also,  That  the  authority  herein  given  shall  be  subject  to 
the  restrictions  created  by  the  provisos  to  the  preceding  section." — (6 
Statutes  at  Large,  p.  669.) 

At  the  time  of  the  passage  this  act,  claims  for  injuries  in  East  Flor- 
ida, in  1812  and  1813,  amounting  to  $214^676,  had  been  presented  to 
the  judge  of  East  Florida,  and  decrees  in  favor  of  the  claimants  had 
been  made  for  the  sum  of  $44,338.  The  first  section  of  this  act  made 
an  appropriation  for  the  payment  of  the  awards  which  were  made  pre- 
vious to  its  passage,  accompanied  by  provisions  prohibiting  payment 
unless  the  ^  ^  claimants  were  actual  subjects  of  the  Spanish  government, ' ' 
and  unless  the  depredations  were  committed  after  ''the  entrance  into 
that  province  (East  Florida)  of  the  agent  or  troops  of  the  United 
States,''  upon  the  ground  that  such  claims  would  not  be  within  the 
provisions  of  the  treaty. 

This  act  made  no  other  approprtationy  and  no  claim  is  now  made 
under  any  of  the  awards  provided  for  by  the  first  section  thereof,  as 
no  award  of  damages  under  the  name  of  interest  had  been  made  before 
its  passage. 

The  claims  provided  for  by  the  second  section  of  this  act  being 
claims  not  then  presented  to  the  judge,  or,  if  presented,  being  oases  in 
which  proceedings  had  been  suspended,  ''in  consequence  of  the  decision 
of  the  Secretary  of  the  Treasury  that  such  claims  were  not  provided 
for  by  the  treaty,"  were  left  to  be  paid  out  of  the  general  appropria- 
tion made  by  the  second  section  of  the  act  of  3d  March,  1823,  passed 
to  carry  the  treaty  into  effect,  and  have  been  so  paid,  as  far  as  pay- 
ments have  been  made. 

Whenever  the  term  of  office  of  the  judge  of  the  superior  court  for 
the  district  of  East  Florida  expired  by  death,  resignation,  or  removal, 
the  duty  of  adjudicating  these  claims  was,  with  full  sanction  of  the 
Secretary  of  the  Treasury,  performed  by  his  judicial  successor ;  and 
when  Florida  was  admitted  into  the  Union  as  a  State,  and  the  federal 
jurisdiction  of  the  territorial  judges  was  transferred  to  the  United 
States  judge,  the  duty  of  abjudicating  such  of  these  claims  as  yet  re- 
mained to  be  decided  was  devolved  upon  the  judge  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Florida  by  the  act  of 
22d  February,  184'?.— (9  Statutes  at  Large,  p.  130.) 

A  number  of  the  claimants  having  failed  to  present  their  claims  to 
the  judge  within  the  time  limited  by  the  2d  section  of  the  act  of  26th 
June,  1834,  aforesaid,  Congress,  by  an  act  approved  on  the  3d  March, 
1849,  directed  the  United  States  judge  for  the  northern  district  of 
Florida  to  "receive  and  adjudicate"  their  claims,  and  directed  that 
they  should  be  "settled,"  not  adjudicated  at  the  treasury,  as  other 
claims  under  the  act  of  26th  June,  1834,  with  the  following  provisos : 

"  Provided  J  however  ^  That  the  petition  for  the  allowance  of  such 
claim  shall  be  presented  to  said  judge  by  the  proper  parties  entitled  to 
prefer  the  same  within  one  year  from  the  passage  of  this  act :  And 
provided  ahOy  That  said  parties  shall,  respectively,  allege  in  such  peti- 
OoUy  and  prove  to  said  judge  reasonable-  cause  for  such  petition  not 
having  been  presented  within  the  time  prescribed  and  enacted  by  said 
act  of  June  26,  1834."— (9  Statutes  at  Large,  p.  788.) 
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After  the  passage  of  the  act  of  June  26,  1834,  recognizing  the  in- 
juries of  1812  and  1813  to  be  within  the  provisions  of  the  treaty,  and 
requiring  the  judge  of  the  superior  court  of  St.  Augustine  to  ''receive, 
examine,  and  adjudge"  the  same,  the  Hon.  Bobert  Raymond  Reid, 
then  the  judge  of  the  said  court,  proceeded  to  adjudicate  the  Said  claims, 
and  to  report  his  decisions  to  the  Secretary  of  the  Treasury,  according 
to  the  provisions  of  the  act  of  3d  March,  1823,  passed  to  carry  the  said 
treaty*  into  effect.  After  he  retired  from  office,  the  same  duties  con- 
tinued to  be  performed  by  his  successor,  the  Hon.  Isaac  H.  Bronson, 
until  Florida  was  admitted  into  the  Union  as  a  State,  when  judge 
Bronson,  having  been  appointed  United  States  judge  for  the  northern 
district  of  Florida,  continued  and  closed  the  said  duties.  The  mode 
of  proceeding  in  these  cases,  prescribed  by  the  judge,  and  sanctioned 
by  the  Treasury  Department,  was  as  follows : 

*'Each  claimant  presented  his  claim  by  petition,  verified  by  oath, 
and  alleging,  as  required  by  the  rules  prescribed  by  the  court,  the 
nature  and  extent  of  his  losses,  and  the  facts  necessary  to  show  that 
the  claim  was  within  the  provisions  of  the  treaty.  The  judge  examined 
the  witnesses  when  personally  brought  before  him,  and  when  their 
testimony  was  taken  by  deposition,  he  selected  and  instructed  the 
commissioners,  and  propounded  cross-interrogatories  to  the  witnesses, 
as  is  shown  by  the  report  of  the  Court  of  Claims  in  the  case  of  Hum- 
phreys, and  by  the  records  remaining  on  file  in  the  Treasury  Depart- 
ment. 

**A11  the  evidence  was  recorded,  and  a  copy  of  it,  and  of  the  decree 
of  the  judge,  when  ^in  favor  of  the  claimants y'  was  reported  to  the 
department  for  payment,  as  required  by  the  act  of  1823. 

*'In  making  up  his  awards  or  decrees,  the  judge  allowed,  as  the  just 
and  proper  measure  of  damages  under  the  law  of  nations  necessary  to 
fulfil  the  stipulations  of  the  treaty,  the  proved  value  of  the  property 
at  the  time  of  the  injury  or  loss  ;  and,  by  way  of  satisfaction  for  the 
further  loss  of  the  use,  fruits,  or  profits  of  the  property,  whilst  wrong- 
fully deprived  of  them,  and  of  the  just  satisfaction  for  them  which  the 
law  of  nations  required ;  and,  during  the  period  that  no  provision  of 
law  existed  for  the  presentation  and  payment  of  said  claim,  he  added 
five  per  cent,  interest,  by  way  of  damages,  and  as  an  equitable  measure 
of  damages,  to  the  original  value  of  the  property,  (being  the  legal 
rate  of  the  country,)  and  made  a  formal  decree  that  the  United  States 
pay  the  same  to  the  claimants.  The  decrees  thus  made  in  favor  of  the 
daimarUa  were,  as  before  stated,  reported  to  the  Secretary  of  the 
Treasury  for  payment ;  when  against  them,  they  were  deemed  fnaly 
and  were  never  reported  to  the  Secretary.  The  report  of  the  Secretary 
of  the  Treasury  to  the  Senate  shows  that  more  than  half  the  amount 
of  the  claims  presented  were  thus  finally  disposed  of  by  the  Judges — 
thus  making  the  decision  of  the  judges  against  claimants  nnal  and 
conclusive,  whatever  may  have  been  the  effect  of  decisions  in  their 
favor." 

Judge  Beid's  reasons  for  allowing  interest  by  way  of  damages,  as 
reported  to  the  Secretary  of  the  Treasury,  are  as  follows : 

*'I  am  required  by  the  statute  to  receive,  examine,  and  adjudge 
these  claims  for  losses.     In  performing  this  duty,  I  have  allowed,  be- 
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cause  it  seemed  just  and  equitable  to  allow  it,  interest  upon  the 
amount  or  value  of  the  property  ascertained  to  have  been  lost.  The 
rate  of  interest  existing  in  the  province  at  that  time  (1812  and  1813) 
was  five  per  cent.,  and  this  is  the  sum  allowed  in  all  cases.  I  am 
sensible  that  this  allowance  will  swell  considerably  the  amount  to  be 
paid  to  the  claimants,  but  I  do  not  perceive  how  it  could  be  avoided. 
If  we  lose  sight  of  the  national  character  of  one  of  the  parties,  and 
suppose  two  private  persons  engaged  in  a  dispute  about  an  injury  to 
property,  the  tribunal  to  which  resort  is  had,  in  adjusting  the 
damages  due  by  the  one  to  the  other,  will  consider  the  value  of  the 
property  destroyed,  in  connection  with  the  time  for  which  the  owner 
has  been  deprived  of  the  use  and  enjoyment  of  his  property.  The  first 
being  ascertained  in  money,  a  compensation  for  the  last  may  best  be 
regulated  by  reverting  to  the  rate  of  interest  allowed  by  the  law  of 
the  country  where  the  wrong  was  done. — (Report  of  Court  of  Claims 
in  Robert  Harrison's  case,  p.  78.) 

When  these  claims  reached  the  treasury,  they  were  subjected  to  the 
same  scrutiny  as  claims  which  had  never  been  adjudicated. "*"  The 
Secretaries  claimed  the  right  to  go  fully  into  the  merits  of  the  claims 
upon  the  evidence  reported,  and  called  upon  the  judge  for  further 
evidence  whenever  they  entertained  a  doubt.  In  regard  to  the  damages 
decreed  for  the  loss  of  the  use  and  fruits  of  the  property,  it  was  re- 
jected, in  all  instances,  under  the  mere  U8<tge  of  the  Treasury  Depart- 
ment in  reference  to  domestic  pecuniary  demands,  without  any  reference 
to  the  treaty  or  the  law  of  nations. 

Secretary  Woodbury's  first  decision,  disallowing  the  damages  decreed 
under  the  name  of  interest,  was  made  on  the  20th  December,  1836^  in 
the  case  of  John  Gianopoli,  in  which,  in  allowing  the  claim,  he  added 
the  words,  "with  the  exception  of  interest,  which  it  is  believed  has 
not  been  allowed  in  claims  similarly  situated." — (1  vol.  Judicial  Re- 
cords,  Treasury  Department^  folio  145.  Letter  of  William  L,  Hodge, 
Acting  Secretary  of  the  Treasury j  to  Hon.  Wm.  A.  Grraham,  dated  June 
9,  1851.  Ex,  Doc,  No,  68,  2d  aess,  2Uh  Cong,,  H.  R  ;  Ex,  Doc,  No, 
98,  ^dsess,  2bth  Cong,,  H,  R,) 

Mr.  Secretary  Guthrie,  in  a  letter  to  the  Attorney  General  in  rela- 
tion to  these  claims,  dated  the  4th  November,  1854,  says : 

**This  latter  part  of  these  claims  (the  interest")  awarded  by  the 
jadges  was  first  rejected  by  Mr.  Secretary  Wooabury,  under  *  the 
usage  of  the  Treasury  Department,'  in  the  case  of  the  heirs  of  John 
Gianopoli,  the  sum  allowed  as  the  value  of  the  property  on  which  was 
paid  on  the  5th  June,  1837,  as  shown  by  the  accompanying  papers ; 
and  the  decision  thus  made  has  continued  to  govern  in  these  cases  to  the 
present  time,'* — {Report  of  the  Court  of  Claims  in  Harrison* s  case,p, 
81.) 

Secretaries  Ewing,  Forward,  and  Bibb,  who  acted  on  these  claims 
after  Mr.  Woodbury,  and  followed  his  precedent  in  rejecting  the  part 
of  the  damages  or  satisfaction  decreed  by  the  judges  under  the  name 
of  interest,  have  all  certified  that  they  did  so  under  the  mere  usage  of 

•Report  of  Court  of  Claims  in  Robert  Harrison 'a  case,  pp.  34,  35,  36,  and  37. 

uigitized  by  VjOOQIC 


8  LBTITIA  HUMPHREYS. 

the  Treasury  Department,  and  without  any  reference  to  the  treaty  or 
law  of  nations,  and  without  any  inquiry  whether  the  payment  of  that 
part  of  the  award  of  the  judges  was  necessary  to  make  the  '^  satisfac- 
tionV  stipulated  by  the  treaty,  and  they  all  express  the  opinion  that 
such  payment  is  necessary  to  fulfil  the  stipulation  of  the  treaty. — (See 
Report  of  the  Court  of  Claims  in  Harrison's  case,  pp.  100  to  114;  also 
the  report  of  Judge  Bibb,  assistant  Attorney  General,  to  the  Attorney 
General,  from  p.  81  to  p.  109  of  the  same  document ;  also  the  state- 
ment of  Mr.  McClintock  Young,  late  chief  clerk  of  the  Treasury  De- 
partment, from  pages  34  to  3*7  of  the  same  document.) 

Mr.  Secretary  Walker  referred  the  question  of  the  claimants'  right, 
under  the  treaty  and  law  of  nations,  to  this  part  of  the  damages  de- 
creed by  the  judges,  to  the  Attorney  General  in  1849.  An  opinion  was 
given  in  1851  affirming  that  right,  and  declaring^  the  inapplicability 
of  departmentcd  uange  to  trecUy  caseSj  but  advising  the  Secretary  to 
adhere  to  Mr.  Woodbury's  pre<>Bdent,  which  had  been  followed  by  his 
successors  in  these  cases,  and  leave  the  claimants  to  seek  redress  in 
Congress. 

A  similar  reference  was  made  by  Mr.  Secretary  Guthrie,  and  a 
similar  answer  from  the  Attorney  General  given^  with  a  recommenda- 
tion that  the  whole  class  of  claims  be  referred  by  the  department  to 
Congress. 

In  1851,  after  the  opinion  of  the  Attorney  General  was  given,  recog- 
nizing the  right  of  the  claimants,  under  the  treaty  and  law  of  nations, 
to  the  damages  decreed  under  the  name  of  interest,  but  advising  an 
adherence  to  Mr.  Woodbury's  precedent  of  rejecting  it  under  the 
usage  of  the  department,  and  leave  the  claimants  to  seek  relief  in 
Congress,  one  of  the  claimants  petitioned  Congress  for  such  fiirther 
legislation  as  might  be  necessary  to  the  full  execution  of  the  treaty, 
by  the  payment  of  that  portion  of  the  damages  allowed  by  the  judge 
under  tne  name  of  interest,  and  rejected  by  the  Secretary  of  the  Treas- 
ury under  the  usage  of  his  department.  The  memorial  was  referred 
to  the  Judiciary  Committee  of  the  Senate,  and  that  committee  reported 
that  the  acts  already  passed  were  intended,  and  were  sufficient,  to  carry 
the  treaty  into  full  efiect,  and  that  ^'  no  additional  legislation  was 
necessary;"  and  this  report  was  unanimously  concurred  in  by  the 
Senate. — (Report  of  the  Court  of  Clavma  in  Harrison* 8  case,  pp.  118, 
119,120.) 

Having  shown  that  the  claims  of  the  memorialists  are  within  the 
treaty,  and  so  declared  by  Congress,  the  next  duty  of  the  committee 
is  to  ascertain  the  extent  of  the  "satisfaction"  which  the  United 
States  stipulate  in  the  treaty  shall  be  made  for  the  injuries  suffered 
by  the  Spanish  inhabitants  of  Florida  during  the  invasion  by  the 
American  army. 

The  question  as  to  what  constitutes  satisfaction  in  a  case  like  the 
present  is  not  a  new  one.  It  has  often  been  decided,  and  was  long 
since  settled.  The  "  satis&ction "  to  be  made  by  the  United  States, 
in  pursuance  of  the  stipulation  of  the  ninth  article  of  the  treaty  of  1819, 
is  a  satisfaction  for  "injuries"  8u£fered  by  the  Spanish  inhabitants  of 
Florida  from  the  acts  of  our  army  in  1812  and  1813.  The  term  "sat- 
isfaction," when  used  to  measure  the  compensation  to  be  made  for 

uigitized  by  VjOOQIC 


LBTITIA  HUHPHREYS.  9 

injuries  to  property  in  violation  of  the  law  of  nations,  embraces  the 
fiUlest  measure  of  redress  enjoined  by  the  great  international  code 
designed  to  regulate  the  intercourse  and  settle  the  controversies  of 
nations. — (See  Wheaton  on  International  Law,  pp.  340,  341,  342,  and 
576;  1  vol.  Kent's  Com.,  p.  61;  Vattel,  book  2,  ch.  18,  sec.  324; 
lb.,  book  3,  ch.  11,  sec.  185 ;  Campbell's  Grotius,  vol.  2,  book  2,  ch. 
17,  p.  192.) 

Satisfaction,  when  used  in  the  sense  of  redress  for  injuries  to  prop- 
erty, consists  in  the  value  of  the  property  taken  or  destroyed,  and 
damages  for  its  detention  or  the  loss  of  its  use  until  the  time  of  pay- 
ment. In  the  case  of  the  Pacific  Insurance  Company  t;^.  Conrad,  1 
Baldwin,  C.  C.  R.,  p.  138,  Judge  Baldwin  says :  "  The  value  of  the 
property  taken,  with  interest,  tcoia  the  time  of  the  takine  down,  to 
the  time  of  the  trial,  is  generally  considered  as  the  extent  of  the  dam- 
ages sustained."  Rutherford,  book  1,  ch.  17,  sec.  5,  pp.  390,  391, 
lays  down  the  rule  in  the  following  words :  '  ^  In  estimating  the  damage 
which  any  one  has  sustained  when  such  things  as  he  has  a  perfect 
right  to  are  taken  from  him,  or  withholden,  or  intercepted,  we  are  to 
consider  not  only  the  value  of  the  thing  itself,  but  the  value  likewise 
of  the  fruits  or  profits  that  might  have  arisen  from  it.  He  who  is  the 
owner  of  a  things  is  likewise  the  owner  of  such  fruits  or  profits ;  so  that 
it  is  as  properly  a  damage  to  be  deprived  of  them,  as  to  be  deprived  of 
the  thing  itself." 

In  the  case  of  the  Amiable  Nancy,  3  Wheaton,  560',  the  Supreme 
Court  of  the  United  States  says:  ^^  It  was,  after  strict  consideration, 
held,  that  the  prime  cost  or  value  of  the  property  lost,  at  the 
time  of  the  loss,  and,  in  case  of  injury,  the  diminution  in  value  by 
reason  of  the  injury,  with  interest  upon  such  value,  afforded  the  true 
measure  of  assessing  the  damages."  In  the  case  of  the  Lively,  1  Gal- 
lison,  R.  315,  Judge  Story  says :  ''The  proper  measure  of  damages, 
in  cases  of  illegal  capture^  is  the  prime  value,  and  interest  to  the  day 
of  the  judgment. ' ' 

The  rule  as  to  the  measure  of  satisfaction  is  the  same  in  the  prize 
courts  of  Great  Britain. — (Case  of  the  Acteon,  2  Dodson,  p.  84.) 

Prize  courts  are  governed  by  the  laws  and  usages  or  nations^  (1 
Kent's  Com.,  pp.  19,  68,  69, 70;  Wheat.  Int.  Law,  p.  47;  Adeline  and 
Cargo,  9  Cranch,  ^.  191,  also  242.)  Wheaton  on  International  Law, 
p.  341,  says:  ''It  a  nation  has  taken  possession  of  what  belongs  to 
another,  if  it  refuses  to  pay  a  debt,  or  repair  an  injury,  or  to  give 
adequate  satis&ction  for  it,  the  latter  may  seize  something  of  the 
former,  and  apply  it  to  its  own  advantage  until  it  obtains  payment  of 
what  is  due,  together  with  interest  and  damages.'* 

The  civil  and  common  law  are  governed  by  the  same  rule  in  meas- 
uring damages  in  cases  of  conversion  or  trespass.  The  value  of  the 
property  with  interest,  by  way  ofdamaaeSy  from  the  time  of  the  tres- 

Cor  conversion,  is  the  rule  of  both.— (Sedgwick  on  Measure  of 
lages,  pp.  649,  550,  551 ;  7  Wend.,  354.)  For  the  rule  of  the  civil 
law,  see  Domat.,  vol.  1,  Lib.  3,  Tit.  5. 

The  rule  by  which  damages,  in  the  name  of  interest,  are  allowed 
in  cases  like  the  present  is  supported  by  an  unbroken  current  of 
authorities,  derived  as  well  from  writers  on  the  law  of  nations  as  from 
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the  decisions  of  the  highest  courts  iu  Great  Britain  and  the  United 
States  ;  and  the  authorities  and  precedents  drawn  from  these  sources 
have  been  invariably  insisted  on  by  the  government  of  the  United 
States,  when  seeking  redress  from  other  nations  for  injuries  which  our 
citizens  have  sustained  at  their  hands.  Our  government  has  de- 
manded, and  uniformly  obtained,  the  fullest  measure  of  indemnity, 
interest  as  well  as  principal  being  on  all  occasions  exacted.  In  these 
cases  the  United  States  are  solemnly  bound  by  the  treaty  to  Spain 
that  satisfaction  should  be  made  for  the  iniuries  suflfered  by  her  sub- 
jects from  the  operations  of  our  army.  What  was  meant  by  the  term 
satisfaction,  taken  in  connection  with  the  rule  of  the  law  of  nations 
known  and  understood  by  both  parties,  and  always  acted  upon  by  the 
United  States  in  seeking  indemnity  for  injuries  due  to  their  own  citi- 
zens at  the  hands  of  others?  Did  it  mean  that  those  who  suffered 
injuries  should  be  indemnified ;  that  they  should  be  paid  the  amount 
of  the  losses  they  had  sustained?  Or  did  it  mean  that  they  should 
be  paid  a  part  of  them — the  principal  value  of  the  things  lost,  with- 
out compensation  for  the  deprivation  of  the  use  ?  Would  such  part 
payment  make  a  man  whole  ?  Would  it  be  a  satisfaction  ?  Would 
a  man  who  had  been  injured  by  the  destruction  of  his  cattle,  or  the 
burning  of  his  house,  be  satisfied  or  indemnified  by  receiving,  twenty 
years  afterwards,  the  mere  value  of  his  property  at  the  time  it  was 
destroyed  ?  Was  it  no  loss  to  be  deprived  of  the  use  of  his  cattle 
during  twenty  years  ?  Was  there  no  damage  in  being  deprived  of 
the  shelter  of  his  house  during  the  same  period?  To  satisfy  or  make 
a  man  whole,  under  such  circumstances,  he  must  be  paid  immediately 
on  the  happening  of  the  injury,  so  that,  by  using  the  money  thus  re- 
ceived, he  can  at  once  replace  his  cattle  or  rebuild  his  house  ;  or,  other- 
wise, he  must  be  allowed  damages  for  being  deprived  of  the  use  of 
his  cattle  or  the  shelter  of  his  house  ;  and  such  damages  are  generally 
ascertained  by  computing  interest,  at  the  usual  rate,  on  the  value  of 
the  property  from  the  time  of  the  injury  until  payment  is  made  to 
the  owner.  This,  as  has  been  stated  already,  is  the  rule  of  the  law 
of  nations ;  it  is  also  the  rule  of  the  Supreme  Court  of  the  United 
States,  and  of  the  courts,  as  the  committee  believe,  of  every  State  in 
the  Union.  In  support  of  this  position,  a  host  of  authorities  might 
be  cited  ;  but  it  is  deemed  unnecessary  to  multiply  cases  to  sustain  a 
usage  believed  to  be  nearly,  if  not  quite,  universal  in  reference  to 
cases  like  the  present. 

It  may  be  proper,  however,  to  refer  to  the  practice  of  our  own 
government,  and  point  out  some  of  the  cases  in  which  interest,  in  ad- 
dition to  the  value  of  the  property  injured  or  destroyed,  has  been 
claimed  and  allowed  in  behalf  of  our  own  citizens. 

The  United  States,  in  the  construction  of  their  treaties,  and  in  ail 
their  intercourse  with  other  nations,  have  uniformly  insisted  upon  and 
sanctioned  the  measure  of  redress  decreed  by  the  Florida  judges  in 
these  cases,  as  affording  the  lowest  measure  of  satisfaction  for  property 
taken  or  destroyed  in  violation  of  treaties,  or  of  the  laws  and  usages  of 
nations. — (Vide  opinion  of  Mr.  Wirt,  Attorney  General,  printed  Opin- 
ions, pp.  568,  569,  570,  571 ;  letter  of  Mr.  Clay,  Secretary  of  State,  to 
Mr.  Vaughan,  British  minister,  of  the  15th  April,  1826  ;  Wheaton's 
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Life  of  Wm.  Pmckney,  pp.  196, 198,  265,  (note,)  3T1 ;  American  State 
PiipcrR,  foreign  relations,  vol.  2,  pp.  119,  120,  377,  388,  283  ;  Ex. 
Doc.  No.  32,  Ist  sees.  25th  Congress,  Ho.  Beps.,  p.  249;  Ex.  Doc. 
Ho,  Reps.,  2d  session  27th  Congress,  vol.  5,  doc.  291,  p.  50 ;  Ameri- 
can State  Papers,  foreign  relations,  vol.  4,  p.  639  ;  Elliott's  Diplomatic 
Code,  vol.  2,  pp.  625,  605.) 

These  citations  will  show  that  interest,  in  addition  to  the  value  of 
the  property  illegally  taken,  was  claimed  and  allowed  under  the  7th 
article  of  the  treaty  of  1794  with  Great  Britain,  (8th  Statutes  at 
Large,  p.  119;)  under  the  word  "losses,"  simply,  in  the  21st  article 
of  the  treaty  of  1795,  with  Spain,  (8th  Statutes  at  Large,  p.  150  ;)  under 
the  words  "just  indemnification  for  private  property  carried  away," 
in  the  convention  of  1818,  between  the  United  States  and  Great 
Britain,  (8th  Statutes  at  Large,  p.  249  ;)  under  the  law  of  nations,  by 
Brazil,  without  any  treaty  stipulations  ;  under  the  words  "  injuries  to 
property,"  the  same  words  employed  in  the  9th  article  of  the  Florida 
treaty,  in  the  convention  of  the  11th  April,  1839,  between  the  United 
States  and  Mexico,  (8th  Statutes  at  Large,  p.  526;)  under  the  14th 
article  of  the  treaty  of  2d  February,  1848,  between  the  United  States 
and  Mexico,  (records  of  the  board  of  commissioners,  on  file  in  the  State 
Department.^  The  indemnity  in  this  case  was  paid  by  the  United 
States  to  their  own  citizens  in  behalf  of  Mexico,  in  consideration  of  the 
cession  of  California  and  New  Mexico. 

These  authorities  also  show  that  the  United  States,  in  their  nego- 
tiations with  other  nations,  have  recognized  no  other  rule  of  satisfac- 
tion for  injury  to  property,  in  violation  of  the  laws  of  nations,  than  that 
decreed  by  the  Florida  judges  in  these  cases ;  and  that  whenever  they 
have  been  able  to  obtain  a  treaty  stipulation  for  "indemnification," 
for  satisfaction  for  "losses,"  for  satisfaction  for  "injury  to  property," 
or  in  any  form  of  language  implying  compensation  or  satisfaction  for 
injury  to  property  in  violation  of  treaty  stipulations  or  of  the  laws  of 
nations,  they  have  uniformly  claimed  and  received,  or  paid  out  of  their 
own  treasury,  the  same  measure  of  satisfaction. 

Under  the  treaty  of  Ghent,  between  the  United  States  and  Great 
Britain,  a  difference  arose,  which  was  referred  to  the  arbitrament  of 
the  Emperor  of  Russia,  who  decided  that  the  United  States  were  en- 
titled "to  a  just  indemnification  from  Great  Britain  for  all  private 
property  carried  away  by  the  British  forces."  The  members  of  the 
joint  commission,  Messrs.  Langdon  Cheves  and  Jackson,  differed  as 
to  the  measure  of  damages.  Mr.  Cheves  insisted  on  interest  from  the 
time  of  taking  the  property,  in  addition  to  its  value,  as  the  measure  of 
damages.  He  said  the  claim  was  not  for  interest,  eo  nomine^  but 
adopted  as  a  mitigated  rule  of  damages  or  compensation,  founded  on 
the  pecuniary  value  of  the  property  withheld  ;  and  that  in  such  cases 
the  common  law  and  civil  law  both  allowed  reparation  or  compensation 
for  the  loss  oftht  use  of  the  property  withheld  from  the  commencement 
of  the  tortious  detention.  The  rule  of  the  public  law,  he  said,  was  the 
name;  and  that,  if  the  property  captured  and  taken  away  in  February, 
1815,  were  returned  now  uninjurea,  it  would  not  repair  the  loss  sus- 
tained by  the  taking  away  and  detention.  The  claimant  would  still 
be  without  indemnity  for  the  has  of  the  use  of  his  property  for  ten 
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yearSy  which  was  nearly  equivalent  to  the  original  value  of  the  princi- 
pal thing.  Mr.  Wirt  sustained  the  rule  as  stated  by  Mr.  Cheves. 
(Opinions  of  Attorney  General,  vol.  1,  p.  499,  of  May  17,  1826.)  Mr. 
Clay,  in  a  letter  dated  April  15,  1826,  to  the  British  minister,  Mr. 
Yaughan,  declared  ^Hhat  interest  was  a  just  component  part  of  the  in- 
demnification which  the  convention  stipulated."  This  rule  was  finally 
recognized  by  the  British  government,  though  the  amount  paid  in 
gross  was  something  less  than  the  interest  would  have  been  if  com- 
puted at  the  ordinary  rate. 

In  the  negotiations  between  the  United  States  and  Great  Britain,  in 
relation  to  the  cases  of  the  ^'Encomium"  and  ''  Comet,''  Mr.  Steven- 
son, the  American  minister,  under  the  instructions  of  the  State  De- 
partment, laid  down  the  following  propositions,  which  were  fully  ad- 
mitted by  Lord  Palmerston.  These  propositions,  it  will  be  seen, 
relate  to  the  measure  of  damages  proper  to  be  allowed  for  the  taking 
and  detention,  or  destruction  of  property,  in  several  distinct  points  ot 
view. 

1.  ^^That  if  a  duty  to  be  performed  be  not  the  payment  of  money, 
but  the  performance  of  some  collateral  act,  that  is  the  restitution  of 
property,  (other  than  money,)  then,  in  lieu  of  interest,  damages  are 
awarded,  and  these  damages,  together  with  the  property  to  be  returned, 
are  to  constitute  the  indemnity  of  the  sufferer  for  the  loss  he  may  have 
sustained  by  reason  of  the  non-performance  of  this  duty." 

2.  ^^That  the  measure  of  these  damages  will  be  the  probable  fruits 
or  profits  which  might  have  been  derived  from  the  property  or  thing 
detained,  during  the  period  that  the  duty  of  restoring  it  was  not  per- 
formed." 

3.  ''That  if  restitution  of  the  property  cannot  be  made,  by  reason  of 
its  loss,  or  from  any  other  cause,  then  its  value  may  be  estimated  in 
money,  and  this  equivalent  will  stand  in  the  place  of  the  thing  it«elf ; 
and  when  reduced  to  a  pecuniary  standard,  interest  upon  the  equiva- 
lent is  allowed  in  lieu  of  the  fruits  and  profits,  and  flows,  as  in  other 
cases  of  money  not  paid,  as  the  necessary  consequence  of  the  non-per- 
formance of  the  duty  of  restitution." 

4.  ''That,  although  under  the  laws  of  Great  Britain  and  the  United 
States,  it  is  admitted  that,  in  transactions  between  individuals,  interest 
eo  nomine  would  not  be  due  on  unliquidated  demands  of  a  nature  purely 
and  exclusively  pecuniary,  except  from  the  period  of  their  liquidation ; 
yet  it  is  equally  true  that,  by  those  laws,  when  reparation  is  sought 
for  loss  of  property,  (in  cases  like  the  present,^  the  value  of  the  prop- 
erty, together  with  an  equivalent  for  the  use  of  it,  from  the  commence- 
ment of  an  illegal  detention,  is  alwaya  allowed.'' 

6.  "That  these  are  principles  sanctioned  as  well  by  the  law  of  na- 
tions as  those  of  the  civil  and  common  law,  by  the  authority  of  prece- 
dents between  Great  Britain  and  the  United  States,  a  few  leading 
references  will  satis&ctorily  show.  To  these  the  undersigned  begs 
leave  to  refer  Lord  Palmerston," 

Mr.  Stevenson  then  cites  Grotius,  as  cited  in  support  of  the  Florida 
claims.  Also,  2d  vol.  Campbell's  Grotius,  p.  360 ;  vol.  6,  sec.  1244. 
Cites  Domat,  to  show  that  iruits  and  profits  were  allowed  by  the  civil 
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law  as  cited  by  Judge  Bronson.   Cites  Pothier^  Code  Napoleon^  Black- 
stone,  Vesey's  R.,  2  Brown's  C.C,  and  says: 

"It  (interest)  has,  moreover,  never  been  re/used  in  claims  like  the 
present,  where  a  money  equivalent  has  been  substituted  as  a  compen- 
sation for  property  wrongfiilly  withheld,  and  for  which  the  party  had 
agreed  to  make  reparation.'' 

Mr.  Stevenson  then  shows  that  interest  was  allowed  under  the  6th 
and  7th  articles  of  Jay's  treaty  in  1Y94,  and  refers  to  the  opinion  of 
Sir  John  NicoU,  one  of  the  British  commissioners,  under  the  Tth  ar- 
ticle of  said  treaty ;  also,  to  the  decision  of  Sir  William  Scott,  in  the 
case  of  the  "  Acteon,"  cited  by  Judge  Bronson,  and  proceeds  to  say 
that  "the  general  doctrine,  then,  is,  that  he  who  withholds  what  he 
ought  to  return,  does  an  injury  for  which  he  is  bound  to  indemnify  the 
sufferer ;  that  the  proper  measure  of  indemnification  is  the  thing 
which  is  Withheld,  together  with  its  reasonable  fruits  or  profits  accru- 
ing daring  the  period  that  it  is  withheld ;  that  if,  however,  restitution 
of  the  property  cannot  be  had,  justice  finds  its  compensation,  or  its 
value  as  an  equivalent,  and  interest  on  it  is  resorted  to  as  the  best 
standard  to  ascertain  the  reasonable  profits  of  money." 

Having  thus  shown  that  the  "  satisfkction"  stipulated  in  the  treaty 
required  that  damages  or  interest  for  the  detention  of  the  property,  or 
loss  of  its  use,  shomd  be  added  to  its  original  value,  as  well  by  the 
constant  and  uniform  practice  of  our  own  government,  as  by  the  rules 
of  the  law  of  nations,  and  of  the  common  and  civil  law,  it  follows  as 
a  necessary  and  unavoidable  consequence,  that  it  was  the  duty  of  the 
Secretary  of  the  Treasury  to  pay  the  amounts  awarded  to  the  memo- 
rialists, and  other  claimants  of  the  same  class,  by  the  Florida  judges, 
in  fully  original  value  and  interest.  The  memorialists,  and  all  other 
claimants  of  the  same  class,  had  as  iust  a  right  to  the  damages 
awarded  by  the  judges  for  the  loss  of  the  use  of  the  property  which 
had  been  destroyed  or  carried  away  by  our  troops,  as  to  the  original 
value  of  the  said  property ;  and  the  injustice  of  refiising  to  pa^  the 
latter  would  have  been  in  no  respect  greater  than  was  the  injustice  of 
refusing  to  pay  the  former ;  ana  that  damages  for  the  injury  done  to 
the  claimants  by  the  loss  of  the  use  and  enjoyment  of  the  property, 
during  the  many  years  that  elapsed  before  its  original  value  was 
repaid,  are,  under  the  law  and  usages  of  nations,  as  well  as  by  the 
rules  of  common  and  civil  law,  as  much  a  part  of  the  satisfaction  con- 
templated by  the  treaty,  as  was  the  value  of  the  property  destroyed. 

Tne  sums  due  to  these  claimants,  and  awarded  to  them,  as  damages 
for  the  deprivation  of  the  use  of  their  property,  have  not  been  paid, 
solely  in  consequence  of  a  decision  of  Mr.  Woodbury,  Secretary  of  the 
Treasury,  made  under  a  departmental  usage  in  reference  to  domestic 
pecuniary  demands. 

That  a  treaty,  being  a  contract  between  two  independent  nations,  is 
to  be  controlled  in  its  construction,  not  by  the  locid  usages  of  either, 
but  by  the  universal  rules  of  the  international  code,  is  too  clear  for 
argument.  The  committee  believe  that  Mr.  Woodbury  would  have 
taken  this  view  of  his  duty  in  the  premises,  if  it  had  been  presented 
to  his  attention.  While  the  decision  of  Mr.  Woodbury  has  not  been 
reversed,  the  right  of  these  claimants  under  the  treaty  to  t|ie  pay- 
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ment  of  the  awards  of  damage,  under  the  name  of  interest,  has  not 
been  denied  by  any  Secretary  of  the  Treasury  who  has  acted  upon  the 
awards  of  the  judges,  or  any  Attorney  (Jeneral,  since  Mr.  Woodbury's 
time,  but  has  been  expressly  admitted  by  Secretaries  Spencer,  Bibb, 
Corwin,  and  Forward,  and  by  Attorneys  General  Crittenden  and 
Gushing. 

The  Court  of  Claims,  in  deciding  upon  the  cases  of  the  claimants, 
also  seem  to  admit  their  rights  under  the  treaty,  although  regarding 
them  as  without  remedy  under  the  acts  of  Congress  passed  to  give 
effect  to  the  treaty,  construed  as  those  acts  are  by  the  Court  of  Claims, 
so  as  to  give  the  Secretary  of  the  Treasury  an  unlimited  power  to 
revise  and  reduce  awards  made  in  favor  of  individuab  by  the  Florida 
judges.  And  that  there  is  no  appeal  from  the  Secretary  of  the  Treasury 
to  any  judicial  tribunal,  is  settled  by  the  opinion  of  the  Supreme 
Court  of  the  United  States. 

The  claimants  are  now,  therefore,  before  the  tribunal  of  Congress, 
which  is  uncontrolled  by  departmental  usages  or  decisions,  or  by  prior 
legislation,  and  which  is  now  called  upon  to  do  justice,  and  cause  the 
stipulations  of  the  treaty  of  1819  to  be  carried  into  effect. 

if  that  treaty  requires  that  the  claimants  should  be  indemnified  for 
the  loss  of  the  use  of  their  property,  as  well  as  for  the  loss  of  the  origi- 
nal value  of  their  property,  the  duty  of  this  government  to  make  such 
indemnification  is  not  impaired  by  the  erroneous  and  inadvertent  de- 
cision of  one  of  its  executive  officers.  This  government  can  never  set 
up  against  the  reclamations  of  Spain  an  adjudication  by  the  Treasury 
Department,  manifestly  in  violation  of  the  law  of  nations.  In  the  case 
of  the  United  States  vs.  The  Schooner  Peggy,  1  Cranch.  103,  Chief 
Justice  Marshall,  in  confirmation  of  this  principle,  said:  '^  Whatever 
the  decision  of  the  court  may  be,  the  claim  upon  the  nation,  if  unsatis- 
Jiedj  may  stiU  be  asserted/' 

It  has  been  much  controverted,  in  the  history  of  these  cases,  whether 
the  decisions  of  the  Florida  judges  were  judicial  and  final ;  and  if  not, 
to  what  extent  a  revising  power  was  intended  to  be  conferred  upon  the 
Secretary  of  the  Treasury,  by  the  acts  of  Congress  relating  to  the  sub- 
ject. The  committee  have  not  regarded  it  as  necessary  to  enter  into 
these  controversies.  It  is  sufficient  that  the  original  value  of  the  prop- 
erty belonging  to  the  claimants,  for  the  destruction  of  which  they  are 
entitled  to  indemnity,  has  been  settled  by  tribunals  to  which  that  duty 
was  assigned  by  this  government ;  that  that  original  value  has  been 
admitted  and  paid  at  uie  treasury,  after  a  careful  revisal,  with  a  deduc- 
tion so  slight  that  the  substantial  correctness  of  the  decisions  in  Florida 
is  not  impeached,  and  that  the  only  question  which  now  remains  re- 
lates to  the  duty  of  indemnifying  the  claimants  for  the  loss  of  the  use 
of  their  property.  This  duty,  independently  of  the  decisions  of  the 
Florida  judges,  your  committee,  for  the  reasons  hereinbefore  given, 
regard  as  entirely  clear. 

The  amount  to  be  paid,  if  the  views  of  the  committee  are  correct, 
is  large ;  but  this  cannot  alter  their  substantial  justice  nor  discharge 
the  duty.  If  it  is  unjust,  and  in  violation  of  the  national  &ith,  to  with- 
hold the  payment,  the  magnitude  and  evil  consequences  of  this  injus- 
tice and  violation  of  national  &ith,  and  the  hardships  which  result 
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from  them  to  individuals,  are  augmented  in  precise  proportion  to  the 
sunount  withheld. 

It  is  the  interest  of  the  United  States,  as  a  commercial  nation,  with 
property  exposed  to  violence  in  every  part  of  the  world,  to  resist  any 
change  or  relaxation  of  the  rule  of  public  law,  which  prescribes,  as  the 
measure  of  indemnification  for  injuries  to  property,  the  restoration  of 
its  original  value,  together  with  compensation  for  the  loss  of  its  use. 
This  government,  which  has  always  heretofore  insisted  upon  this  rule, 
cannot  insist  upon  it  hereafter,  as  against  others,  if  it  shall  finally  de- 
cline to  act  upon  the  rule  in  these  cases. 

The  committee,  therefore,  report  a  bill,  requiring  the  payment  of 
that  portion  of  the  damages  awarded  by  the  judges,  under  the  name  of 
interest,  so  far  as  the  original  value  awarded  by  the  said  judges  has  been 
approved  at  the  Treasury  Department,  and  recommend  its  passage. 

The  committee  also  append  the  argument  of  Mr.  Webster  in  rela- 
tion to  the  validity  of  these  claims  for  interest,  under  the  treaty  of 
1819,  and  the  acts  of  Congress  of  1823  and  of  1834. 


B. 

Opifdan  of  the  Hon.  Daniel  Webster  on  the  Florida  daims  arising  under 
the  ninth  artide  of  the  treaty  of  1819,  between  the  United  States  and 
Spain. 

The  questions  propounded  by  Mr.  Secretary  Walker,  upon  which 
the  following  opinion  of  Mr.  Webster  was  given,  are  as  follows: 

1.  **  Whether  the  provisions  of  the  treaty  require  the  losses  or  in- 
juries for  which  satisfaction  is  provided,  to  be  established  judicially? 
And  if  so,  whether  decrees  of  the  judges  as  to  the  amount  or  extent 
of  said  losses  or  injuries — as  to  cases  within  the  provisions  of  the 
treaty — are  final  ? 

2.  ^  ^  Whether  the  measure  or  rate  of  satisfaction  adopted  and  applied 
by  the  judges  in  these  cases,  namely,  to  add  to  the  value  of  the  prop- 
erty, at  the  time  of  its  loss,  interest  as  a  compensation  for  the  loss  or 
deprivation  of  its  use,  is  or  is  not  in  accordance  with  the  laws  and 
usages  of  nations,  as  the  proper  rule  of  redress  for  such  injuries,  and 
can  be  allowed  and  paid  by  this  Department  under  the  acts  of  Congress 
applicable  to  this  subject?** 

OPINION. 

It  appears  to  me  that  great  misconception  has  prevailed  respecting 
the  true  construction  of  the  ninth  article  of  the  treaty  with  Spain  of 
1819,  and  of  the  two  acts  of  Congress  passed  for  the  purpose  of  car- 
rying the  provisions  of  that  article  into  eflfect. 

Before  tne  date  of  the  treaty,  and  while  Florida  yet  belonged  to 
Spain,  that  is  to  say,  in  the  years  1812,  1813,  and  1818,  inroads  were 
made  in  Florida  by  certain  troops  of  the  United  States,  and  injuries 
and  excesses  committed  on  the  inhabitants. 
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Although  Spain  was  now  ahout  to  cede  the  whole  territory  to  the 
United  States,  yet  her  Government  felt  it  to  be  its  duty  to  cause  a  stip- 
ulation to  be  contained  in  the  treaty  of  cession  providing  satisfaction 
for  these  injuries,  and  full  indemnification  for  the  sufferers. 

Instead  of  a  joint  commission,  or  mutual  arbitration,  to  ascertain 
these  injuries,  and  adjudge  the  proper  compensation,  the  contracting 
parties  agreed  that  this  duty  should  be  performed  by  a  judicial  tri- 
bunal. There  was  good  reason  for  this.  The  injuries  were  local. 
They  were  committed  on  the  property,  real  and  personal,  of  the  in- 
habitants. The  parties  were  all  in  Florida,  and  the  proofs  all  in  Flor- 
ida. Judicial  courts  were  now  about  to  be  established  in  Florida, 
under  the  authority  of  the  United  States;  and  nothing  could  be  more 
just  or  expedient,  than  that  to  these  courts,  sitting  in  the  Territory, 
should  be  assigned  the  duty  of  inquiring  into  these  cases,  and  estab- 
lishing the  right  and  the  amount  of  indemnification  where  such  rieht 
was  proved.  The  ninth  article  of  the  treaty  provided,  therefore,  that 
^^The  United  States  will  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which,  by  process  of  law,  shall  be  established  to  have 
been  suffered  by  the  Spanish  ofiicers,  and  individual  Spanish  inhabit- 
ants, by  the  late  operations  of  the  American  army  in  Florida." 

At  the  commencement  of  any  discussion  of  the  questions  arising  in 
this  case,  some  propositions  must  be  received  and  admitted  as  undoubted 
truths. 

I.  The  first  is,  that  a  treaty  is  the  supreme  law  of  the  land.  It 
can  neither  be  limited,  nor  restrained,  nor  modified,  nor  altered.  It 
stands  on  the  ground  of  national  contract,  and  is  declared  by  the 
Constitution  to  oe  the  supreme  law  of  the  land;  and  this  gives  it  a 
character  higher  than  any  act  of  ordinary  legislation.  It  enjoys  an 
immunity  firom  the  operation  and  effects  of  all  such  legislation. 

From  this  acknowledged  truth,  there  results  a  rule  of  construction, 
of  very  great  importance,  and  which  is  to  be  applied  to  all  laws  passed 
for  the  professed  purpose  of  carrying  treaty  stipulations  into  effect; 
and  that  is,  that  such  laws  must  be  so  construed  as  to  conform  to  the 
provisions  of  the  treaty,  and  give  them  ftiU  effect,  and  not  so  as  to 
thwart  those  provisions  and  embarrass  their  operation  and  application 
by  imposing  new  limitations  or  conditions,  or  by  any  other  means. 
The  advantages  secured  by  a  treaty  stipulation  to  those  for  whose  ben- 
efit it  was  entered  into,  cannot  be  abridged  or  curtailed  by  any  law 
passed  for  executing  the  treaty.  The  treaty  and  the  law  must  be  made 
to  stand  together,  where  they  can  and  so  far  as  they  can ;  and  if,  after 
all,  there  be  found  an  irreconcilable  inconsistency,  the  law  must  give 
way  to  the  treaty. 

II.  A  second  general  proposition,  equally  certain  and  well  estab- 
lished, is,  that  the  terms  and  the  language  used  in  a  treaty,  are 
always  to  be  interpreted  according  to  the  laws  of  nations,  and  not 
according  to  any  municipal  code.  This  rule  is  of  universal  applica- 
tion, when  two  nations  speak  to  each  other,  they  use  the  language 
of  nations.  Their  intercourse  is  regulated,  and  their  mutual  agree- 
ments and  obligations  are  to  be  interpreted  by  that  code  only,  which 
we  usually  denominate  the  public  law  of  the  world.  This  public  law 
is  not  one  thing  at  Rome,  another  at  London,  and  a  third  at  Wash- 
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ington.  It  is  the  same  in  all  civilized  States;  everywhere  speaking, 
with  the  same  voice  and  the  same  authority. 

Guided  by  these  elementary  rules,  let  us  examine  the  treaty  and  the 
laws. 

The  words  of  the  treaty  are  plain:  '^The  United  States  will  cause 
satis&ction  to  be  made  for  the  injuries,  if  any,  which,  by  process  of 
law,  shall  be  established  to  have  been  suffered  by  the  Spanish  officers, 
and  individual  Spanish  inhabitants,  by  the  late  operations  of  the 
American  army  in  Florida." 

The  terms  **  process  of  law"  are  the  terms  usually  employed  to 
describe  judicial  proceedings.  They  are  exactly  equivalent  to  the 
phrase  *'  due  course  of  law,"  or  judgment  of  law. 

They  imply  parties,  a  case,  a  hearing,  a  trial,  and  a  judgment,  or 
decision.  This  is  their  interpretation  in  every  book  of  authority  from 
Magna  Charta  down ;  and  it  is  precisely  the  sense  in  which  the  words 
are  used  in  the  fifth  article  of  the  amendments  to  the  Constitution  of 
the  United  States.  In  that  article  it  is  declared  that  '^  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of  law." 
That  is,  without  hearing,  trial,  and  regular  judgment. 

"  Process  of  law,"  as  the  words  are  used  in  the  treaty,  mean  any 
kind  of  judicial  proceedings,  suited  to  the  case.  It  may  be  common 
law  process,  equity  process,  or  admiralty  process,  as  the  case  may 
require.  But  whatever  be  the  particular  form  of  the  proceeding,  it 
must  be  a  judicial  proceeding ;  a  proceeding  which  involves  a  hearing, 
a  trial,  and  a  judgment. 

The  treaty  acknowledges  that  there  are,  or  may  be,  persons  who 
have  suffercKl  injuries,  by  the  ojperations  of  the  American  army  in 
Florida ;  and  it  promises  satisfaction,  to  all  such  persons,  when  those 
injuries  shall  have  been  established  by  process  of  law. 

To  establish  an  injury  by  process  of  law,  is  to  prove  that  injury 
before  some  competent  judicial  tribunal ;  to  cause  its  character,  and 
its  amount,  to  be  ascertained  and  fixed,  and  judgment  thereon  pro- 
nounced and  declared.  And  this  judgment,  supposing  it  always  to  be 
rendered  by  a  judicial  tribunal  acting  within  its  jurisdiction,  cannot  be 
vacated,  annulled,  reversed,  or  alter^,  except  by  some  higher  appellate 
power,  itself  proceeding,  also,  by  due  process  of  law. 

Two  consequences  follow  from  these  premises : 

I.  No  one  can  claim  any  compensation,  or  satisfaction,  under  this 
clause  of  the  treaty,  who  cannot  establish  the  fact  of  an  injury,  and 
fix  its  amount,  by  regular  judicial  proceeding  and  judgment. 

II.  Any  one  who  has  established  the  fact  of  an  injury,  and  the  just 
measure  of  satisfaction,  by  regular  legal  proceedings  and  judgment, 
cannot  be  deprived  of  that  satisfaction,  or  any  part  of  it,  by  the  super- 
induced authority  of  a  mere  executive  officer,  or  political  fimctionary. 

That  would  be  in  the  very  teeth  of  the  treaty.  It  might  just  as 
well  be  said,  that  under  this  clause,  an  executive  officer,  or  a  political 
functionary,  might  be  authorized  to  decide  on  the  case  of  an  alleged 
injury,  and  the  satisfaction  justly  due,  if  any,  originally,  and  in  the 
first  instance,  without  any  reference  whatever  to  a  hearing,  trial,  or 
judgment  by  process  of  law.  For  if  that  which  the  treaty  says  shall 
be  ^^established  by  process  of  law"  may  be  enlarged,  diminished, 
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changed,  or  altered  by  the  mere  discretion  of  an  individual,  then  it  is 
evident,  this  particular  provision  of  the  treaty  becomes  a  dead  letter  ; 
and  the  whole  clause  means  no  more,  than  that  satisfaction  shall  be 
made  for  injuries,  in  any  way  that  the  government  may  see  fit  to 
provide ;  and  that  all  cases  may  be  disposed  of,  by  executive  agents  or 
officers,  without  hearing,  trial,  or  judgment,  if  they  so  see  fit ;  in  other 
words,  without  *'  process  of  law." 

The  mode  of  ascertaining  and  establishing  the  injury  is  as  much  a 
part  of  the  treaty  as  the  obligation  to  make  satisfaction  for  it.  It  is  an 
important,  essential,  substantial  part  of  the  stipulation.  It  would  be 
no  more  a  violation  of  good  faith,  on  the  part  of  the  Government  of 
the  United  States,  to  refuse  to  make  any  satisfaction  at  all,  than  it 
would  to  refuse  that  particular  satisfaction  which  it  has  promised  by 
the  treaty.  The  parties  in  interest,  have  a  right  to  demand,  that  they 
shall  have  an  opportunity  of  establishing  the  injuries  done  them,  and 
seeking  satisfaction  for  those  injuries,  in  the  mode  expressly  stipulated 
in  the  treaty  ;  and  to  reject  that  mode,  and  to  adopt  another,  without 
their  consent,  would  be  a  flagrant  injustice,  and  an  outrage  on  public 
faith .    All  this  appears  to  me  to  be  too  plain  to  require  further  discussion . 

If  any  authority  be  required  to  show  the  settled  meaning  of  the 
terms  ^'process  of  law,"  reference  may  be  had  to  3d  Story's  Com- 
mentaries on  the  Constitution,  sections  1782-83,  pages  660,  661.  2d 
Kent's  Commentaries,  6th  edition,  pages  12,  13,  note  b.  Baldwin's 
Views,  page  137.  Tucker's  Blackstone,  vol.  1,  part  1,  appendix,  p. 
203.     Taylor  vs.  Porter  and  Ford,  4  Hill's  New  York  Reps.  p.  140. 

19  Wendall's  Rep.  p.  676. 

We  come  next  to  consider  the  acts  which  have  been  passed  by  Con- 
gress for  carrying  this  part  of  the  treaty  into  effect. 

The  first  act  was  passed  on  the  3d  day  of  March,  1823.  The  second 
on  the  26th  of  June,  1834. 

These  acts,  with  their  titles,  are  set  forth  and  recited  in  the  case. 

These  acts,  or  laws,  were  enacted  in  pari  materia  ;  the  latter  refers 
to  the  former,  and  extends  its  provisions.  They  are,  therefore,  to  be 
considered  together,  and  such  a  construction  if  practicable,  given  to 
them,  as  shall  produce  a  harmonious  result.  And,  I  have  already  said, 
that  they  must  be  so  construed  as  to  carry  the  treaty,  in  its  plain  and 
just  sense,  into  full  and  complete  operation  ;  not  so  as  to  modify  or 
alter  it ;  not  so  as  to  embarrass  and  namper  its  provisions ;  not  so  as 
to  deprive  the  parties  interested  in  its  provisions  of  any  of  the  advan- 
tages or  benefits  intended  for  them. 

The  principal  difficulty  arises  from  the  second  section  of  the  first 
act ;  the  words  of  which,  are : 

*'  That,  in  all  cases  in  which  said  judges  shall  decide  in  favor  of  the 
claimants,  the  decisions,  with  the  evidence  on  which  they  are  founded, 
shall  be  by  the  said  judges,  reported  to  the  Secretary  of  the  Treasurv, 
who,  on  being  satisfied  that  the  same  is  (are)  iust  and  equitable,  within 
the  provisions  of  the  said  treaty,  shall  pay  the  amount  thereof,  to  the 
])erson  or  persons  in  whose  favor  the  same  is  atljudged,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated." 

According  to  the  case  stated,  it  woula  appear  that,  under  the  8U|>- 
]>osed  authority  of  this  section,  the  Secretary  assumed  and  exercised  a 
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full  appellate  power  oyer  the  judgments  and  decrees  of  the  courts,  reex- 
amining the  aecrees  on  their  general  merits,  and  on  the  whole  evi- 
dence, and  reducing  and  altering  them  at  his  own  unlimited  discretion ; 
and  9  esx)eciall7,  that  he  struck  out  interest  in  all  cases  in  which  the 
courts  had  allowed  it,  as  being  no  just  part  of  the  satisfaction  intended 
by  the  treaty. 

Such  a  construction  of  this  section  as  would  confer  this  power  on  the 
Secretary  of  the  Treasury  cannot  be  received  and  enforced,  in  my  judg- 
ment, without  overturning  the  plainest  principles  of  constitutional  and 
public  law.  If  the  section  cannot  be  made  to  bear  another  construc- 
tion, then  it  must  be  wholly  rejected  as  being  inconsistent  with  the 
treaty ;  and,  therefore,  repugnant  to  the  Constitution  of  the  United 
States. 

By  the  treaty,  the  injury  of  the  suffering  party  is  to  be  established 
by  process  of  law.  It  is  absurd  to  say  that  this  provision  would  be 
satisfied  by  a  decision  of  the  Secretary  of  the  Treasury.  Such  a  decision 
is  no  process  of  law. 

But  there  is  a  construction  which  may  be  given  to  this  second  sec- 
tion, without  violence,  which  will  make  it  sensible,  proper,  and  quite 
consistent  with  that  clause  of  the  treaty  which  it  was  the  object  of  the 
whole  act  to  carry  into  effect. 

The  courts  before  whom  these  claims  were  brought  were  courts  of 
limited  jurisdiction.  They  were  courts,  they  were  judicial  tribunals ; 
their  proceedings  were  by  process  of  law.  Nevertheless,  they  were 
tribunals  of  a  specific  and. limited,  and  not  of  a  general  jurisdiction. 
The  act  of  Congress  declared,  in  the  first  section: 
^*  That  the  judges  of  the  superior  courts,  established  at  St.  Augustine 
and  Pensacola,  in  the  Territory  of  Florida,  respectively,  shall  be,  and 
they  are  hereby,  authorized  and  directed  to  receive  and  adjust  all  claims 
arising  within  their  respective  jurisdictions,  of  the  inhabitants  of  said 
territory,  or  their  representatives,  agreeably  to  the  provisions  of  the 
ninth  article  of  the  treaty  with  Spain,  by  which  the  said  territory  was 
ceded  to  the  United  States." 

I  may  remark,  in  passing,  that  the  word  ^'  adjust"  in  this  section  is 
either  a  clerical  error  for  *' adjudge,"  or,  if  the  word  were  really  *' ad- 
just," the  meaning  evidently  was  the  same  as  *^ adjudge;"  because,  in 
the  following  section,  the  act  says  that  the  Secretary  of  the  Treasury > 
on  being  satisfied,  &c. ,  shall  pay  the  amount  thereof  to  the  person  or 
persons  in  whose  favor  the  same  is  ^^adjiidaed." 

1  may  remark,  further,  that  it  is  quite  n-ivolous  to  contend  that  the 
treaty  required  a  judicial  trial  only  for  the  purpose  of  proving  the  fact 
of  injury,  and  that  the  amount  of  satisfaction  may  still  be  left  to  be 
fixed  by  an  executive  officer.  To  establish  an  injury  or  wrong,  done 
by  one  party  and  suffered  by  another,  by  processor  law,  is  to  ascertain 
and  fix  the  amount  of  the  injury,  as  well  as  the  fact  of  its  having  been 
committed.  No  other  sense  can  be  given  to  the  word ;  and  so  Congress 
understood  it,  for  the  law  prorides  that  the  courts  shall  receive  and 
adjust  (adjudge)  the  claims,  and  decide  thereon,  and  that  the  amount 
by  them  adjwiged^  the  Secretary  of  the  Treasury  being  satisfied,  &c., 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro* 
priated;  so  that  the  whole  question  comes  again  to  this:    What  is  the 
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extent  of  authority  which  the  second  section  of  the  act  gave,  or  could 
give,  to  the  Secretary  of  the  Treasury  over  the  decrees  or  judgments  of 
the  courts? 

These  courts,  as  I  have  said,  were  courts  of  limited  jurisdiction ;  but, 
like  other  such  courts,  the^  must  judse  for  themselves,  in  the  first 
instance,  of  the  extent  of  their  own  jurisdiction.  When  a  case  is  brought 
before  them,  they  must  decide  whetner  it  is  a  case  to  which  their  author- 
ity extends;  ana,  as  they  decide  this  necessarily  preliminary  question, 
so  they  will,  or  will  not,  proceed  to  hear  and  decide  the  cause. 

But  their  decision  on  the  extent  of  their  own  jurisdiction  may  be 
inquired  into  and  examined :  First,  by  a  court  of  appellate  jurisdiction, 
if  any  such  be  established  by  law.  Second,  by  any  party  called  to  act 
on  the  case,  and  whose  duty  it  is  to  carry  all  lawful  decisions  of  the 
court  into  execution.  In  such  a  case  it  is  evident  that  the  party  acts 
at  his  peril,  and  he  can  judge  of  nothing  but  the  very  question  of  juris- 
diction. 

If  a  sheriff  be  called  on  to  serve  process,  he  may,  for  his  own  safety, 
inquire  whether  the  court  from  which  the  process  issued  had  jurisdic- 
tion in  the  case,  so  as  that  he  will  be  justified  in  obeying  its  orders ; 
but  he  cannot  inquire  into  the  correctness  of  the  judgment  on  which  the 
process  issued.  So,  if  an  ofiicer  be  required  to  collect  a  tax,  he  must 
first  know,  or  be  able  to  see,  whether  the  tax  has  been  levied  or 
assessed  by  competent  authority. 

If  a  disbursing  officer  be  required  to  pay  money,  he  must,  in  like 
manner,  take  care  to  be  satisfied  that  the  authority  requiring  the  pay- 
ment was  competent  to  make  the  requisition ;  but  he  cannot  judge  of 
the  merits  or  demerits  of  the  claim  on  which  the  allowance  was  made, 
and  payment  demanded,  if  it  be  the  case  of  a  private  claim,  nor  of  the 

{propriety  or  impropriety  of  the  decision,  if  the  case  be  of  a  public  nature, 
t  is  enough  for  him  to  see  that  the  command  comes  from  lawfiil  author- 
ity, and  he  needs  to  look  no  further. 

Now  this,  I  suppose,  is  the  whole  authority  which  the  act  of  Con- 
gress intended  to  give,  as  it  is  most  clearly  all  that  it  could  give,  to  the 
Secretary  of  the  Treasury  in  regard  to  the  judgments  of  these  courts. 
The  phraseology,  it  is  true,  is  not  very  accurate.  The  words  are,  that 
the  Secretary  of  the  Treasury,  on  being  satisfied  that  the  decision  of 
the  court  is  "just  and  equitable,  within  the  provisions  of  the  treaty," 
shall  pay  the  amount  thereof. 

This  I  understand  to  mean  no  more  than  if  the  words  had  been,  that 
the  Secretary  of  the  Treasury,  on  being  satisfied  that  the  decision  is 
justly  and  equitably  within  the  treaty,  shall  pay  the  amount. 

To  be  "justly  and  equitably"  within  the  treaty,  is  to  be  within  the 
treaty.  And  if  the  Secretary  of  the  Treasury  finds,  on  looking  at  the 
proceedings,  that  the  case  was  one  within  the  treaty;  that  is,  that  it 
was  the  case  of  an  injury  committed  in  Florida,  on  Spanish  officers  or 
individual  Spanish  innabitants,  by  the  army  of  the  United  States,  then 
he  is  to  pay  the  amount  adjudged. 

^  This,  m  my  opinion,  is  the  entire  extent  of  his  authority  of  super- 
vision. He  has  no  right  whatever  to  open  the  judgment,  examine 
the  merits  of  the  case,  weigh  the  evidence,  and  reform  the  judicial 
decision.     It  is  preposterous  to  say  that,  when  the  Secretary  of  the 


uiyiii£fc!u  uy  ' 


-^.x 


LETinA  HUMPHBET3.  21 

Treasury  exercbes  this  supposed  power,  and  reverses  the  judgment  of 
the  courts,  the  injury  of  the  party  complaining  has  heen  ^^estabUahed*' 
by  **  process  of  law,"  according  to  the  solemn  stipulations  of  the 
treaty. 

I  see  nothing  in  the  second  act  materially  affecting  the  remarks 
which  I  have  made  on  the  first.  That  act  had  two  objects,  connected 
with  cue  subject. 

The  court  m  East  Florida  had  allowed  certain  claims  for  depreda- 
tions committed  as  early  as  in  the  years  1812  and  1813,  and  other 
claims  of  the  same  description  were  known  to  exist.  The  Secretary  of 
the  Treasury  had  rejected  or  reversed  all  judgments  founded  on  such 
claims,  they  not  being,  in  his  opinion,  within  the  treaty. 

The  act  of  1834,  provides  that  the  amount  of  the  judgments  in  these 
cases,  already  rendered,  should  he  paid  as  judpnents  in  other  cases; 
and  that  claims  of  this  class,  not  as  yet  decided  and  adjudged,  should 
be  received,  examined,  and  a^udged  in  like  manner  as  the  cases  aris- 
ing in  1818,  and  subject  to  provisos  which  confirm,  strongly,  the  view 
I  have  taken  of  the  first  act. 

The  evident  object,  and  all  the  object,  of  the  act  of  1834,  was  to 
place  claims  for  injuries  in  1812  and  1813  on  the  same  footing  with 
those  for  like  injuries  in  1818. 

This  act  was  passed,  not  as  making  any  new  or  independent  pro- 
vision for  claims,  but  simply  for  the  purpose  of  declaring  the  sense  of 
Congress,  that  the  injuries  committed  in  the  years  1812  and  1813  are 
witlun  the  treaty,  confirming  thus,  the  opinion  of  the  court,  and 
reversing  that  of  the  Secretary  of  the  Treasury.  This  point  is  there- 
fore now  settled. 

It  appears  that  the  Secretary  of  the  Treasury,  in  the  exercise  of  his 
supposed  or  assumed  appellate  power,  struck  out  interest  in  all  cases 
in  which  it  formed  a  part  of  the  amount  adjudged  by  the  court.  If 
the  opinions  already  expressed  be  well  founded,  the  Secretary  could 
lawfully  exercise  no  such  power.  The  courts  adopted,  and  had  a 
right  to  adopt,  their  own  rule  for  assessing  damages  and  awarding 
amounts  in  the  cases  before  them.  If  they  saw  fit  to  allow  interest, 
it  was  an  exercise  of  their  judicial  power  with  which  the  Secretary 
could  not  interfere. 

In  such  a  case,  the  claim  for  interest  was  established  by  process  of 
law,  as  much  as  the  claim  for  the  original  injury.  It  was  res  judica. 
It  had  become  a  judgment  of  a  competent,  and  the  only  competent, 
tribunal;  and  the  Secretary  could  not  disturb  it,  by  rejecting  any 
part,  any  more  than  by  overthrowing  the  whole.  But  as  this  is  an 
important  question,  I  propose  to  consider  it  on  principle,  and  independ- 
ent of  the  judicial  decision  in  a  particular  case. 

A  vague  notion  has  been  prevalent,  and  the  expression  of  it  has 
often  been  repeated,  that  the  government  of  the  United  States  never 
pays  interest.  This  is  not  at  all  correct,  in  point  of  fact.  Interest 
has  been  allowed  to  claimants  by  the  acts  of  Congress  in  almost  in- 
numerable instances. 

But  if  such  a  rule  did  exist,  it  would  not  elffect  this  case  in  the 
slightest  degree.  Nothing  more  can  be  understood  from  any  such 
rule,  than  that  in  matters  of  account,  or  on  deferred  debts,  claims,  or 
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demands,  the  Treasury  Department  does  not  allow  interest.  This 
proceeds  on  the  presumption  that  accounts  will  be  promptly  rendered, 
and  all  claims  and  debts  presented  and  paid  when  due. 

But  in  cases,  such  as  I  am  now  considering,  interest  is  allowed,  not 
as  interest  in  its  ordinary  sense,  that  is  to  say,  as  augmentation,  run- 
ning and  growing  on  a  fixed  sum.  It  is  regarded  merely  as  a  part  or 
element  in  the  loss  or  injury,  or  as  a  just  mode  of  fixing  the  amount 
of  damages. 

An  individual  has  suffered  a  wrong,  a  loss  and  injury  inflicted  on 
his  property,  for  which  the  government  is  liable,  and  for  which  it  feels 
bound  to  provide  him  redress.  But  that  redress  cannot,  in  many 
cases,  be  instantaneous  or  immediate.  Before  it  can  be  possibly  ob- 
tained in  the  appointed  course,  much  time  is  consumed,  much  personal 
attention  demanded,  and  often  heavy  expenses  incurred.  These  are 
all  direct  and  immediate  consequences  of  the  original  loss  or  injury ; 
they  form  a  part  of  it,  and  in  ail  justice  and  equity  enhance  the  just 
claim  for  indemnity. 

Different  tribunals  deal  with  these  portions  of  the  loss  and  injury, 
in  different  ways,  all  of  them  being  reasonable  in  themselves.  One 
thinks  it  just  to  make  specific  allowances  for  the  loss  of  use  of  capital, 
and  for  time,  expenses,  and  charges ;  another,  as  a  simple  mode, 
makes  one  allowance  to  cover  them  all,  under  the  name  oi  interest, 
and  adds  this  to  the  amount  of  the  original  loss,  as  proved  ;  a  third 
combines  all  parts  of  the  compensation  together,  forms  one  aggregate, 
and  awards  a  round  sum,  or  sum  in  gross  for  the  whole.  It  is  in  the 
discretion  of  any  tribunal,  called  on  to  make  satisfaction  for  a  loss  or 
an  injury,  to  adopt  either  of  these  modes. 

But  the  importance  of  this  question  calls  on  me  to  go  further ;  and 
I  maintain  that  it  was  the  bounden  duty  of  the  courts  to  add  interest, 
in  these  cases,  to  the  original  amount  of  loss  proved.  They  could  not 
escape  from  this  duty,  without  a  manifest  departure  from  principle. 

We  are  now  construing  a  treaty,  a  solemn  compact  between  nations. 
This  compact  between  nations,  this  treaty,  is  to  be  construed  and  in- 
terpreted throughout  its  whole  length  and  breadth,  in  its  general 
provisions,  and  in  all  its  details,  in  every  phrase,  sentence,  word,  and 
syllable  in  it,  by  the  settled  rules  of  the  law  of  nations.  No  municipal 
code  can  touch  it,  no  local  municipal  law  affect  it,  no  practice  of  an 
administrative  department  come  near  it.  Over  all  its  terms,  over  all 
its  doubts,  over  all  its  ambiguities,  if  it  have  any,  the  law  of  nations 
"sits  arbitress." 

The  treaty,  in  this  9th  clause,  speaks  of  satisfaction  to  be  made  for 
injuries ;  and  injuries  which  had  been  committed  by  violence,  by  armed 
men,  acting  without  right,  and  without  authority.  And  I  maintain 
that  there  is,  in  the  code  of  national  law;  a  fixed  and  settled  rule, 
founded  in  reason,  and  established  by  the  highest  authorities,  by  which 
satisfaction  for  such  injuries  is  to  be  ascertained  and  adjudged. 

This  rule  is  laid  down  by  Rutherforth,  in  these  terms : 

"In  estimating  the  damages  which  any  one  has  sustained,  when 
such  things  as  he  has  a  perfect  right  to,  are  unjustly  taken  from  him, 
or  withholden,  or  intercepted,  we  are  to  consider  not  only  the  value 
of  the  thing  itself,  but  the  value  likewise  of  the  fruits  or  profits  that 
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might  have  arisen  from  it.     He  who  is  the  owner  of  the  thing,  is  like- 
wise the  owner  of  such  fruits  or  profits.     So  that  it  is  as  properly  a 
damage  to  be  deprived  of  them,  as  it  is  to  be  deprived  of  the  thing 
itself." — ^Lib.  1,  chap.  lY,  sec.  5. 
The  language  of  Grotius  is : 

**The  loss  or  diminution  of  any  one's  possessions  is  not  confined  to 
injuries  done  the  substance  alone  of  the  property,  but  includes  everything 
affecting  the  produce  of  it,  whether  it  has  been  gathered  or  not.  If 
the  owner  himself  had  reaped  it,  the  necessary  expense  of  reaping,  or 
of  improving  the  property  to  raise  §  produce,  must  also  be  taKen  into 
the  account  of  the  loss,  and  form  part  of  the  damages." — Campbell's 
Grotius,  vol.  2,  pages  195,  196.     Lib.  2,  chap.  17,  sec.  4. 

In  laying  down  the  rule  for  the  sctfis/action  of  injuries,  in  the  case 
of  reprisals,  in  making  which  the  strictest  caution  is  enjoined  not  to 
transirend  the  clearest  rules  of  justice,  Mr.  Wheaton,  in  his  book  on 
national  law,  says : 

'^If  a  nation  has  taken  possession  of  what  belongs  to  another,  if  it 
refuses  to  jjay  a  debt,  to  repair  an  injury,  or  to  give  adequate  satis- 
faction for  it,  the  latter  may  seize  something  of  the  former,  and  apply 
it  to  its  own  advantage,  till  it  obtains  payment  of  what  is  due,  together 
wrra  INTEREST  AND  DAMAGES." — Whcatou  ou  International  Law, 
page  341. 

Mr.  Wheaton,  in  the  above  passage,  has  copied,  and  hardly  varied 
the  text  of  Vattel.— Lib.  2,  chap.  18,  sec.  342. 

To  avoid  trouble  and  detail  m  ascertaining  the  actual  amount  of 
damages  or  injury,  resulting  from  the  loss  of  the  fruit,  or  profit  of  the 
thing  lost,  or  destroyed,  the  modern  practice  of  nations,  when  making 
compensation  for  losses  and  injuries  by  joint  commissions,  as  well  as 
the  daily  practice  of  courts  sitting  under  the  law  of  nations,  is  to  allow 
interest,  at  the  legal  rate,  as  a  compensation  for  the  loss  of  fruits  and 
profits,  as  a  substitution  for  an  actual  and  detailed  account  of  such 
fruits  and  profits. 

[That  the  prize  courts  are  governed  by  the  laws  of  nations,  see 
Kent's  Com.,  6th  edition,  pages  68,  69,  70 ;  9  Cranch,  191,  244.] 

The  Supreme  Court  of  the  United  States  uniformly  holds  the  same 
doctrine: 

"The  prime  cost  or  value  of  the  property  lost,  and,  in  cases  of 
injory,  the  diminution  in  value  by  reason  of  the  injury,  loith  interest 
thereon^  affords  the  true  rule  for  estimating  damages  in  such  cases." — 
3  Wheaton,  page  546— The  Amiable  Nancy. 

See,  also,  1  Gallison's,  315,  to  the  same  point,  case  of  the  Lively. 
The  rule  is  exactly  the  same  in  the  English  courts,  sitting  under  the 
law  of  nations. — 2  Dobson,  page  84. 

It  now  only  remains  to  be  added,  that  the  government  of  the  United 
States,  in  its  intercourse  with  foreign  nations,  and  in  demanding  at 
their  hands  reparation  for  injuries,  has  not  only  recognized  the  prin- 
ciple, and  the  rule,  as  above  stated,  but  has  affirmed  them,  with 
emphasis,  and  insisted  on  their  application  in  all  cases.  It  will  hardly 
be  thought  necessary  to  go  through  our  whole  history,  to  collect  cases 
to  this  point.  I  content  myself  with  calling  attention  to  one  of  the 
most  conspicuous,  and  which  it  is  quite  impossible  to  distinguish,  in 
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point  of  principle,  from  the  cases  provided  for  in  the  9th  clause  of  the 
treaty  of  1819,  which  I  am  now  considering. 

A  qnestion  ftrose,  under  the  convention  of  St.  Petersburg,  between 
the  United  States  and  Great  Britain,  respecting  property  alleged  to 
have  been  carried  away  by  the  British  forces^  at  the  close  of  the  last 
war  with  England,  in  contravention  of  the  stipulations  contained  in 
the  treaty  of  Ghent.  Great  Britain  admitted  the  carrying  away,  but 
denied  that  it  was  any  infraction  of  the  treaty.  The  question  in  differ- 
ence was  submitted  to  the  arbitration  of  the  Emperor  of  Russia,  and 
he  made  an  award  in  these  terms:  ^ 

'^  The  United  States  of  America  are  entitled  to  a  just  indemnification 
from  Great  Britain  for  all  private  property  carried  away  by  the  British 
forces." 

For  the  purpose  of  carrying  this  award  into  effect,  a  joint  commis- 
sion was  instituted  to  sit  at  Washington,  the  American  commissioner 
being  Mr.  Langdon  Cheves,  and  the  British  commission,  Mr.  George 
Jackson.  They  differed  on  the  question  of  interest.  In  the  end,  the 
matter  was  compromised,  by  the  payment,  on  the  part  of  Great  Britain, 
of  a  gross  sum,  which  was  distributed  by  the  government  of  the  United 
States,  first,  in  paying  off  the  principal  of  each  claim,  and  secondly, 
for  paying  interest  on  the  several  claims,  so  far  as  the  residue  of  the 
sum  received  would  extend. 

The  claim  of  the  government  of  the  United  States  was  clearly  and 
ably  set  forth  by  the  American  commissioner,  Mr.  Cheves ;  and  to 
avoid  length,  and  repetition,  I  append  to  this  opinion  extracts  from 
his  remarks. — (See  Appendix.) 

The  treaty  between  the  United  States  and  Mexico,  of  the  11th  of 
April,  1839,  provided  for  the  institution  of  a  joint  commission  for 
ascertaining  and  determining  the  claims  arising  from  injuries  to  the 
persons  and  property  of  the  citizens  of  the  United  States  by  Mexican 
authorities. 

The  1st  and  5th  articles  of  the  treaty  provided  as  follows: 

*^  Articlb  1.  That  all  claims  of  citizens  of  the  United  States  should 
be  referred  to  a  joint  board  of  commissioners,  who  should  be  sworn 
impartially  to  examine  and  decide  upon  said  claims." 

^^  Article  5.  That  the  said  commissioners  shall,  by  a  report  under 
their  hands  and  seals,  decide  upon  the  justice  of  the  said  claims,  and 
the  amount  of  compensation,  if  any,  due  from  the  Mexican  govern- 
ment in  each  case." 

These  articles  contain  all  the  provisions  of  the  treaty,  respecting  the 
duties  and  powers  of  the  commissioners. 

The  act  of  Congress  of  12th  June,  1840,  ''to  carry  into  effect"  said 
treaty,  provided  for  the  appointment  of  two  commissioners  on  the  part 
of  the  United  States,  who,  with  two  others  on  the  part  of  Mexico, 
''shall  form  a  board,  whose  duty  it  shall  be  to  receive  and  examine  all 
claims  provided  for  by  the  convention,  and  to  decide  thereon  according 
to  the  provisions  of  the  said  convention  and  the  principles  of  justice, 
equity,  and  the  laws  of  nations." 

The  American  commissioners,  Mr.  Marcy  and  Mr.  Rowan,  (and 
afterwards  Mr.  Marcy  and  Mr.  Breckenridge,)  allowed  interest  (at  the 
same  rate  as  was  allowed  by  the  Florida  judges  in  their  decrees)  in  all 
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cases  of  injuries  arising  from  loss  or  destruction  of  property ;  and  the 
umpire.  Baron  Koenne,  allowed  the  interest,  in  all  cases.  Indeed,  it 
is  not  understood  that  the  Mexican  commissioners  objected  to  such 
allowance. 

I  append  to  this  opinion  one  other  paper,  which  contains  an  opinion 
of  the  Attorney  General  of  the  United  States  on  a  private  claim.  It 
is  the  case  of  Mrs.  O'SuUivan,  and  may  be  found  at  page  1115  of  the 
opinions  of  the  Attorneys  General. 

The  rule  of  damages,  adopted  by  the  courts  in  Florida,  was  laid 
down  by  Judge  Reid,  in  the  first  decision  awarding  interest,  in  these 
words,  viz : 

^^I  am  required  by  the  statute  to  receive,  examine,  and  adjvdge  these 
claims  for  losses.  In  performing  this  duty  I  have  allowed,  because  it 
seemed  to  me  just  and  equitable  to  allow  it,  interest  upon  the  amount 
or  value  of  property  ascertained  to  have  been  lost.  The  rate  of  interest 
existing  in  the  province  at  that  time  (1812  and  1813^  was  five  per  cent., 
and  this  is  the  sum  allowed  in  all  cases.  I  am  sensible  that  this  allow- 
ance will  swell  considerably  the  amount  to  be  paid  to  the  claimants, 
but  I  do  not  perceive  how  it  could  be  avoided.  If  we  lose  sight  of  the 
national  character  of  one  of  the  parties,  and  suppose  two  private  per- 
sons engaged  in  a  dispute  about  an  injury  to  property,  the  tribunal  to 
which  resort  is  had,  in  adjusting  the  damages  due  by  the  one  to  the 
other,  will  consider  the  value  of  the  property  destroyed,  in  connection 
with  the  time  for  which  the  owner  has  Tbeen  deprived  of  the  use  and 
enjoyment  of  his  property.  The  first  being  ascertained  in  money,  a 
compensation  for  the  last  may  best  be  regulated  by  reverting  to  the 
rate  of  interest  allowed  by  the  law  of  the  country  where  the  wrong 
WMdone." 

If  the  opinions  which  I  have  expressed,  and  attempted  to  support, 
are  sound  and  well  founded,  then  this  rule,  adopted  by  the  courts,  is 
exactly  the  rule  which  they  were  bound  to  adopt,  and  the  only  rule 
which  they  could  adopt,  without  manifest  disregard  of  the  principles 
of  public  law. 

It  may,  probably,  be  thought,  that  some  of  the  opinions  which  I 
have  expressed  in  this  paper  are  more  or  less  in  conflict  with  opinions 
which  have  been  given,  in  these  cases,  by  recent  Attorneys  General  of 
the  United  States,  Mr.  Crittenden,  Mr.  LegarS,  and  Mr.  Nelson.   Per-  ! 

haps,  however,  the  differences  may  be  rather  apparent  than  real,  as  the  I 

questions  appear  to  have  been  submitted,  and  their  opinions  given, 
without  particular  reference  to  the  terms  of  the  treaty,  or  those  author- 
ities of  public  law  which,  in  my  judgment,  rule  the  case.  On  the 
whole,  I  am  prepared  to  answer  the  questions  proposed  to  me ;  and  my 
opinion  clearly  is: 

I.  That  the  provisions  of  the  treaty  require  the  losses  or  injuries  for 
which  satisfaction  is  provided,  to  be  established  judicially;  and  that 
the  decrees  of  the  judges  as  to  the  amount  or  extent  of  said  losses  or 
injuries,  as  to  cases  within  the  treaty,  are  final. 

II.  That  the  measure  or  rule  of  satisfaction  adopted  and  applied  by 
the  judges  in  these  cases,  namely,  to  add  to  the  value  of  the  property 
at  the  time  of  its  loss,  interest,  as  a  compensation  for  the  loss  or  depri- 
vation of  its  use,  or  as  covering  the  necessary  and  immediate  conse- 
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quences  of  the  original  injury,  is  in  accordance  with  the  laws  and 
usages  of  nations,  and  ought,  undoubtedly,  to  be  allowed  and  paid  by 
the  Secretary  of  the  Treasury,  under  the  acts  of  CJongress  already 
cited. 

DANIEL  WEBSTER. 
April  6,  1849. 


APPENDIX. 

Extracts  from  the  remarks  of  the  American  Commissioner y  Mr,  Langdon 
Cheves,  referred  to  on  page  24,  of  the  foregoing. 

In  his  opening  paper,  under  date  of  February  25,  1825,  he  states 
the  rule  of  indemnification  or  satisfaction  for  injuries  suffered  thus: 

**The  property  of  which  he  (the  claimant)  claims  the  equivalent^ 
belonged  to  him.  It  has  been  decided  that  it  ought  not  to  have  been 
taken  from  him ;  it  has  been  proved  that  it  was  taken  from  him  as  far 
back  as  the  ITth  February,  1815,  and  it  has  been  agreed  that  he  is  to 
be  compensated  for  the  injury  he  sustained. 

''The  iiyury  is  the  cause  and  the  measure  of  his  compensation.  The 
only  inquiry  then  is,  the  extent  of  that  injury.  The  extent  of  the 
injury  is  equivalent  to  the  pecuniary  value  of  the  property  at  the  tim/^ 
he  was  deprived  of  it,  and  the  value  of  the  sum  of  money  of  which  he 
was  deprived  during  the  period  of  its  detention." 

Again,  he  says:  ''Indemnification  means  a  reimbursement  of  a  loss 
sustained.  If  the  property  taken  away  on  the  17th  February,  1815, 
were  returned  now,  uninjured,  it  would  not  reimburse  the  loss  sus- 
tained by  the  taking  away  and  consequent  detention — it  would  not  be 
an  indemnification.  The  claimant  would  still  be  unindemnified  for 
the  loss  of  the  use  of  his  property  for  the  ten  years,  which,  considered 
as  money,  is  nearly  equivalent  to  the  original  value  of  the  principal 
thing.  So,  in  substituting  a  pecuniary  value  for  the  thing,  unless 
int^erest  is  allowed  for  the  use  of  the  money,  the  claimant  will  remain 
unindemnified.'' 

Again,  in  the  same  paper:  "He  who  deprives  another  of  the  use  of 
his  property  does  him  as  great  an  injustice,  in  principal  if  not  in 
degree,  as  he  who  deprives  him  finally  and  forever  of  it,  and  justice 
equally  requires  that  he  should  indemnify  him  for  the  loss  of  its  use  as 
for  the  loss  of  the  principal  thing.  Unless  it  can  be  truly  averred  that 
one  may  deprive  another  of  the  use  of  his  property  for  a  given  time, 
and  if  he  finally  return  it  uninjured  in  its  indentity,  not  be  bound  in 
justice  to  compensate  him  for  the  loss  of  its  use,  it  is  conceived  it  can- 
not be  truly  asserted  that  interest  does  not  follow  the  principal." 

Again:  "  If  interest  be  an  incident  usually  attendant  on  the  delay 
of  payment  of  debts,  damages  are  equally  an  incident  attending  on  the 
withholding  an  article  of  property ;  and  where  they  are  rendered  in  the 
shape  of  damages,  they  are  usually  given  with  a  liberal  and  sometimes 
an  unsparing  hand.     It  is,  then,  a  mitigation  of  the  usual  incident  of 
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damages  for  the  detention  of  property,  to  establish  a  fixed  and  equit- 
able rate  of  interest  as  the  equivalent." 

'^  There  is  no  doubt  that  this  is  the  leading  reason  why  boards  of 
commissioners,  sitting  as  the  representatives  of  nations,  have  so 
generally  made  interest  the  rule  of  damages,  instead  of  a  capricious 
discretion,  which  would,  perhaps,  often  become  an  unjust  and  vindic- 
tive assessment  of  them." 

Again :  ^'The  claim  is  not  of  interest  eo  nomine.  It  is  adopted  as  a 
mitigated  rule  of  damages,  compensation,  or  indemnification,  founded 
on  the  estimated  pecuniary  value  of  the  article  withheld.  In  that  case, 
the  common  law  and  the  civil  law  are  both  clear  in  allowing  reparation 
of  the  loss  of  the  use  of  the  thing  withheld,  from  the  commencement  of 
the  tortious  detention.     The  rule  of  the  public  law  is  the  same." 


Case  of  Mrs.  O'SvUivany  and  opinion  of  Attorney  General^  referred  to 
on  page  25,  of  the  foregoing. 

This  was  a  claim  growing  out  of  the  seizure  of  a  ship  and  cargo  by 
a  political  agent  of  the  United  States. 

Congress  j)assed  an  act  providing  ' '  that  the  Secretary  of  the  Treasury 
be,  and  he  is  hereby,  authorized  and  directed  to  cause  the  claim  of 
Mary  O'SuUivan,  widow  and  executrix  of  John  O'SuUivan,  deceased, 
to  be  examined  by  the  accounting  ofiicers  of  the  treasury ;  and  that 
there  be  allowed  and  paid  to  the  said  Mary  O'SuUivan,  out  of  any 
money,  &c.,  the  amount  of  the  actual  loss  which  may  be  shown,  to  the 
satisfaction  of  the  Secretary  of  the  Treasury,  to  have  been  sustained  by 
the  said  John  O'SuUivan,  in  consequence  of  the  act  of  the  late  John 
M.  Forbes,  commercial  and  political  agent  of  the  United  States  of 
America,  at  Buenos  Ayres,  in  detaining  the  vessel  of  the  said  John 
O'SulIivan,  in  the  year  1823,  and  causing  her  to  be  sent  to  the  United 
States." 

This  act  required  payment  of  the  amount  of  the  "actual  loss"  as 
shown  to  the  satisfaction  of  the  Secretary  of  the  Treasury.  The  case 
▼as  referred  to  the  Attorney  General  Butler,  as  to  the  proper  rules  to  be 
adopted  in  ascertaining  'Hhe  actual  loss,"  and  whetner  the  claimant 
**wa8  entitled,  within  the  terms  and  intention  of  the  act,  to  compen- 
sation for  the  deprivation  of  the  use  of  the  vessel  during  her  detention?" 
And,  "whether  that  was  not  a  constructive  and  consequential,  and  not 
^u  actual  loss  f" 

Mr.  Butler,  after  an  elaborate  examination  of  the  authorities,  deduced 
a  rule  from  the  decisions  of  the  federal  courts,  where  interest  upon  the 
original  value,  by  way  of  damages  for  the  loss  of  the  use,  in  addition 
to  such  original  value,  had  been  allowed  as  the  measure  of  the  actual 
loss;  in  everyone  of  which  cases  he  says,  "Congress  passed  acts  indem- 
nifying the  officer  to  the  full  extent  of  the  recovery  against  him," 
citing  "Laws  U.  8.,  4  vol.  p.  91;  3  vol.  369;  6  vol.  282;  7  vol.  259." 

"The  adjudged  cases,"  he  savs,  "in  which  recoveries  have  been  had 
against  officers  acting  in  good  raith,  and  in  which  Congress  afterwards^ 
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made  proyision  for  indemnifying  the  officer,  may,  therefore,  with  great 
propriety,  be  referred  to,  for  the  purpose  of  ascertaining  the  manner 
in  which  the  rule  is  carried  into  eflfect." 

He  further  says:  "I  cannot  agree  that  the  loss  of  the  use  of  the 
vessel  was  merely  a  conseqttential  loss;  still  less  than  it  was  constructive 
and  not  actual.  It  appears  to  me,  that  the  loss  of  the  beneficial  tise  of 
the  vessel,  was  the  direct  and  immediate  effect  of  the  interference  of 
Mr.  Forbes.  But  even  if  this  is  to  be  regarded  as  a  consequential  losSy 
it  will  not,  therefore,  follow  that  it  is  not  an  actual  loss,  in  strict  pro- 
priety of  language,  and  within  the  meaning  of  the  law.  A  loss  may 
be  actual,  positive,  and  real,  and  may  be  traced  with  certainty  to  a 
particular  cause.  The  distinction  between  immedicUe  and  consequ^icd 
damages  is  a  familiar  one  in  commercial  law ;  it  is  the  foundation  of 
the  distinction  between  the  action  of  trespass,  and  that  of  trespass  on 
the  case ;  the  former  of  these  actions  being  brought  where  the  damage 
is  immediate,  and  the  latter  where  it  is  only  consequential. 

^^In  each  case,  however,  adtiol  damage  is  the  subject  of  the  suit,  and 
must  be  proved  to  sustain  it." 

Mr.  Butler  concludes  that,  '4t  is  obvious  that  the  difference  in  the 
vcdtie  of  the  vessel  is  not  the  whole  loss  sustained ;  the  beneficial  use  of 
the  vessel  is  also  lost  to  the  party  during  the  whole  period  of  the  deten- 
tion ;  and  for  this  loss,  interest  on  the  prime  value  is  but  the  loudest 
rcUe  of  indemnification." 


Digitized  by 


Google 


3riTH  Congress,  }  SENATE.  i  Rep.  Com. 

Isf  Session.      ]  {    No.  94. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

February  28,  1860. — Ordered  to  be  printed. 


Mr.  NicHOi^ON  made  the  following 

REPORT. 

[To  accompany  Bill  S.  231.] 

The  Committee  on  1{ evolutionary  Claims^  to  ivhom  was  re/erred  the 
memorial  of  the  State  of  Georgia/or  the  repayment  of  certain  moneys 
paid  to  Peter  Trezvant,  submit  the  following  report  thereon: 

It  appearn  that  the  State  of  Georgia,  by  an  act  passed  on  the 
2.")th  of  December,  anno  Domini  1847,  admitted  and  provided  for  the 
lavment  of  the  claim  of  Peter  Trezvant,  the  legal  representative  of 
Robert  Farqiihar  for  the  principal,  excluding  interest,  of  certificates  of 
indebtedness ,  issued  to  the  legal  representative  of  said  Farquhar  in 
1794. 

The  indebtedness  originated  in  supplies  of  clothing  purchased  for 
the  use  of  troops,  under  General  James  Jackson,  in  1777,  by  com- 
missioners of  Georgia,  of  Robert  Farquhar,  then  a  merchant  of  Charles- 
ton, South  Carolina.  A  suit  was  brought  for  the  amount  of  the  claim 
in  1787,  and  a  verdict  rendered  for  the  plaintiff.  In  1793,  the  legis- 
lature of  Georgia,  by  resolution,  pledged  the  faith  of  the  State  that 
the  claim  should  l)e  paid,  so  far  as  it  should  be  found  to  be  well 
I'nimded. 

In  1794,  it  was  audited  by  the  auditing  officers  of  the  State,  and 
rrtificates  of  indebtedness  issued. 

Peter  Trezvant,  wlio  married  the  only  child  of  Robert  Farquhar, 
ai»i)ears  to  have  been  a  resident  of  Great  Britain  in  1838,  when  he 
|»otitioned  Georgia  for  the  payment  of  these  certificates. 

In  1847,  after  a  full  consideration  of  nine  years,  and  after  instituting 
a  special  commission  to  investigate  it,  the  State  of  Georgia  could  dis- 
(-jjver  no  ground  of  law,  or  fact,  upon  which  to  refuse  the  payment  of 
the  claim. 

And  your  committee  are  equally  unable  to  see  upon  what  ground  it 
'ould  have  lK?en  refused. 

The  case  is,  therefore,  the  plain  one  of  the  duty  of  the  national  gov- 
«:*rnnient  to  assume  the  payment  of  the  expenses  of  the  general  military 
»lulenHe.  The  revolutionary  war  debts  of  all  the  States  were  assumed 
upon  this  principle,  in  1790,  and  its  correctness  is  not  now  open  to 

question.  C^  r\r\rAo 


2  REPAYMENT   OF   CERTAIN   MONEYS   TO   GEORGIA. 

In  satisfaction  of  this  claim,  the  State  of  Georgia  issued  her  bonds, 
dated  January  1,  1848,  payable  in  ten  years,  with  annual  interest: 
forty-four  bonds  of  five  hundred  dollars  each,  and  one  bond  of  two 
hundred  and  two  dollars  and  twenty-two  cents,  being  in  all  for  the  sum 
of  twenty-two  thousand,  two  hundred  and  twenty-two  dollars  and 
twenty-two  cents. 

Tne  payments  upon  these  bonds,  on  and  prior  to  the  Ist  day  of 
January,  1858,  amounted  to  thirty-five  thousand,  five  hundred  and 
fifty-five  dollars  and  forty-two  cents. 

Your  committee  re])ort  the  accompanying  bill,  and  recommend  its 
passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 


Fbbroakt  39, 1860. — Ordered  to  be  printed. 

Mr.  Clat  made  the  following 

REPORT. 

[To  accompany  Bill  S.  232.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  petition  of  Fred- 
erick L.  Cotdaser^for  an  invalid  pension,  beg  leave  to  report: 

That  it  appears  from  the  rolls  of  the  War  Department  the  petitioner 
enlisted  on  the  20th  December,  1838,  for  five  years,  and  was  discharged 
on  the  2d  November,  1843,  by  regnlistment  for  five  years,  and  was 
discharged  26th  October,  1846,  on  surgeon's  certificate  of  ordinary 
disability,  for  the  reason  that  ''he  is  afflicted  with  ventral  hernia." 

The  petitioner  states  that  in  July,  1846,  while  in  the  line  of  his 
duty,  procuring  water,  he  was  injured  by  a  portion  of  the  bank  of  the 
river  felling  on  him ;  and  that  he  was  informed  by  his  superior  officer. 
Major  Staniford,  that  he  would  be  discharged  upon  *' certificate  for 
pension,"  but  that  he  was  not  so  discharged;  that  he  was  unable  to 
obtain  evidence  from  his  officers  until  he  ascertained  where  Major  Deas 
was  stationed,  and  therefore  the  delay  in  making  his  application  for  a 
pension. 

His  statement  is  corroborated  by  Major  Deas,  United  States  army, 
who  certifies  that  the  petitioner  "is  clearly  entitled  to  a  pension  from 
the  date  he  received  the  injury." 

The  committee,  therefore,  report  a  bill  for  his  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


February  29,  I860.— Ordered  to  be  printed. 


Mr.  Wilkinson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  233.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Alice 
Hunt,  widow  of  Thomas  Hunt,  beg  leave  to  report: 

That  it  appears,  from  the  records  of  the  War  Department,  Thomas 
Hunt,  husband  of  petitioner,  was  appointed  a  third  lieutenant,  fourth 
infantry,  6th  May,  1813;  second  lieutenant,  March,  1814;  retained, 
15th  May,  1815,  in  eighth  infantry;  transferred,  January,  1816,  to 
fifth  infantry;  first  lieutenant,  July,  181*7;  assistant  commissary, 
March,  1819;  captain,  September,  1824;  resigned,  31st  October,  1836  ; 
died,  Detroit,  Michigan,  16th  February,  1838. 

The  petitioner  prays  a  pension,  on  the  ground  that  her  husband's 
death  was  caused  by  reason  of  disease  contracted  while  in  the  line  of 
his  duty,  in  the  service  of  the  United  States. 

It  appears  that  the  husband  of  petitioner  was  made  prisoner  at  De- 
troit, in  1812 ;  was  taken  to  Montreal ;  and  that  the  nardships  and 
exposures  to  which  he  was  then  subjected,  made  him  violently  ill,  and 
permanently  affected  his  constitution  ;  that  in  1813,  from  exposure  to 
the  weather  in  an  inclement  season,  in  the  discharge  of  his  duty,  ^^he 
contracted  inflammation  in  his  right  knee,  which  resulted  in  perma- 
nent stiffness  of  that  joint,  and  which  finally  disabled  him  from  per- 
forming his  official  duties;"  that,  on  the  29th  January,  1838,  this 
lameness,  thus  induced,  led  him  to  a  fall,  which  resulted  in  his  death 
in  the  following  February. 

It  also  appears  that  the  petitioner  has  no  sufficient  means  to  support 
herself  and  family. 

Zina  Pitcher,  who  was  assistant  surgeon  in  the  United  States  army 
at  that  time,  testifies  to  the  same  facts ;  and  that,  owing  to  his  lame- 
ness, he  made  a  misstep  in  descending  a  flight  of  stairs  from  his  place 
of  business,  and  fell,  fracturing  his  skull,  which  resulted  in  his  death. 

Mrs.  Abby  S.  Chaplin,  sister  of  the  deceased,  confirms  the  statement 
of  the  widow. 

The  committee,  therefore,  believing  this  a  meritorious  case,  report  a 
bill  for  her  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbruart  99,  I860.— Ordered  to  be  printed. 


Mr.  Datis  submitted  the  following 

REPORT. 

The  Committee  on  Military  Affairs  and  the  Militia^  to  whom  was 
referred  the  petition  of  Florian  Kern,  having  had  the  same  under 
consideration,  report: 

The  petitioner  was  a  captain  of  company  D,  Kentucky  volunteers, 
in  the  late  war  with  Mexico.  Before  and  at  the  commencement  of  that 
war,  he  was  the  keeper  of  a  coflfee-house  and  tavern  in  the  city  of  Lou- 
isville, in  the  State  of  Kentucky.  As  soon  as  it  was  believed  that  hos- 
tilities with  Mexico  were  inevitable,  and  before  any  requisition  was 
made  upon  the  States  for  troops,  he  commenced  raising  a  company  to 
be  offered  to  the  United  States,  which  he  boarded  at  his  tavern  for 
some  days  previous  to  their  being  received  into  the  United  States  ser- 
rice,  and  his  claim  is  for  the  board  of  sixty-four  men  for  twelve  days 
each,  at  fifty  cents  a  head,  per  day,  amounting  to  $384.  He  presents 
no  account  in  detail,  nor  does  he  state  the  time  when — the  da^s  of  the 
month  upon  which — ^these  men  were  so  boarded,  and  it  is  obvious  that 
the  account  was  created  before  there  was  any  authority  to  do  so,  as  it 
is  said  to  have  been  before  the  17th  of  May,  on  which  day  they  were 
accepted  by  the  governor  of  Kentucky.  AH  the  testimony  in  the 
case  goes  to  nrove  that  the  board  was  furnished  '^  early  in  May,  and, 
perhaps,  in  tne  latter  part  of  April  also ;"  so  that  the  petitioner's 
claim  is  against  the  men  and  not  against  the  United  States. 

The  committee  ask  to  be  discharged  from  further  consideration  of 
this  case. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Fbbroabt  39,  I860.— Ordered  to  be  printed. 


Mr.  PowBLL  sabmitted  the  following 

REPORT. 

The  CommUtee  on  Pensions y  to  whom  was  referred  the  petition  of  Thomas 
O  SvUivan,  praying  to  he  aUowed  an  invaiid  pension^  beg  leave  to 
rqxni: 

That  the  petitioner  states  he  has  faithfiiUy  served  the  country,  in 
war  and  peace,  for  upwards  of  twenty  years,  and,  by  reason  of  his  ad- 
vanced age,  is  no  longer  able  to  discharge  the  duties  of  a  soldier ;  and 
therefore  prays  a  pension. 

There  is  no  law  allowing  j^ensions  for  service  merely ;  and,  as  the 
petitioner  has  furnished  no  evidence  showing  that  he  was  disabled  by 
wounds,  or  disease  contracted  while  in  the  line  of  his  duty,  in  the  ser- 
vice of  the  United  States,  the  committee  reconmiend  that  the  prayer  of 
the  petitioner  be  denied. 
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l8t  Session.     S  I    ^o.  99. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  1,  1860. — Ordered  to  be  printed 


Mr.  Sebastian  made  the  following 

REPORT. 

[To  accompany  Bill  S.  235.] 

The  Committee  on  Indian  Affairs,  to  wJiom  was  re/erred  the  daim  of 
Willis  A.  Gorman,  for  compensation  as  commissioner  in  investigating 
certain  charges  of  fraud  against  George  Alexander  Ramsay,  beg  leave 
to  report: 

That  on  the  5th  April,  1853,  the  Senate  passed  a  resolution  request- 
ing the  President  to  cause  to  be  investigated,  certain  charges  of  fraud 
and  official  misconduct,  preferred  against  Alexander  Bamsay,  as  the  late 
governor  of  Minnesota  Territory,  and,  by  virtue  of  his  office,  superin- 
tendent of  Indian  affairs.  That  this  duty  had  been  previously  devolved 
upon  the  committee  of  the  Senate,  who  had  partially  discharged  the 
duty,  and,  upon  the  passage  of  this  resolution  of  the  Senate,  turned 
over  the  records  of  their  proceedings  to  the  President,  to  continue  and 
complete  this  duty.  The  President,  thus  invested  with  the  duty,  com- 
missioned R.  M.  Young,  of  Washington  city,  a  c6mmi88ioner,  under 
instructions  to  proceed  to  Minnesota,  and  there  to  cooperate  with  Gov- 
ernor Willis  A.  Gorman,  who  was  then  governor  and  ex  officio  super- 
intendent of  Indian  affairs,  in  the  investigation  of  these  charges,  and 
fixed  his  compensation  at  eight  dollars  per  diem  and  his  necessary  ex- 
penses. That  they  jointly  sat  as  a  commission,  and  made  their  report 
to  the  President,  who  communicated  the  same  to  the  Senate.  That 
R.  M.  Young  was  paid,  partly  by  the  Secretary  of  the  Interior,  and  the 
balance  of  his  account  by  the  Senate,  from  its  contingent.  That  the 
account  of  Willis  A.  Gorman,  the  other  commissioner,  was  presented 
to  the  Interior  Department  for  payment,  and  afterwards  lost  or  mislaid 
there,  while  the  Secretary  of  the  Interior  recommended  the  payment  of 
these  claims  by  the  Senate,  and  reimbursement  of  the  part  payment  to 
Judge  Young  to  the  contingent  fund  of  the  department. 

These  facts  warrant  the  following  conclusions;  upon  which  the  com- 
mittee recoraize  this  claim. 

First.  That  the  President  was  intrusted  and  undertook  a  duty  pri- 
marily and  appropriately  belon^ingly  to  the  Senate. 

Second.  That  he  delegated  this  duty  to  R.  M.  Young  and  Willis  A. 
Crorman,  as  commissioners,  who  performed  it  according  to  their  instruc- 
tions, and  reported  their  proceedings  to  the  President,  which  were 
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then  transmitted  to  the  Senate,  from  whose  authority  they  had  ema- 
nated. 

Third,  That  one  of  the  commissioners  has  been  paid  the  balance  of 
his  compensation  by  the  Senate,  from  its  contingent  fund,  according  to 
the  rates  previously  fixed  by  the  President,  while  for  the  same  services 
the  other  commissioner  has  not  been  paid. 

This  state  of  facts  raises  the  question  whether  the  services  performed 
by  Governor  Gorman  were  such  as  legitimately  belonged  to  his  office 
as  superintendent  of  Indian  afiairs.  The  committee  think  not.  The 
duty  of  the  superintendent  of  Indian  affairs  does  not  embrace  the 
investigation  of  the  frauds  or  malpractices  of  his  predecessor,  except  so 
far  as  they  may  be  connected  with  the  administration  of  his  ordinary 
duties.  His  authority  was  derived  alone  from  the  appointment  of  the 
President  to  that  duty,  who  himself  derived  it  from  the  Senate. 
He  did  it  as  special,  and  not  as  the  official  representative  of  the  Presi- 
dent; as  commissioner,  and  not  as  an  executive  officer.  If  this  duty 
was  hy  law  executive  in  its  character,  it  was  not  competent  to  the 
President  to  confide  it  jointly  to  another.  The  committee  is  of  opinion 
that  these  labors  were  extra-official,  and  that  the  claimant  should  be 
paid  his  compensation  and  reimbursed  his  actual  and  necessary  ex- 
penses, at  the  same  rate  as  that  by  which  his  colleague  in  those  labors 
compensated. 

His  account  stated  is  for  the  amount  of  $820,  for  which  amount  the 
committee  report  a  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  2,  1860. — Ordered  to  be  printed. 


Mr.  Davis  submitted  the  following 

REPORT. 

Ttie  Committee  on  Military  Affairs  and  tJie  Militia,  to  whom  was 
re/erred  the  memorial  of  Horace  E.  Dimmick,  praying  remuneration 
for  improvements  m^ade  by  him  in  artillery,  having  had  the  same  under 
consiaera4ion,  report: 

The  memorialist  asks  for  an  appropriation  of  $3,000  to  reimburse 
him  for  losses  sustained  in  his  experiments  in  the  manufacture  of 
rifled  cannon.  He  states  that  he  has  been  testing  his  improvements 
for  two  or  three  years  without  success,  but  at  great  expense  to  himself, 
until  December,  1858,  when  his  efforts  were  triumphant.  He  also 
claims  to  have  given  much  valuable  information  to  the  ordnance 
department  in  the  progress  of  his  experiments. 

In  examining  this  case,  nothing  is  found  to  justify  its  allowance. 
The  experiments  were  made  for  the  use  of  the  memorialist,  and  he  is 
to  be  benefitted  by  the  success  which  has  attended  them. 

The  committee  report  that  the  prayer  of  the  memorialist  be  refused. 
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1st  Session.     $  {  No.  101. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  3,  I860.— Ordered  U>  be  printed. 


Mr.  Bayakd  submitted  the  following 

REPORT. 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  petition 
of  George  G,  Barnard,  assignee  of  the  Hon.  David  C.  Broderick, 
deceased,  praying  the  enactment  of  a  law  authorizing  the  payment  to 
him  of  the  amount  due  said  Broderick  for  salary  and  mileage  ai  the 
time  of  his  death,  have  had  the  same  under  consideration^  and  report: 

The  following  facts  are  set  forth  in  the  petition  as  the  ground  of 
relief  prayed  for  by  the  petitioner : 

That  the  petitioner,  at  the  request  and  for  the  accommodation  of  the 
Hon.  David  C.  Broderick,  deceased,  late  a  Senator  of  the  United  States 
tor  the  State  of  California,  on  the  16th  March,  A.  D.  1859,  indorsed  a 
certain  promissory  note  made  by  the  said  David  C.  Broderick  for  the 
sum  of  $2,103  Vl,  due  and  payable  December  10,  1859,  which  was 
discounted  by  a  bank  in  the  city  of  New  York,  and  the  proceeds 
received  by  Mr.  Broderick.  That  the  said  David  C.  Broderick,  at  the 
time  of  the  endorsement  of  said  note,  executed  and  delivered  to  the 

(petitioner  a  certain  instrument  of  writing,  assigning  and  transferring 
>y  way  of  pledge  to  the  petitioner  an  interest  in  his  salary  and  mileage 
due  and  payable  at  the  commencement  of  the  present  session  of  Con- 
gress, as  a  collateral  security,  to  indemnify  and  protect  the  said 
petitioner  from  any  loss  arising  in  consequence  of  his  said  indorsement. 
That  the  said  promissory  note  was  at  its  maturity,  after  the  death  of 
Mr.  Broderick,  protested  for  non-payment,  and  has  been  paid  by  the 
I>etitioner. 

It  was  also  stated  that  Mr.  Broderick  was  unmarried,  and  that  if  he 
left  any  heirs  they  reside  in  California;  and  it  is  suggested  that  it  is 
doubtful  whether  he  did  leave  any  heirs  ;  but  the  admission  is  also 
made,  that  there  are  certain  persons  in  California  who  claim  to  be  such 
heirs,  and  that  their  claim  is  resisted  by  the  public  administrator  of 
the  courts  of  San  Francisco.  The  petition  states  that  it  would  cause 
the  petitioner  great  expense,  delay,  and  vexation  to  pursue  his  claim 
against  the  estate  of  Mr.  Broderick,  in  California;  and  that  all  the  prop- 
erty he  left  is  within  that  State,  except  what  may  be  due  for  his 
i*ompensation  as  a  Senator  from  March  3,  1859  until  his  death.  The 
petitioner  therefore  prays  that  an  act  of  Congress  may  be  passed 
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directing  the  payment  to  him  by  the  Treasurer  of  the  United  States  ot 
the  amount  that  was  due  to  Mr.  Broderick  for  his  coni{)cnsation  as  a 
Senator  to  the  time  of  liis  death. 

Under  the  provisions  of  the  laws,  Mr.  Broderick  was  entitled  to  no 
mileage^  and  the  amount  due  to  his  heirs-at-law  for  compensation  from 
March  3,  1859,  to  the  dav  of  his  death,  September  16,  1859,  was 
$1,619  18. 

By  the  joint  resolution  a])proved  March  3,  1859,  it  is  provided, 
'*That  whenever,  hereafter,  any  person  elected  a  member  of  the  Senate 
or  House  of  Representatives  shall  die  after  the  commencement  of  the 
Congress  to  which  he  shall  have  been  so  elected,  compensation  shall 
be  computed  and  paid  to  his  widow,  or,  if  no  widow  survive  him,  t<i 
his  heirs-at-law,  for  the  period  that  shall  have  elapsed  from  the  com- 
mencement of  such  Congress  as  aforesaid  to  the  time  of  his  tleath,  at 
the  rate  of  three  thousand  dollars  per  annum.'* 

The  committee  deem  it  unnecessary  to  express  any  opinion  on  the 
question  whether  the  sum  due  at  Mr.  Broderick 's  death  is  payable  to 
his  personal  rei)re8entative,  and  so  liable  for  his  debts,  or  whether  it 
is  to  be  paid  to  his  lieirs-at-law  personally,  in  the  event  of  his  leaving 
no  widow.  The  constitution  of  the  law  in  this  respect  is  a  legal  ques- 
tion, which  ought  to  be  judicially  determined  as  between  creditors  and 
heirs-at-law. 

It  is,  however,  so  clearly  in  violation  of  public  policy  to  permit  the 
accruing  compensation  of  apublic  officer,  which  is  given  for  his  support 
and  maintenance  whilst  he  holds  his  office,  to  be  pledged  or  mortgaged, 
that,  without  reference  to  the  relative  claims  of  the  heirs-at-law  and 
the  creditor  claiming  under  the  pledge,  the  committee  are  of  opinion 
that  the  pledge  made  in  this  case  by  Mr.  Broderick  of  his  accruing 
comi)ensation  as  a  Senator  ought  not  to  be  recognized  by  Congress  as 
transferring  any  legal  or  equitable  claim  upon  the  government  in  favor 
of  the  claimant  for  the  specific  fund,  and  therefore  recommend  that  the 
prayer  of  the  petitioner  be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  9,  I860.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 
REPORT. 

[To  accompany  BiU  S.  42.] 

The  Committee  on  Private  Land  Claims,  to  wham  was  rtferred  Senate 
hxU  42,  for  the  relief  of  the  heirs  and  legal  representatives  of  Mark 
Elishay  report: 

That  the  said  bill  was  drawn  up  by  the  officers  of  the  General  Land 
Office,  in  view  of  the  facts  set  forth  in  the  annexed  letter  of  the  Com- 
missioner of  the  Greneral  Land  Office,  addressed  to  your  Committee  : 

General  Land  Office,  January  24,  1860. 

Sm:  I  have  the  honor  to  return,  herewith.  Senate  bill  No.  42  and 
other  papers,  received  with  your  communication  of  the  19th  inst.,  and 
have  to  state  that  the  attention  of  this  office  was  called  to  the  matter 
of  the  unconfirmed  claim  of  Mark  Elisha,  by  the  Hon.  Thomas  G. 
Davidson,  per  letter  of  the  27th  idtimo— copy  herewith.  This  claim, 
entered  under  No.  365,  in  the  7th  class — ^being  that  class  of  cases 
not  recommended  for  confirmation — of  the  report  dated  30th  Decem- 
ber, 1815,  of  the  register  and  receiver  at  Opelousas,  Louisiana. — See 
American  State  Papers,  vol.  3,  pp.  151  and  179. 

From  the  letter  of  Mr.  Davidson  alluded  to,  it  would  appear  that 
the  land  embraced  by  the  claim — alleged  to  be  parts  of  lots  Nos.  3 
and  4,  south  one  half  of  section  20,  sections  21  and  28 ;  lot  6,  of 
section  27  ;  and  lot  No.  1,  of  section  29,  township  2  north,  of  range  4 
east,  including  a  part  of  the  town  of  MarkesviUe,  Louisiana — ^has  been 
for  a  long  series  of  years  in  actual  occupancy  and  peaceable  possession 
of  the  parties  claiming  under  Mark  Elisha. 

The  accompanying  diagram  exhibits  the  several  tracts  alleged  to  be, 
in  part,  embraced  within  the  limits  of  the  claim,  a  portion  of  which, 
inaicated  thereon  in  Uuey  has  been  reported  as  swamp  land  enuring 
to  the  State  of  Louisiana,  under  act  of  2d  March,  1849.  As  the  land 
has  been  represented  by  Mr.  Davidson  as  held  for  municipal  pur- 
^)08es,  in  fact,  organized  into  a  town,  it  is,  of  course  not  regarded  as 
tailing  under  the  swamp  law. 

With  the  exception  of  the  letter  from  Mr.  Davidson,  referred  to  as 
above,  and  letters  addressed  to  himself  and  the  Hon.  John  Slidell,  on 
the  4th  inst.,  copies  of  which  are  inclosed,  there  appears  to  be  no  cor- 
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respondence  in  regard  to  the  claim,  either  on  file  Or  of  record,  in  this 
office. 

I  am,  sir,  very  respectfiilly,  your  obedient  servant, 

S.  A.  SMITH, 
Commissioner. 
Hon.  J.  P.  Benjamin, 

Chairman  of  the  Com,  of  Private  Land  Claims,  U,  S,  Senate, 

The  Committee,  in  view  of  these  facts,  recommend  the  passage  ol 
the  hill. 
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1st  Session.     ]  i   No.  103. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


March  2,  18G0.»-Ordcrcd  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  acocmpany  Bill  S.  240.] 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
claim  of  B.  E.  Edwards  to  certain  land  in  New  Mexico,  renew  and 
adopt  the  annexed  report,  made  at  the  first  session  of  the  36th  Con- 
gress, and  recommend  the  passage  of  the  hill  accompanying  this  report. 

In  the  Senate  of  the  United  States,  March  8,  1858. 

The  Committee  on  PiivaJte  Land  Claims,  to  whom  was  referred  the 
daim  of  B.  E.  Edwards  to  certain  land  in  New  Mexico,  have  had  the 
same  under  consideration,  and  adopt  and  submit  the  fdloiving  report, 
heretofore  made  by  the  committee  upon  this  case : 

On  the  16th  day  of  August,  1847,  the  land  commissioners  for  the 
county  of  Bexar,  and  State  of  Texas,  issued  to  one  Andres  Flores  a 
certificate  for  640  acres  of  land  as  a  **  head  right,"  of  which  the  fol- 
lowing is  a  copy: 

This  is  to  certify  that  Andres  Flores  has  appeared  before  us,  the 
board  of  land  commissioners  for  said  county,  and  proved,  according  to 
law,  that  he  arrived  in  this  State  previous  to  the  1st  of  October,  1857, 
and  that  he  is  a  single  man,  and  has  resided  in  the  same  three  years, 
and  performed  all  the  duties  required  of  him  as  a  citizen,  and  never 
having  received  a  certificate  for  the  quantity  of  land  now  applied  for, 
he  is  entitled  to  six  hundred  and  forty  acres  of  land. 

Given  under  our  hands  and  the  seal  of  the  county  court  at  San  An- 
[l.  8.]  tonio,  this  16th  day  of  August,  A.  D.  1847. 

THOMAS  WHITEHEAD, 
(*hief  Justice  and  ex-officio  PresH  Board  Land  Comm'rs. 
JAMES  B.  LEE,  \  r, 
WM.  SMALL,     '  \Comm^stmers. 

Attest :  Tuos.  H.  0.  8.  Addicks, 

Clk  County  court  Bexar  county,  ex-officio  CVk  B,  L.  Comm'rs. 
By  Ben.  E.  Edwards,  Deputy,  ^  , 
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The  said  Andres  Flores,  by  deed  dated  the  17th  day  of  August, 
1847,  conveyed  all  his  right  and  title  to  said  certificate  (No,  444)  to 
Benjamin  E.  Edwards,  who  caused  the  said  certificate  to  be  located 
upon  a  certain  tract  of  land  within  the  Bexar  land  district,  and  a  survey 
thereof  to  be  made  on  the  8th  of  September,  1849,  as  appears  from  a 
duly  certified  copy  of  the  original  survey,  which  is  in  tne  words  and 
figures  following,  to  wit : 


''State  of  Texas,  }  a  \r    ic 

Dietrictqf  Bexar.  \  ^"'^^  ^^-  ^^' 


"  Field  notes  of  a  survey  of  640  acres  of  land  made  for  Benjamin 
E.  Edwards,  assignor  of  Andres  Flores,  it  being  the  land  to  which 
he  is  entitled  by  virtue  of  a  certificate  No.  444,  2d  class,  for  640  acres 
of  land,  issued  by  the  board  of  commissioners  of  Bexar  county  to 
Andres  Flores,  dated  August  16,  1847,  said  survey  containing  a  salt 
lake  or  saline,  known  as  the  '  Salina  de  San  Andres '  or  '  Salina  del 
Cerro  Redondo,'  and  lying  between  the  Sacramento  and  Organ 
mountains.  Said  survey  is  No.  16,  in  section  No.  15,  situated  on  the 
east  side  of,  and  about  five  miles  from,  the  Cerro  Redondo,  and  N.  6^ 
E.,  57  miles  from  the  springs  known  as  San  Nicholas  springs,  be- 
ginning at  a  point  N.  3J°  E.  116  miles,  1,140  varas,  from  a  stake 
set  at  the  ferry  north  of  the  town  of  El  Passo  del  Norte,  on  the  road 
between  said  town  and  Santa  Fe,  being  the  southwest  corner  of  survey 
No.  1,  made  by  M.  B.  Hays,  a  stake  and  mound  for  southwest  corner 
of  this  survey;  thence  N.  1^^^  E.,  1,100  varas,  across  the  wagon  road  to 
said  saline ;  salado,  marked  E,  for  northwest  corner  of  this  survey, 
from  which  a  mesquite,  two  inches  diameter,  bears  N.  48 J°  E.,  io 
varas ;  thence  S.  88|^  E.,  1,900  varas,  to  a  post  marked  ^  for  north- 
east corner;  thence  S.  1^^  W.,  1,900  varas,  to  a  stake  and  mound 
for  southeast  corner  of  this  survey;  thence  N.  88^°  W.,  1,900  varas, 

to  the  place  of  beginning,  bearing  marked  T. 

"  Surveved  September  8th,  1849.  " 

JAS.  B.  ROBERTS,  )  ^,    . 


"JAS.  R.SHIPMAN, 


"I,  R.  S.  Howard,  deputy  surveyor  of  Bexar  district,  do  hereby 
certify  that  the  survey  designated  by  the  foregoing  plat  and  field  notes 
was  made  according  to  law;  and  that  the  limits,  boundaries,  and 
corners  of  the  same,  together  with  the  marks,  natural  and  artificial, 
are  truly  described  therein. 

"R.  S.  HOWARD, 
^^ Deputy  Surveyor,  Bexar  District.*' 

"San  Antonio,  November  30,  1849. 
"I,  James  S.  McDonald,  district  surveyor  of  Bexar  district,  do 
hereby  certify  that  I  have  examined  the  foregoing  plat  and  field  notes, 
and  find  them  correct,  and  that  they  are  recorded  in  my  office  in  Book 
A,  No.  5,  page  257. 

'^j.  s.  McDonald, 

^'District  Stirveyor  of  Bexar  District/* 
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The  lands  embraced  within  the  above  plat  and  survey  are  within 
the  Territory  of  New  Mexico,  and  the  claimant  asks  Congress  to  con- 
firm his  title  to  the  said  tract  of  land.  To  understand  fully  this  case, 
it  is  necessary  to  refer  briefly  to  the  history  of  that  part  of  the  Terri- 
tory in  which  this  tract  of  land  is  situate. 

By  the  act  of  congress  of  the  republic  of  Texas,  approved  December 
19,  1836,  the  western  boundary  of  Texas  was  declared  to  extend  to 
the  Rio  Grande  river.  By  a  map  prepared  under  the  direction  of  the 
war  office,  from  the  most  reliable  authorities,  in  1844,  the  Rio 
Grande,  also,  is  laid  down  as  the  western  boundary  of  Texas.  After 
the  annexation  of  Texas  to  the  United  States,  this  government  recog- 
nized and  maintained  the  boundaries  of  Texas  as  defined  by  the  said 
act  of  congress  of  the  republic  of  Texas,  of  December  19,  1836.  Under 
and  by  virtue  of  the  act  of  Congress,  approved  September  9, 1850,  the 
district  of  country  in  which  this  land  is  situate  was  acquired  by  the 
general  government  from  the  State  of  Texas.  The  action  of  the  gov- 
ernment subsequent  to  the  annexation  of  Texas  has  conceded  that  the 
jurisdiction  of  Texas  included  the  territory  in  question  prior  to  the 
relinquishment  of  the  same  to  the  United  States ;  so  that,  from  the 
date  of  the  certificate  from  the  board  of  commissioners  to  a  period  be- 
yond the  location  and  survey  of  this  tract  of  land,  this  part  of  the 
territory  of  the  State  of  Texas  was  subject  to  location  and  settlement 
under  authority  from  said  State. 

The  committee,  therefore,  find  that  the  State  of  Texas,  having  the 
jurisdiction,  did,  by  its  proper  officers,  issue  a  certificate  of  location, 
Xo.  444,  to  Andres  Flores,  and  that  the  same  was  located  and  sur- 
veyed prior  to  the  relinquishment  of  title  by  the  State  of  Texas  to  the 
general  government,  and  that  the  claimant  only  required  a  patent 
from  the  State  of  Texas,  to  which  he  was  legally  entitled,  to  form  a 
complete  and  perfect  title  to  the  said  tract  of  land. 

The  legislature  of  Texas,  by  an  act  approved  December  2,  1850, 
required  the  commissioner  of  the  general  land  office  of  the  State  of 
Texas  to  issue  patents  for  certain  lands  therein  nam(ul,  included  in 
which  was  the  tract  of  land  in  question.  But  the  State  of  Texas  hav- 
ing, prior  to  the  passage  of  the  said  act,  relinquished  her  title  to  the 
territory  in  which  this  tract  of  land  is  situate,  a  patent  issued  under 
the  said  act  would  have  l)een  of  no  validity,  for  the  title  that  had 
theretofore  been  in  the  State  of  Texas  had  passed  to  the  government 
<»f  the  United  States. 

The  claimant  had  an  equitable  or  inchoate  title  under  the  State  of 
Texas ;  and  the  question  whether  this  government  is  bound  by  law 
and  good  faith  to  confirm  such  inchoate  titles  in  a  territory  acquired 
from  another  power,  which  such  power,  under  the  laws,  usages,  and 
customs  thereof,  would  have  confirmed  had  such  territory  continued 
in  their  possession,  is  a  question  so  well  settled,  both  by  the  laws  of 
nations  and  the  decisions  of  the  Supreme  Court  of  the  United  States, 
(see  4  Peters,  512  ;  7  Peters,  87  ;  and  10  Peters,  330,)  that  your  com- 
mittee do  not  deem  it  necessary  to  discuss  the  question. 

The  government  of  the  United  States,  by  virtue  of  said  act,  approved 
September  9,  1850,  having  become  possessed  of  the  territory  in  which 
the  tract  of  land  is  situate,  is  therefore  bound  to  confirm  the  title  of 
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the  petitioner  to  the  same  extent  as  the  State  of  Texas  would  have 
done  had  she  continued  in  possession  thereof. 

The  committee  therefore  report  back  the  bill  without  amendment, 
and  respectfully  recommend  its  passage. 


"h^ 
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1«<  Session.     S  I  No.  104. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  2,  I860.— Ordered  to  be  printed. 


Mr.  Batard  made  the  following 

REPORT. 

[To  accompany  Bill  S.  341.] 

The  Committee  on  the  Judiciary ,  to  whom  was  referred  the  petition  of 
McFarland  &  Downey^  praying  thai  the  amount  due  them,  for  rent  of 
their  house  in  Los  Angdos^  California,  occupied  by  the  United  Staies 
court  from  27th  Odder ,  1854,  to  5th  Augusty  1856,  under  contracts 
with  the  United  States  marshal  of  thai  district,  he  paid,  have  had  Hie 
same  under  consideraHon,  and  report: 

The  petition  is  founded  on  certain  contracts  made  by  the  United 
States  marshal  in  California  with  the  petitioners,  for  the  rent  of  pre- 
mises in  Los  Angelos  for  the  use  of  the  United  States  courts  in  the 
southern  district  of  California.  The  amount  claimed  is  four  thousand 
six  hundred  dollars ;  but  it  appears  that  the  alleged  contracts  were 
made  without  authority  by  the  marshal,  and  impose  no  legal  obliga- 
tion on  the  United  States. 

The  premises  were,  however,  occupied  by  the  United  States  courts 
from  October  27, 1854,  to  August  5, 1857,  and  the  owners  are  entitled 
to  a  fair  and  reasonable  rent.  The  Secretary  of  the  Interior  having 
investigated,  through  a  special  agent,  the  question  of  value,  and  ascer- 
tained that  the  rent  claimed  for  a  portion  of  the  time  is  extravagantly 
high,  and  the  whole  of  the  premises,  illegally  contracted  for  by  the 
marshal,  unnecessary  for  the  accommodation  of  the  court,  the  com- 
mittee are  of  opinion  that  the  justice  of  the  case  will  be  best  reached 
by  confiding  to  that  officer  the  adjustment  of  th^  sum  which  ought  to 
1h?  allowed  to  the  petitioners  for  the  actual  occupation  of  their  premises 
by  the  United  States  courts  from  October  27, 1854,  to  August  5, 1856. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Marcb  3,  I860.— Ordered  to  be  printed. 


Mr.  Simmons  made  the  following 

REPORT. 

[To  accompany  bill  S.  94.] 

The  Committee  on  Claims^  to  whom  was  referred  the  petition  of  Samuel 

V.  NileSj  report: 

This  claim  was  examined  by  the  Committee  of  Claims  of  the  last 
Congress,  who  made  a  favorable  report  thereon,  accompanied  by  a  bill, 
whidi  passed  the  Senate.  The  present  committee  concur  in  the  report 
then  made,  as  follows,  viz  : 

"  The  memorialist  srbmits  the  following  account : 

"Unitbd  States, 

''  To  Samuel  V.  NUea,  Dr. 

'*To  ninety  days'  services,  as  a  clerk  in  the  General  Land 

OflSce,  from  March  9,  1849,  to  June  30,  1850,  being  the 

number  of  Sundays  between  those  periods,  at  $4  per  diem...  $360  00 

**Mr.  Niles  appears  to  have  been  appointed  a  temporary  clerk  in  the 
General  Land  Omce  on  the  9th  of  March,  1849,  under  the  provisions 
of  the  act  of  August  26,  1842,  which  provides  that  *no  extra  clerk, 
for  copying,  shall  receive  more  than  three  dollars  per  day,  or  for  any 
other  service  more  than  four  dollars  per  day  for  the  time  actually  and 
necessarily  employed.' — (5  Statutes  at  Large,  526.) 

''Under  this  provision,  as  appears  from  a  letter  of  the  late  Commis- 
sioner Wilson,  t]ie  accounting  officers  rejected  the  per  diem  for  Sun- 
days. This  construction  of  the  law,  the  Commissioner  thinks,  is  en- 
tirely erroneous. 

''By  the  act  of  March  3,  1849,  (9  Statutes  at  Large,  370,)  the  Com- 
missioner of  the  General  Land  Office  was  'authorized  to  continue 
three  temporary  clerks  during  the  recess  of  Congress,  until  the  patents 
for  bounty  lands  shall  be  issued,  said  clerks  to  be  paid  out  of  the  con- 
tingent fund.' 

"On  the  8th  of  March,  1849,  the  day  jpreceding  the  appointment  of 
Mr.  Niles,  three  clerks  were  appointed,  in  accordanc3  with  that  pro- 
vision, at  the  same  rate  of  pay,  (viz:  four  dollars  per  day,)  and  to 
l>erform  like  duties  as  those  performed  by  Niles.  These  three  clerks, 
as  is  stated,  received  the  per  diem  for  Sundays. 

"Judge  Young,  then  Commissioner,  and  who  made  all  the  appoint- 
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ments  referred  to,  says:  ^The  facts,  as  to  the  services  of  Mr.  Niles, 
are  correctly  set  forth.  I  appointed  him  a  clerk  in  the  Land  Office, 
at  the  time  stated,  at  the  same  rate  of  compensation  promised  to 
Messrs.  Whitney,  Brega,  and  Lucas,  and  fiiUy  intended  that  no  dis- 
tinction should  be  made  between  them,  and  that  he  should  receive  the 
same  emoluments,  in  every  particular,  granted  them,  including  the 
Sunday  per  diem, ' 

"  The  ground  of  distinction  taken  by  the  Comptroller  seems  to  have 
been  that  the  three  clerks  named  were  appointed  under  the  special 
provisions  of  the  act  of  1849,  which  relieved  them  from  the  operation 
of  the  act  of  1842,  and  that  the  Commissioner  had  promised  them  the 
Sunday  per  diem, 

"  The  committee  are  of  opinion  that  the  claimant  is  justly  and  equi- 
tably entitled  to  the  relief  asked,  and  report  a  bill  accordingly." 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maacu  2,  1860. — Ordered  to  be  printed. 


Mr.  Hammond  made  the  following 

REPORT. 

[To  accompany  Bill  S.  244.J 

llie  Committee  on  Naval  Affairs^  to  whom  wa^  referred  the  petition  of 
T.  A.  M,  Craven,  a  lieutenant  in  the  navy,  have  had  the  same  under 
conaiderationy  and  report : 

That,  in  the  year  1857,  Congress  passed  an  act  ordering  the  survey 
of  a  route  for  a  ship  canal  between  the  Atlantic  and  Pacific  oceans,  by 
way  of  the  Atrato  river.  Lieutenant  Craven,  of  the  navy,  was  selected 
by  the  Secretary  of  the  Navy  to  command  the  expedition,  and,  under 
him,  Lieutenant  Michler,  of  the  topographical  corps  of  engineers  of  the 
army,  was  appointed  to  assist  in  the  survey.  For  this  service.  Lieu- 
tenant Michler,  in  conformity  with  a  circular  order  of  the  War  De- 
partment, issued  on  the  17th  of  July,  1857,  which  accorded  with 
previous  usage,  was  allowed  four  dollars  a  day  extra  pay,  as  commuta- 
tion for  quarters  and  fuel,  and  he  received  eight  hundred  and  eleven 
dollars  and  nineteen  cents  extra  pay,  out  of  the  original  appropriation, 
which  was  insufficient  from  the  first.  But  Lieutenant  Craven,  his 
superior  officer,  who  incurred  all  the  responsibility,  and  all  the 
hardships  of  this  service,  and  who  also  acted  as  purser  throughout 
without  any  compensation,  was  denied  any  extra  pay  by  the  Secretary 
of  the  ^vy.  Your  committee  cannot  see  the  justice  of  making  this 
discrimination  between  the  officers  of  the  navy  and  the  army,  most 
especially  in  a  case  like  this,  where  the  officer  of  the  army  was  per- 
forming the  duties  of  his  particular  arm  of  the  service,  whilst  the 
officer  of  the  navy,  his  superior  in  rank,  w^as  detailed  for  a  duty 
entirely  outside  of  his  profession,  and  one  not  to  be  expected  from 
him.  Your  committee,  therefore,  report  a  bill  to  require  that  Lieu- 
tenant Craven  shall  be  paid  the  same  amount  that  was  paid  to  Lieu- 
tenant Michler  for  extra  service,  namely,  eight  hundred  and  eleven 
dollars  and  nineteen  cents. 
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36th  Congress,  )  SENATE.  C  Kep.  Com. 

lat  Session.      ]  [   No.  107. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

March  5,  1860. — Ordered  to  be  printed. 


Mr.  Green  made  the  following 

REPORT. 

[To  accompany  Bill  S.  245.] 

The  Committee  an  the  Judiciary,  to  whom  teas  referi'ed  the  memorial  of 
Messrs,  Siveeny^  Rittenhouse,  Font  &  Co,^  ash  to  submit  the  foUoiving 
report  : 

On  the  17th  of  December,  1858,  a  notice  was  issued  by  the  Treasury 
Department,  over  the  signature  of  the  Secretary  of  the  Treasury,  in- 
viting sealed  proposals  for  ten  millions  of  the  five  per  cent,  stock  of 
the  United  States,  that  being  the  balance  of  the  loan  authorized  by 
the  act  of  Congress  approved  June  14,  1858. 

It  was  advertised  in  said  notice  that,  preliminary  to  the  considera- 
tion of  any  bid  by  the  Secretary,  the  bidder  would  be  required  to  de- 
iK)sit  one  i>er  cent,  of  the  amount  of  his  bid  with  a  depository  of  the 
United  States,  ''  subject  to  the  order  of  the  Secretary  of  the  Treasury.'* 

The  memorialists  bid  for  three  millions  of  dollars'  worth  of  said 
stock,  and  deposited  $30,000,  according  to  the  requisitions  of  the  no- 
tice of  the  department,  with  a  dei)08itory  of  the  United  States,  of  which 
the  Secretary  of  the  Treasury  acknowledged  to  have  received  the  cer- 
tificate. Their  bid  for  three  millions  of  the  stock  was  accepted  at 
their  ofter  of  $2  89  per  cent,  premium. 

The  memorialists  allege  a  violation  of  the  contract  by  the  Secretary 
of  the  Treasury,  in  declining  to  allow  the  deposit  of  the  amount  of 
their  bid  at  San  Francisco,  according  to  their  ofler,  whereby  they  aver 
that  they  have  incurred  losses  in  various  ways,  and  have  sustained 
damage  to  a  large  amount.  The  committee  intentionally  refrain  from 
entering  upon  the  discussion  of  a  question  as  to  consequential  dam- 
ages, as  yet  unliquidated,  springing  from  an  alleged  violation  of  con- 
tract by  the  United  States  or  any  high  officer  thereof.  The  Court  of 
ClainiM  is  the  proper  and  convenient  tribunal  for  the  impartial  hearing 
and  adjudication  of  such  a  question  between  the  parties  and  for  the 
Hdjiustment  of  the  damages. 

It  seems  that  the  memorialists  proceeded  to  i)ay  in  their  bid,  not- 
withstanding their  dispute  with  the  Secretary,  and  that,  prior  to  the 
15th  March,  1859,  the  day  when  the  amount  should  have  been  paid  in 
full,  they  had  paid  at  New  York  the  sum  of  $1,550,000,  together  with 
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the  premium  thereon,  and  stock  for  that  sum  was  issued  to  them  or 
their  assignees. 

They  claim  that  between  the  15th  March  and  the  26th  of  September, 
1859,  they  had  paid  an  additional  sum  of  $380,000  on  the  same  ac- 
count, which  had  been  accepted.  The  Secretary  of  the  Treasury 
expressly  acknowledges  to  have  received  at  Washington,  of  this  sum, 
$280,000,  besides  premium  on  the  same,  and  to  have  issued  stock 
accordingly;  and  his  letter  of  authority  to  the  depository  at  Mobile  to 
accept  $100,000  is  exhibited,  as  under  date  of  August  27,  1859.  But 
the  committee  are  informed  that  this  apparent  discrepancy  disappears, 
when  it  is  known  that  the  correspondent  of  the  memorialists  only  de- 
posited $60,000,  instead  of  $100,000,  making  the  gross  sum  (brides 
premium)  paid  by  them,  and  for  which  stock  was  issued,  $1,890,000. 
The  remaining  sum,  $1,110,000,  has  since  been  let  by  the  Secretary 
to  other  parties,  and  all  the  stock  authorized  by  the  act  of  June,  1858, 
has  been  taken. 

The  preliminary  deposit  made  by  the  memorialists  was  made  in 
treasury  notes,  bearing  interest  at  the  rate  of  per  cent,  per 

annum  to  the  amount  of  $10,000,  and  $2,050  22  specie.  Of  this 
amount,  it  appears  the  sum  of  $12,050  22  principal,  and  $  in- 

terest, remains  in  the  treasury,  '^  on  the  conditions  upon  which  it  was 
originally  deposited  by  the  memorialists."  Under  the  circumstances 
of  the  case,  as  no  forfeiture  of  said  deposit  could  be  made  under  the 
contract,  no  penalty  being  declared,  and  as  the  amount  does  not  ap- 
pear to  have  been  absorbed  in  payment  on  the  bid,  and  inasmuch  as 
the  remaining  stock  authorized  by  the  act  of  Congress  has  been  dis- 
posed of  to  other  parties  by  the  Secretary  of  the  Treasury,  the  com- 
mittee have  concluded  that  no  right  exists  on  the  part  of  the  United 
States  to  detain  the  balance  of  said  preliminary  deposit;  but  that  the 
same,  though  in  the  depository  of  the  United  States,  together  with  the 
interest  which  has  accrued  thereon  since  the  date  of  the  deposit,  should 
be  refunded  to  the  memorialists. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  5,  18G0. — Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  Bill  S.  246.] 

The  Committee  on  Pnvate  Land  Claims,  to  tvhoni  tcere  referred  the 
fdlloxmng  petitions,  toioit:  \st.  Of  the  city  (^  Nexo  Orleans;  2d,  Of 
Joseph  Reynes  ;  3d.  Of  John  Johnston  and  Harriet  Johnston,  Widow 
Marshal,  sole  heirs  of  James  Johnston,  deceased;  4th,  Of  the  heirs, 
assigjis,  and  legal  representatives  of  Christoval  de  Armas,  and  his 
son  Miguel  de  Amms,  respectfully  report: 

That  the  claims  of  all  said  petitioners  rest  upon  the  same  principle, 
as  they  are  fully  set  forth  and  examined  in  a  report  made  by  this  com- 
mittee at  the  first  session  of  the  35th  Congress,  which  is  hereto 
annexed;  and  adopted  as  part  of  this  report. 

Your  committee,  therefore,  report  a  single  bill  for  the  relief  of  all 
of  said  petitioners. 


In  the  Senate  of  the  United  States,  May  26,  1858. 

The  Committee  on  Private  Land  Claims,  to  wliom  was  referred  the 
memorial  of  the  city  of  Nexo  Orleans,  asking  confinnation  of  title  to 
one  half  of  certain  lands  devised  by  John  McDonongh  to  that  city,  as 
tenant  in  cwnmon  toith  the  city  of  Baltimore,  report: 

The  lands  represented  in  the  memorial  are  situate  in  that  part  of 
the  State  of  Louisiana  which  lies  east  of  the  Mississippi  and  Ibervill 
rivers,  and  the  lakes  Maurepas  and  Pontchartrain,  and  are  known  as 
tlie  Florida  Parishes  of  Louisiana. 

These  parishes  were  not  within  the  present  State  of  Louisiana  when 
it  was  admitted  into  the  Union,  but  were  cut  off  from  ''the  adjacent 
territory  occupied  by  the  United  States,"  otherwise  known  as  West 
Florida,  and  added  to  Louisiana  by  act  of  Congress  passed  14th  April, 
1812. 

The  original  title  to  223,333  acres  of  the  lands  described  in  the 
memorial  was  derived  from  the  King  of  Spain,  by  purchase  from  and 
payment  made  to  Don  Juan  Ventura  Morales,  governor  general  of 

uiy!iiz.fc;u  uy  -^^j  v_y  v_r pt  ix^ 


2  CONFIRMATION   OF   CERTAIN   LAND   TITLES. 

Louisiana  and  West  Florida,  in  the  months  of  October  and  November, 
1803. 

The  title  to  2,100  acres  was  derived  from  a  settlement  right  in  favor 
of  Philip  Robinson,  acknowledged  by  the  Spanish  authorities  to  be  a 
valid  claim  in  1804. 

The  title  to  1,420  acres  was  derived  from  grant  made  by  the  Spanish 
authorities  on  the  5th  of  March,  1806. 

The  titles  thus  set  forth  by  the  memorialists  are  unquestionably 
valid,  if,  at  the  date  when  they  w^ere  acquired,  it  was  within  the  power 
of  the  Spanish  government  to  make  sales  or  grants  of  land  within  the 
territory  in  which  the  lands  claimed  are  situated;  and  this  question, 
it  is  believed,  is  now,  for  the  first  time,  presented  for  a  decision  by 
Congress  since  the  treaty  with  Spain  of  the  22d  February,  1819,  by 
which  the  Floridas  were  acquired. 

The  examination  of  this  question  reauires  a  reference  to  the  history 
of  the  negotiations  which  accompanied  not  only  that  treaty,  but  the 
treaty  of  the  30th  April,  1803,  by  which  Louisiana  was  acquired  from 
France,  A  thorough  comprehension  of  the  whole  subject  requires  also 
a  succinct  statement  of  the  condition  of  our  relations  with  France  and 
Spain,  so  far  as  concerns  our  western  and  southwestern  boundaries  at 
the  commencement  of  the  present  century. 

At  that  period,  the  American  settlements  had  crossed  the  AUegha- 
nies,  and  were  rapidly  spreading,  not  only  upon  the  upper  waters  of 
the  Mississippi,  but  upon  those  of  the  Mobile,  the  Chattahoochie,  and 
other  streams  of  West  Florida.  Spain  possessed  the  outlets  of  these 
rivers,  through  which  alone  coula  the  upper  country  communicate 
with  the  Gulf,  as  well  as  the  only  eligible  points  at  which  the  pro- 
ductions of  this  vast  interior  could  be  safely  deposited  for  shipment. 
And  Mr.  Madison,  then  Secretary  of  State,  wrote  to  Mr.  Pinckney, 
our  minister  at  Madrid,  on  the  30th  of  March,  1802,  that  the  inhabit- 
ants complained  that  the  treaty  with  Spain  ''had  omitted  to  provide 
for  the  use  of  the  Mobile,  Chattahoochie,  and  other  rivers  running 
from  our  territory  through  that  of  Spain." — (2  American  State  Papers, 
Foreign  Relations,  515.) 

With  a  frontier  population  coming,  for  the  first  time,  in  contact  with 
a  race  whose  language  and  institutions— civil,  social,  and  religious — 
differed  from  their  own,  it  was  not  surprising  that  the  tendency  to 
border  disturbances  was  greatly  increased,  and  that  the  enforcement  of 
federal  law  over  a  distant  and  unsettled  region  became  a  delicate  and 
diflScult  duty. 

At  this  juncture,  the  wanton  suppression  of  the  ri^ht  of  deposit  ui)on 
the  island  of  New  Orleans,  by  the  governor  of  Louisiana,  without  the 
assignment  of  any  other  place  tor  that  purpose  ,as  guarantied  to  the 
American  people  by  convention,  occasioned  the  highest  national  excite- 
ment. By  that  act,  ''agricultural  productions,*'  says  the  historian,* 
' '  suddenly  lost  half  their  value  as  well  at  New  Orleans  as  at  Natchez. ' ' 
"Already  the  cry  of  alarm  was  heard,  not  only  in  the  States  of  Ohio, 
Tennessee,  and  Kentucky,  but  even  in  all  the  old  States." 

In  addition  to  this  source  of  irritation,  the  government  had  been  for 

*  Marbois,  pege  315. 
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fionie  years  on  the  eve  of  a  rupture  with  France  and  Spain  by  reason 
of  spoliations  on  our  commerce.  These,  with  other  political  considera- 
tions of  great  weight,  rendered  it  incumbent  on  the  administration  to 
make  an  energetic  attempt  to  settle  all  pending  causes  of  difficulty, 
bv  the  acquisition  of  rights  of  navigation  in  the  waters  of  all  the  south- 
western streams,  and  even,  if  possible,  the  purchase  of  the  Floridas  and 
of  New  Orleans.  To  this  purpose  were  the  original  negotiations  lim- 
ited, and  so  important  was  it  deemed,  that  the  most  eminent  of  our 
8tate8meiKwere  selected  for  its  accomplishment.  President  Jefferson 
selected  Mr.  King  for  the  embassy  to  London,  Mr.  Livingston  to 
France,  and  Mr.  Pinckney  to  Spain;  whilst  at  home  the  instructions 
were  prepared  under  his  auspices  by  Mr.  Madison.  To  this  accom- 
plished corps,  Mr.  Jefferson  added  the  experience  of  Mr.  Monroe, 
HoHciting  him,  by  an  autograph  letter,  to  visit  Paris  as  minister  plen- 
ipotentiary, to  aid  in  relieving  the  government  from  the  embarrass- 
ments which  complicated  its  foreign  relations  and  threatened  a  dint urb- 
aDce  of  its  peace. 

That  the  original  negotiations  were  limited  to  the  acquisition  of  New 
Orleans  and  the  Floridas,  particularly  West  Florida,  will  be  apparent 
by  reference  to  the  instructions  of  Mr.  Madison,  of  9th  June  and  28th 
September,  1801,  (2  For.  Rel.,  510  ;)  and  it  further  appears,  from  the 
same  and  subsequent  instructions,  that  the  government  of  the  United 
States  was  then  ignorant  of  the  secret  cession  by  Spain  to  France, 
althongh  rumors  of  such  cession  had  already  began  to  circulate  in  the 
public  papers. 

The  negotiations  were  unsuccessful.  Mr.  Livingston  despaired.  On 
the  Ist  September,  1802,  he  wrote  to  the  Secretary  of  State :  **  There 
never  was  a  government  in  which  less  can  be  done  by  negotiation  than 
here.  There  is  no  people,  no  legislature,  no  counsellors.  One  man  is 
everything.  He  seldom  asks  advice,  never  hears  it  unasked.  His 
ministers  are  mere  clerks,  and  his  legislature  and  counsellors  parade 
officers." 

It  was  after  the  date  of  this  letter  that  Mr.  Monroe  was  sent  to 
Paris,  with  instructions  **to  procure  the  cession  of  New  Orleans  and 
the  FloridtMS  to  the  United  States,  and  consequently  the  establishment 
of  the  Mississippi  as  the  boundary  between  the  United  States  and 
Louisiana."— Letter  of  18th  January,  1803.— (2  For.  Rel.,  529.) 

On  the  11th  April,  1803,  Mr.  Livingston  writes :  '*  Mr.  Talleyrand 
asked  me  this  day,  when  pressing  the  subject,  whether  we  wished  to 
have  the  whole  of  Louisiana.  I  told  him  no ;  that  our  wishes  extended 
only  to  New  Orleans  and  the  Floridas."— (2  For.  Rel.,  652.)  He  also 
writes :  "I  have  used  every  endeavor  with  the  Spanish  ambassador  and 
Lord  Whiteworth  to  prevent  the  transfer  (to  France)  of  the  Floridas." 
Napoleon,  however,  pressed  upon  the  American  minister  the  acqui- 
sition of  the  entire  province  of  Louisiana  with  such  rapidity  that, 
notwithstanding  the  distrust  which  seems  at  first  to  have  been  enter- 
tained by  the  latter,  a  treaty  was  matured  and  signed  within  a  few 
days,  and  the  most  splendid  acquisition  ever  made  by  a  nation  was 
thus  suddenly  and  unexpectedly  added  to  our  domain. 

The  motives  and  reasons  for  this  abrupt  change  of  policy  on  the  part 
of  the  French  government  are  thus  stated  by  the  historian  Marbois.  t 
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who  was  a  party  to  the  negotiations,  and  whose  truthfulness  and 
integrity  are  well  established. 

On  Easter  Sunday,  the  10th  April,  1803,  after  having  attended  to 
the  solemnities  and  ceremonies  of  the  day.  Napoleon  called  two  minis- 
ters, who  had  been  acquainted  with  the  countries  under  consideration. 
Addressing  them  with  that  vehemence  and  passion  which  he  particu- 
larly manifested  in  political  affairs,  he  said:  *'I  know  the  full  value 
of  Louisiana,  and  I  have  been  desirous  of  repairing  the  fault  of  the 
French  negotiator  who  abandoned  it  in  1763.  A  few  lines  of  a  treaty 
have  restored  it  to  me,  and  I  have  scarce  recove>*ed  it  when  Imttst  expect 
to  lose  it.  But  if  it  escapes  from  me,  it  shall  one  day  cost  dearer  to 
those  who  oblige  me  to  strip  myself  of  it,  than  to  those  to  whom  I 
wish  to  deliver  it.  The  English  have  successively  taken  from  France 
Canada,  Cape  Breton,  Newfoundland,  Nova  Scotia,  and  the  richest 
portions  of  Asia.  They  are  engaged  in  exciting  troubles  in  St. 
Domingo.  Tliey  shaU  not  have  the  Mississippi ^  which  they  covet, 
Louisiana  is  nothing  in  comparison  with  their  conquests  in  all  parts 
of  the  globe  ;  and  yet  the  jealousy  which  they  feel  at  the  restoration 
of  this  colony  to  the  sovereignty  of  France  acquaints  me  with  their 
wish  to  take  possession  of  it,  and  it  is  thus  that  they  will  begin  the 
war.  They  have  twenty  ships-of-war  in  the  Gulf  of  Mexico.  They 
sail  over  those  seas  as  sovereigns,  while  our  affairs  in  St.  Doming«> 
have  been  growing  worse  and  worse  every  day  since  the  death  of 
Leclexe.  The  conqtiest  of  Louisiana  would  he  easy,  if  they  oidy  took 
the  trouble  to  make  a  descent  there.  I  have  not  a  moment  to  lose  in 
putting  it  out  of  their  reach,  I  know  not  whether  they  are  not  already 
there.  It  is  their  usual  course,  and  if  I  had  been  in  their  place  Itoould 
not  have  waited.  I  wish,  if  there  is  still  time,  to  take  from  them  any 
idea  that  they  may  have  of  ever  possessing  that  Territory.  I  think 
of  ceding  it  to  the  United  States.  I  can  scarcely  say  that  I  cede  it  to 
them,  for  it  is  not  yet  in  ottr  possession.  If,  however,  Heave  the  least 
time  to  our  enemies y  I  shall  only  transmit  an  empty  title  to  those  repub- 
licans whose  friendship  I  seek.  They  only  ask  of  me  one  town  in 
Louisiana ;  but  I  already  consider  the  colony  as  entirely  lost,  and  it 
appears  to  me  that  in  the  hands  of  this  growing  jK)wer  it  will  be  more 
useful  to  the  policy,  and  even  to  the  commerce  of  France,  than  if  I 
should  attempt  to  keej)  it." — (Marbois,  263-4.) 

The  ministers  called  into  council  then  discussed  the  policy  of  selling 
Louisiana.  The  discussions  were,  says  the  historian,  '*  prolonged  into 
the  night.  The  ministers  remained  at  St.  Cloud,  and  at  day-break  he 
summoned  the  one  who  had  advised  the  cession  of  Louisiana,  and 
made  him  read  the  dispatches  which  had  just  arrived  from  Loudon. 
His  ambassador  informed  him  that  naval  and  military  preparations  of 
every  kind  were  making  witli  extraordinary  rapidity." 

Upon  hearing  this  intelligence,  Napoleon,  aft^r  some  remarks  uikui 
the  commercial  importance  of  certain  military  positions  in  the  Levant, 
which  England  was  supposed  to  desire,  proceeded  : 

**  Irresolution  and  deliberation  are  no  longer  in  season.  I  renountv 
Louisiana.  It  is  not  only  New  Orleans  that  I  will  cede — it  is  the 
whole  colony^  without  any  reservation.  I  know  the  price  of  what  1 
abandon  ;  and  I  have  sufficiently  proved  the  importance  that  I  attach 
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to  the  province,  since  my  first  diplomatic  act  with  Spain  for  the  recov- 
ery of  it.  I  renounce  it  with  the  greatest  regret.  To  attetnpt  ohsti- 
fuUely  to  retain  it  would  he  folly,  I  direct  you  to  negotiate  this  affair 
with  the  envoys  of  the  United  States.  Do  not  even  await  the  ai^-ival 
uf  Mr,  Monroe;  have  an  interview  this  very  day  with  Mr.  Livingston; 
but  I  require  a  great  deal  of  money  for  this  war,  and  I  would  not  like 
to  commence  it  with  new  contributions.  For  a  hundred  years  France 
and  Spain  have  been  incurring  expenses  for  improvements  in  Louisiana, 
for  which  its  commerce  has  never  indemnified  them.  Large  sums, 
which  will  never  be  returned  to  the  treasury,  have  been  lent  to  com- 
panies and  agriculturists.  The  price  of  all  these  things  is  justly  due 
to  us.  If  I  should  regulate  my  terms  according  to  the  value  of  these 
vast  regions  to  the  United  States,  the  indemnity  would  have  no  limits. 
/  will  be  moderate,  in  consideration  of  the  necessity  in  which  I  am  of 
making  a  sale;  but  keep  this  to  yourself.  I  want  fifty  millions,  and 
for  less  than  that  sum  I  will  not  treat.  I  would  rather  make  a  despe- 
rate attempt  to  keep  these  fine  countries.  To-morrow  you  shall  have 
full  powers." — (Marbois^  274-5.) 

A  letter  of  the  29th  July,  1803,  from  the  Secretary  of  State,  acknow- 
ledging to  Mr.  Livingston  the  receipt  of  his  communication  informing 
the  government  of  the  United  States  of  this  unexpected  acquisition, 
says:  **The  object  of  the  most  sanguine  was  limited  to  the  establish- 
ment of  the  Mississippi  as  our  boundary.  It  was  not  thought  that 
more  could  be  sought  by  the  United  States,  either  with  a  chance  of 
success,  or,  perhaps,  without  being  suspected  of  a  greedy  ambition, 
than  the  island  of  New  Orleans  and  the  two  Floridas,  it  being  little 
<loubted  that  the  latter  was  or  would  be  comprehended  in  the  cession 
from  Spain  to  France.  To  the  acquisition  of  New  Orleans  and  the 
Floridas,  the  provision  was,  therefore,  accommodated.  Nor  was  it  to 
be  supposed  that,  in  case  the  French  government  should  be  willing  to 
part  with  more  than  the  territory  on  one  side  of  the  Mississippi,  our 
arrangement  with  Spain  for  restoring  to  her  the  territory  on  the  other 
side  would  not  be  preferred  to  a  sale  of  it  to  the  United  States."  After 
stating  that  no  expectations  of  success  in  the  objects  of  the  French 
mission  had  been  entertained,  except  from  some  such  military  ijeces- 
sity  as  had  occurred,  the  Secretary  adds:  "It  is  just  ground  for 
mutual  and  general  felicitation  that  it  [the  crisis  relied  on]  has  issued, 
under  your  zealous  exertions,  in  the  extensive  acquisition  beyond  the 
Mississippi. 

"With  respect  to  the  terms  on  which  the  acquisition  was  made,  there 
can  be  no  doubt  thai  the  bargain  will  be  regarded  as,  on  the  tvhole, 
highly  advantageous.  The  pecuniary  stipulations  would  have  been 
more  satisfactory,  if  they  had  departed  less  from  the  plan  prescribed; 
and  particularly  if  the  two  millions  of  dollars  in  cash,  intended  to 
r«luce  the  price  or  hasten  the  delivery  of  possession,  had  been  so 
applied,  and  the  assumed  payments  to  American  claimants  placed  on 
the  footing  mentioned  in  the  instructions.  The  unexpected  weight  of 
the  draught  now  to  be  made  on  the  treasury  will  be  sensibly  felt  by  it, 
and  may  possibly  be  important  in  regard  to  other  important  objects. 

"/  can  only  add  the  wish  of  the  President  to  learn  from  you  the  under- 
fffanding  which  prevailed  in  the  negotialions  with  respect  to  the  bminda- 
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ries  of  Louisiana;  and  more  particularly  the  pretensions  and  proofs  for 
carrying  it  to  the  river  Ferdido,  or  for  including  any  lesser  portion  of 
WestFloridar 

To  this  question  of  Mr.  Madison  no  reply  seems  to  have  been  given ; 
but  the  United  States,  from  the  date  of  the  treaty,  always  persistently 
asserted  that  the  cession  of  Louisiana  carried  with  it  the  territory  lying 
between  the  Mississippi  and  Perdido  rivers,  while  Spain  as  persistently 
repelled  this  pretension,  and  the  matter  remained  a  subject  of  earnest 
and  angry  controversy  between  the  two  powers  till  their  dispute  was 
finally  settled  by  the  treaty  of  1819,  whereby  Spain  ceded  the  Floridas 
to  the  United  States. 

The  titles  to  the  lands  now  claimed  by  the  memorialists  lie  within 
this  disputed  territory ;  and  although  their  validity  might,  in  the  opin- 
ion of  the  committee,  be  conclusively  established  without  reference  to 
the  merits  of  the  controversy  just  mentioned,  the  committee  feel  it  to 
be  their  duty  to  investigate  and  report  on  this  element  of  the  title  of 
the  memorialists,  as  it  is  one  which  they  earnestly  urge  in  support  of 
their  pretensions. 

The  description  of  Louisiana,  as  ceded  by  France,  is  given  in  the 
treaty  of  1803,  in  the  first  article,  in  these  words: 

''Whereas,  by  the  article  the  third  of  the  treaty  concluded  at  St. 
Ildefonso,  the  1st  of  October,  1800,  between  the  First  Consul  of  the 
French  republic  and  his  Catholic  Majesty,  it  was  agreed  as  follows: 
'  His  Catholic  Majesty  promises  and  engages,  on  his  part,  to  cede  to  the 
French  republic,  six  months  after  the  full  and  entire  execution  of  the 
conditions  and  stipulations  herein  relative  to  his  royal  highness  the 
Duke  of  Parma,  the  colony  or  province  of  Louisiana,  wiih  the  same 
extent  that  it  now  has  in  the  hands  of  Spain  and  thaii  it  had  when  France 
possessed  it,  and  such  as  it  should  he  after  the  treaiies  subsequently 
entered  into  between  Spain  and  other  States;'  and  whereas,  in  pursu- 
ance of  the  treaty,  and  particularly  of  the  third  article,  the  French 
republic  has  an  incontestable  title  to  the  domain  and  to  the  possession 
of  the  said  territory,  the  First  Consul  of  the  French  republic,  desiring 
to  give  to  the  United  States  a  strong  proof  of  his  friendship,  doth 
hereby  cede  to  the  United  States,  in  the  name  of  the  French  republic, 
forever  and  in  full  sovereignty,  the  said  territory,  with  all  its  rights 
and  appurtenances,  as  fully  and  in  the  same  manner  as  they  have  been 
acquired  by  the  French  repiMic,  in  virtue  of  the  ahove^^mefUioned  treaty 
concluded  with  his  Catholic  Majesty/* 

It  is  obvious,  from  the  very  terms  of  this  treaty,  that  the  description 
of  the  boundaries  was  studiously  omitted,  and  that  France  simply 
stipulated  to  convey  whatever  she  had  acquired  from  Spain.  It  becomes, 
then,  quite  interesting  to  ascertain,  if  possible,  the  reasons  why  so 
important  an  element  of  the  treaty  as  a  precise  designation  of  the 
boundaries  of  the  ceded  territory  was  carefully  excludea.  Let  us,  for 
this  purpose,  compare  the  statements  made  by  the  diplomatists  who 
negotiated  the  convention. 

Mr.  Livingston,  in  his  dispatches,  frequently  recurs  to  this  subject. 

In  his  disdatch  of  the  5th  February,  1803,  he  says:  ''The  Floridas 
not  yet  ceded,  (to  France,)  owing,  I  believe,  to  some  difliculty  about 
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Parma.  *  *  *  Spain  is,  however,  prepared  to  make  the  cession, 
and  I  presume  it  will  be  done." — (2  For.  Rel.,  532.) 

On  the  18th  February,  1803:  **I  have  proposed  to  them  the  relin- 
quishment of  New  Orleans,  and  West  Florida  as  far  as  the  river  Per- 
dido.  *  *  *  The  essential  fact  is  that  tJie  Floridas  are  not  yet 
ceded'* — i.  c,  by  Spain  to  France. — (Page  533.) 

On  the  3d  March,  1803:  "The  Floridas  are  still  in  the  hands  of 
Spain.'— (Page  538.) 

On  the  11th  March,  1803:  "If,  as  I  begin  to  believe,  they  (the 
French)  do  not  get  the  Floridas,  they  will  put  the  less  value  on  New 
Orleans." 

On  the  11th  April,  1803:  "I  endeavored  to  convince  the  govern- 
ment that  the  United  States  would  avail  themselves  of  the  breach  of 
the  treaty  to  possess  themselves  of  New  Orleans  and  the  Floridas; 
thai  Britain  tvoidd  never  suffer  Spain  to  grant  the  Floridas  to  France, 
even  were  she  so  disposed,  but  would  immediately  seize  upon  them  as 
soon  as  the  transfer  wa^  made;  that,  without  the  Floridas,  Louisiana 
would  be  indefensible.  *  *  ♦  i  have  used  every  exertion  with  the 
Spanish  ambassador  and  Lord  Whitworth  to  prevent  the  transfer  of  the 
Floridas. ' '—(Page  552.) 

On  the  13th  April,  1803,  in  speaking  of  the  negotiations  with  Mr. 
Marbois,  whose  character  for  integrity,  he  says,  is  established,  after 
mentioning  the  sum  spoken  of  for  the  purchase  of  Louisiana,  he  adds : 
^^I  asked  him,  in  case  of  a  purchase,  whether  they  would  stipulate 
thai  France  uxntld  never  possess  the  Floridas y  and  that  she  would  aid  us 
to  procure  them,  and  relinquish  all  right  she  might  have  to  them  ? 
He  told  me  that  she  would  go  thus  far." — (Page  553.) 

On  the  12th  May,  1803:  ^'I  am  satisfied  that,  from  this  period, 
they  had  determined  t-o  let  us  have  New  Orleans,  and  the  territory 
above  the  Arkansas,  in  exchange  for  certain  commercial  advantages ; 
and  that  if  they  cotdd  have  conducted  with  Spain,  we  should  also  have 
had  West  Florida.''— (PtLge  558.) 

On  the  12th  May,  1803,  he  writes  in  relation  to  the  colonization  of 
Louisiana,  that,  on  his  arrival  in  France,  it  was  a  favorite  project  with 
the  First  Consul;  ^^nor  would  any  of  them  hear  of  disposm^  of  it  by 
sale ;  yet  so  ignorant  were  they  of  the  nature  of  their  acquisition  that 
they  never  once  suspected  the  Floridas  Werb  not  included  in  their 
TREATT,  tin  they  were  convinced  of  the  contrary  by  the  inquiries  they  set 
on  foot  in  consequence  of  MY  information." — (Page  55*7.) 

Comment  on  these  passages  would  be  superfluous.  The  evidence  is 
irrefragable  that  the  American  minister  had  not  the  least  idea  that,  in 

f purchasing  Louisiana,  he  was  acquiring  West  Florida,  within  whose 
imits  are  situated  the  lands  claimed  by  the  memorialists. 

The  French  diplomatist  states,  in  his  history,  that  the  American 
negotiators  at  first  insisted  on  a  definition  of  boundaries,  which  they 
connected  with  the  idea  of  a  guarantee  on  the  part  of  France ;  but 
there  was  some  difficulty  about  the  precise  limit  between  Louisiana 
and  Florida  then  pending  with  Spain,  and  Mr.  Marbois  said: 

"The  circumstances  are  too  pressing  to  permit  us  to  concert  matters 
on  this  subject  with  the  Court  of  Madrid.  It  would  be  too  long  before 
the  discussion  could  be  terminated,  and  perhaps  that  government 
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would  wish  to  consult  the  Viceroy  of  Mexico.  Is  it  not  better  for  the 
United  States  to  abide  by  a  general  stipulation,  and,  since  these  terri* 
tories  are  still,  at  this  day,  for  the  most  part,  in  the  possession  of  the 
Indians,  await  further  arrangements,  or  leave  the  matter  for  the 
treaty  stipulations  that  the  United  States  may  make  with  them  and 
Spain?  In  granting  Canada  to  the  English  at  the  peace  of  1763,  we 
only  extended  the  cession  to  the  country  that  we  possessed.  It  is, 
however,  as  a  consequence  of  that  treaty,  that  England  has  occupied 
territory  to  the  west  as  far  as  the  great  Northern  ocean. 

*^  Whether,"  continues  the  historian,  '*the  American  plenipoten- 
tiaries had  themselves  desired  what  was  proposed,  or  that  their  words 
afforded  them  a  ray  of  light,  they  delared  that  they  kept  to  the  terms 
of  the  third  article  of  the  treaty  of  St.  Ildefonso,  which  was  inserted 
entire  in  the  first  article  of  the  treaty  of  cession." 

M.  Marbois,  who  offered  the  draught,  said  several  times:  ^'  The  first 
artide  may,  in  time,  give  rise  to  difficuUies ;  they  are  at  this  day  insur- 
mountable ;  hut  if  they  do  not  stop  you,  I,  at  least,  desire  that  your 
government  sliould  knoto  that  you  have  been  warned  of  them/' 

The  French  negotiator,  on  rendering  an  account  to  the  First  Consul, 
pointed  out  to  him  the  obscurity  of  this  article,  and  the  inconvenience 
of  so  uncertain  a  stipulation.  He  replied,  that,  if  an  obscurity  did  not 
already  exist,  it  would,  perhaps,  be  a  good  policy  to  put  one  there." — 
(Marbois,  p.  283.) 

Having  thus  referred  to  the  statements  of  the  two  parties  who  negoti- 
ated the  treaty,  let  us  next  turn  to  the  evidence  of  the  construction 
which  was  oi^ginally  put  by  our  government  on  its  own  rights  under 
it.  On  the  29th  July,  1803,  Mr.  Madison's  despatch  to  Mr.  Pinckney, 
at  Madrid,  opens  a  fresh  negotiation  with  Spain  for  the  acquisition  of 
the  two  Floridas,  with  these  words :  ' '  You  will  have  learned,  doubtless, 
from  Paris,  that  a  treaty  has  been  signed  there,  by  which  New  Orleans 
and  the  rest  of  Louisiana  is  conveyed  to  the  United  States.  The 
Floridas  are  not  included  in  the  treaty,  being,  it  appeals,  stiU  hddhy 
Spain."— (2  For.  Rel.,  p.^BUJ 

On  the  same  day  that  is  affixed  as  the  date  of  the  instructions  to 
Mr.  Pinckney,  at  Sladrid,  viz :  July  29,  1803,  more  elaborate  instruc- 
tions were  sent  to  Mr.  Monroe,  who  had  been  directed  to  proceed  to 
Spain,  and  aid  Mr.  Pinckney  in  accomplishing  the  objects  so  earnestly 
sought  by  our  government. 

The  following  passages  are  extracted  from  these  instructions. — (Am. 
State  Papers,  For.  Rel.,  vol.  2,  p.  626:) 

'*  It  is  thought  proper  to  observe  to  you  that,  although  Louisiana 
may,  in  some  respects,  be  more  important  than  the  Floridas,  and  has 
more  than  exhausted  the  funds  allotted  for  the  purchase  of  the  latter, 
the  acquisition  of  the  Floridns  is  still  to  be  pursued,  especially  as  the 
crisis  must  be  favorable  to  ti."  Again:  ** There  is  little  ground  for 
supposing  that  the  maritime  powers  of  Europe  will  complain  of  or  be 
dissatisfied  tcith  a  cession  of  the  two  Floridas  to  the  United  States, 
more  than  with  the  late  cession  of  Louisiana  by  Spain  to  France." 

The  terms  of  these  instructions  are  too  plain  to  permit  a  doubt  of 
the  construction  placed  by  our  government  on  its  acquisition.  We 
had  acquired  Louisiana,  but  neitlier  of  the  two  Floridas, 


Digitized  by 


Google 


CONFIRMATION   OP  CBRTAIN   LAND   TITLES.  9 

It  appears  that  the  first  idea  of  a  claim  by  our  government  to  West 
Florida,  as  comprised  in  its  purchase  of  Louisiana,  originated  with 
Mr.  Livingston,  whose  letter  of  the  20th  May,  1803,  could  not  have 
reached  Mr.  Madison  at  the  date  when  he  issued  his  instructions  of 
29th  July  of  the  same  year.  This  letter  of  Mr.  Livingston,  dated 
three  weeks  after  the  signature  of  the  treaty,  is  sufficiently  important 
to  be  transcribed  in  full. 

^^  Paris,  May  20,  1803. 
**Dear  Sir:  The  subject  of  this  letter  is  too  important  to  admit  of 
delay y  in  case  the  treaties  should  have  been  any  time  in  your  hands ; 
but  as  it  has  not  yet  been  fully  considered  by  Mr.  Monroe,  he  thinks 
he  cannot  make  it  that  of  a  joint  letter  until  we  have  more  fully 
discussed  it,  which  we  propose  to  do  to-morrow  or  the  next  day.  But 
as  that  will  be  too  late  for  this  conveyance,  I  throw  out  these  hasty 
thoughts  for  your  consideration.  In  the  meantime,  you  will  consider 
this  rather  as  a  private  than  a  public  letter,  since  it  may  or  may  not 
be  made  use  of  to  promote  such  measures  as,  upon  mature  deliberation, 
the  President  shall  think  proper  to  adopt.  I  do  not  doubt,  however, 
that  Mr.  Monroe  will  concur  with  me  in  opinion,  after  we  have  dis- 
cussed the  subject,  and  that  we  shall,  by  the  next  opportunity,  write 
to  you  officially  thereon. 

**I  informed  you  long  since  that,  on  inquiring  whether  the  Floridas 
were  within  the  cession  of  Spain,  I  was  told  by  Mr.  Marbois  that  he 
was  sure  that  Mobile  was,  but  could  not  answer  further.  I  believed 
his  information  incorrect,  because  I  understood  that  Louisiana,  as  it 
then  was,  was  made  the  object  of  the  cession,  and  that  since  the  pos- 
session of  the  Floridas  by  Britain  they  had  changed  their  names.  But 
the  moment  I  saw  the  words  of  the  treaty  of  Madrid  I  had  no  doubt 
but  it  included  all  the  country  that  France  possessed  by  the  name  of 
Louisiana  previous  to  their  cession  to  Spain,  except  what  had  been  con- 
veyed by  subsequent  treaties.  I  accordingly  insisted,  with  Mr.  Mar- 
bois at  the  time  we  negotiated,  that  this  would  be  considered  within 
our  purchase.  He  neither  assented  nor  denied,  but  said  that  all  they 
received  from  Spain  was  intended  to  be  conveyed  to  us.  That  my  con- 
struction was  right,  was  fairly  to  be  inferred  from  the  words  of  the 
treaties,  and  from  a  comment  upon  them  contained  in  the  Spanish 
minister's  letter  to  Mr.  Pinckney,  in  which  he  expressly  says  that 
France  had  recovered  Louisiana  as  it  formerly  belonged  to  her,  saving 
the  rights  of  other  powers.  This  leaves  no  doubt  upon  the  subject  of 
the  intention  of  the  contracting  parties.  Now,  it  is  well  known  that 
Louisiana,  as  possessed  by  France,  was  bounded  by  the  river  Perdido, 
and  that  Mobile  was  the  metropolis.  For  the  facts  relative  to  this,  I 
refer  yon  to  Rayual  and  to  his  maps.  I  have,  also,  seen  maps  here 
which  put  the  matter  out  of  dispute. 

"I  called  this  morning  upon  Mr.  Marbois  for  a  further  explanation 
on  this  subject,  and  to  remind  him  of  his  having  told  me  that  Mobile 
made  a  part  of  the  cession.  He  told  me  that  he  had  no  precise  idea  on 
the  subject,  but  that  he  knew  it  to  be  an  historical  fact,  and  that  on 
^hat  only  he  had  formed  his  opinion.  I  asked  him  what  orders  had 
been  given  to  the  prefect  who  was  to  take  possession,  or  what  orders 
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had  been  given  by  Spain  as  to  the  boundaries  in  ceding  it?  He  assured 
me  that  he  did  not  know,  but  that  he  would  make  the  inquiry  and  let 
me  know.  At  four  o'clock  I  called  for  Mr.  Monroe,  to  take  him  to  the 
minister  of  foreign  affairs,  but  he  was  prevented  from  accompanying 
me.  I  asked  the  minister  what  were  the  east  bounds  of  the  territory 
ceded  to  us  ?  He  said  he  did  not  know ;  we  must  take  it  as  they  had 
received  it.  I  asked  him  how  Spain  meant  to  give  them  possession? 
He  said,  according  to  the  words  of  the  treaty.  But  what  dia  you  mean 
to  take?  I  do  not  know.  Then  you  mean  that  we  shall  construe  it 
in  our  own  wi^y?  I  can  give  you  no  direction ;  you  have  made  a  noble 
bargain  for  yourselves,  and  I  suppose  you  will  make  the  most  of  it. 

"Now,  sir,  the  sum  of  this  business  is,  to  recommend  to  you  in  the 
strongest  terms,  after  having  obtained  the  possession  that  the  French 
commissary  will  give  you,  to  insist  upon  this  as  a  part  of  your  right, 
and  to  take  posaesaiony  at  all  evenis,  to  the  River  Perdido,  I  pledge 
myself  that  your  right  is  good ;  and,  after  the  explanations  that  have 
been  given  here,  you  need  apprehend  nothing  from  a  decisive  measure. 
Your  ministers  here  and  at  Madrid  can  support  your  claim,  arid  the 
time  is  pecfidiarly  favoraUe  to  enahle  you  to  do  it  loithout  the  smallest  risk 
at  home.  It  may  also  be  important  to  anticipate  any  designs  that  Brit- 
ain may  have  upon  that  country.  Should  she  possess  herself  of  it,  and 
the  war  terminate  favorably  for  her,  she  will  not  readily  relinquish  it. 
With  this  in  your  hand.  East  Florida  will  be  of  little  moment,  and 
may  be  yours  whenever  you  please.  At  all  events,  proclaim  your  right 
and  take  possession, 

"I  am,  sir,  &c., 

**ROB.  R.  LIVINGSTON. 

*'Hon.  James  Madison.*' 

A  similar  communication  was  addressed  to  Mr.  Pinkney,  at  Madrid, 
and  reached  him  before  the  instructions  issued  by  Mr.  Madison,  of  29th 
July,  1803 ;  for,  on  the  2d  August,  1803,  he  informs  Mr.  Madison  that 
he  *'he  had  received  official  information  from  Mr.  Monroe  and  Mr.  Liv- 
ingston that  Louisiana  was  ceded,  and  that  they  considered  the  cession 
as  including  West  Florida,''— {2  For.  Rel.,  597.) 

The  effect  of  these  communications  of  our  mmisters  in  France  was 
speedily  apparent,  both  in  the  conduct  of  our  negotiations  with  Spain 
and  in  the  action  of  our  government  at  home.  Instead  of  pursuing  the 
instructions  of  the  Secretary  of  State,  and  seeking  to  purchase  the  ttoo 
Floridas,  Mr.  Pinckney  asserted  title  to  West  Florida;  and  Congress, 
whilst  it  passed  an  act  for  the  establishment  of  collection  districts  at 
New  Orleans  and  Natchez,  proceeded  cautiously  to  test  the  feeling  of 
Spain  on  the  subject,  by  adding  a  section  to  the  law  afUhorizing  the 
President,  ^^  whenever'  he  shall  deem  it  expedient,  to  erect  the  shores, 
waters,  and  inlets  of  the  bay  and  river  Mobile,  and  of  the  other  rivers, 
creeks,  inlets,  and  bays,  emptying  into  the  Gulf  of  Mexico  east  of  the 
said  river  Mobile  and  west  thereof  to  the  Pascagoula,  inclusive,  into  a 
separate  district." — (Act  24th  February,  1804.) 

The  pretensions  of  our  minister  were  firmly  and  persistently  resisted 
by  Spain,  whilst  great  offense  was  taken  at  the  passage  of  the  act  jast 
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quoted,  and  Mr.  Jefferson,  in  his  message  to  Congress  of  8th  November, 
1804,  stated  the  result  as  follows: 

**Soon  after  the  passage  of  the  act  of  the  last  session,  authorizing 
the  establishment  ot  a  district  and  port  of  entry  on  the  waters  of  the 
Mobile,  we  learned  that  its  object  was  misunderstood  on  the  part  of 
Spain.  Candid  explanations  were  immediately  given,  and  assurances 
that,  reserving  our  dainis  in  thxU  quarter  as  a  subject  of  discussion  and 
arrangement  vnth  Spain,  no  act  was  meditated,  in  the  meantime, 
inconsistent  with  the  peace  and  friendship  existing  between  the  two 
nations. ' ' 

This  complaint  had  been  made  to  our  minister  in  Spain  as  soon  as 
the  news  of  the  passage  of  the  act  reached  that  country;  and  Mr. 
Pinckney,on  the  1st  of  June,  1804,  replying  to  the  complaint,  says,  that 
he  has  not  yet  received  any  information  of  the  passage  of  the  act,  nor 
instructions  on  the  subject,  and  recalls  to  the  Spanish  minister  that  he 
had  made  ''a  verbal  communication  of  the  contents  of  an  official  letter 
he  had  received  from  Mr.  Livingston  and  Mr.  Monroe,  that  they  con- 
sidered a  great  part  of  West  Florida j  as  so  called  by  the  English,  in- 
cluded in  the  cession."  He  adds:  ^^Such  letter  could  not  have  been 
tvritten  to  me  by  them,  officially,  without  their  having  been  so  informed 
by  the  French  plenipotentiary  and  government." 

Belying  on  this  inference,  which  we  have  already  seen  was  erroneous, 
Mr.  Pinckney  informed  the  Spanish  minister  that  he  should  appeal  to 
the  French  government  to  support  his  view,  and  the  Spanish  govern- 
ment made  a  similar  appeal  to  France. 

The  result  was  disastrous  to  the  expectations  so  confidently  enter- 
tained by  Mr.  Pinckney,  and  which  were  shared  by  Mr.  Monroe,  who 
made  the  appeal  to  France,  in  a  letter  dated  at  Paris,  on  the  8th  of 
November,  1804.— (2  For.  Bel.,  634.) 

M.  Talleyrand  made  reply,  on  the  21st  December,  1804,  (p.  635,) 
as  follows: 

'^France,  in  giving  up  Louisiana  to  the  United  States,  transferred 
to  them  all  the  rights  over  that  colony  which  she  had  acquired  from 
Spain ;  she  could  not,  nor  did  she  wish  to  cede  any  other;  and  that  no 
room  might  be  left  for  doubt  in  this  respect,  she  repeated,  in  her  treaty 
of  30th  April,  1803,  the  literal  expressions  of  the  treaty  of  St.  Ilde- 
fonso,  by  which  she  had  acquired  that  colony,  two  years  before. 

'*Now,  it  was  stipulated,  in  her  treaty  of  the  year  1801,  that  the 
acquisition  of  Louisiana  by  France  was  a  retrocession;  that  is  to  say, 
that  Spain  restored  to  France  what  she  had  received  from  her  in  1*762. 
At  that  period  she  had  received  the  territory  bounded  on  the  east  by 
the  Mississippi,  the  river  Iberville,  the  lakes  Maurepas  and  Pontchar- 
train ;  the  same  day  she  ceded  to  England,  by  the  preliminaries  of 
peace,  all  the  territory  to  the  eastward.  Of  this.  Spam  had  received 
no  part,  and  could  therefore  give  none  back  to  France. 

^^  All  the  territory  lying  to  the  eastward  of  the  Mississippi  and  the 
river  Iberville,  and  south  of  the  thirty-second  degree  of  north  latitute, 
bears  the  name  of  Florida;  it  has  been  constantly  designated  in  that 
way  during  the  time  that  Spain  held  it;  it  bears  the  same  name  in  the 
treaties  between  Spain  and  the  United  States;  and  in  different  notes 
of  Mr.  Livingston  of  a  later  date  than  the  treaty  of  retrocession,  in 
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which  the  name  of  Louisiana  is  given  to  the  territory  on  the  west  side 
of  the  Mississippi ;  of  Florida  to  that  on  the  east  of  it. 

**  According  to  this  designation,  thus  consecrated  by  time,  and  even 
prior  to  the  period  when  Spain  began  to  possess  the  whole  territory 
between  the  thirty-first  degree,  the  Mississippi,  and  the  sea,  this  country 
ought,  in  good  spirit  and  justice,  to  be  distinguished  from  Louisiana. 

^'Your  excellency  knows  that  before  the  preliminaries  of  1762,  con- 
firmed by  the  treaty  of  1763,  the  French  possessions  situated  near  the 
Mississippi  extended  as  far  from  the  east  of  this  river  as  in  the  quarters 
of  the  Mobile;  and  you  must  think  it  as  unnatural,  after  all  the 
changes  of  sovereignty  which  that  part  of  America  has  undergone,  to 
give  the  name  of  Louisiana  to  the  district  of  Mobile,  as  to  the  territory 
near  to  the  north,  on  the  same  bank  of  the  river,  which  formerly  be- 
longed to  France. 

^*  These  observations,  sir,  will  be  sufficient  to  dispel  ^every  kind  of 
doubt  with  regard  to  the  extent  of  the  retrocession,  made  by  Spain  to 
France,  in  the  month  of  Vendemiare,  year  9.  It  was  under  this  im- 
pression that  the  French  and  Spanish  plenipotentiaries  negotiated,  and 
it  was  under  this  impression  that  I  have  since  had  occasion  to  give  the 
necessary  explanations  when  a  project  was  formed  to  take  possession 
of  it.  I  have  laid  before  his  Imperial  Majesty  [Napoleon]  the  negotia* 
tions  of  Madrid,  which  preceded  the  treaty  of  1801,  and  his  Majesty  is 
convinced  that,  during  the  whole  course  of  these  negotiations,  the  Spanish 
government  has  constantly  refused  to  cede  any  part  of  the  Floridas,  even 
from  the  Mississippi  to  the  mobile, 

^'His  Imperial  Majesty  has,  moreover,  authorized  me  to  declare  to 
you  that,  at  the  beginning  of  the  year  11,  Gteneral  Bournonville  was 
charged  to  open  a  new  negotiation  with  Spain  for  the  acquisition  of 
the  Floridas.  This  project,  which  has  not  been  followed  by  any  treaty, 
is  an  evident  proof  that  France  had  not  acquired,  by  the  treaty  retro- 
ceding  Louisiana,  the  country  east  of  the  Mississippi." — (Amer.  State 
Papers,  vol.  3,  p.  635.) 

A  similar  reply  was  given  to  the  Spanish  government  on  the  5th 
Germinal,  year  13,  (26th  March,  1805.)— 2  For.  Rel.,  659. 

The  pretensions  of  Spain,  thus  maintained,  were  never  abandoned, 
nor  has  there  ever  been  any  determination  as  to  their  validity.  The 
committee  is  therefore  forced,  in  the  performance  of  its  duty,  to  express 
an  opinion  upon  theTelative  claims  of  the  two  countries  in  this  dis- 
puted territory — ^an  opinion  which  necessarily  involves  an  inquiry  into 
the  extent  of  the  rights  acquired  by  France  under  the  treaty  of  St. 
Ildefonso ;  for  those,  and  those  alone,  were  acquired  by  the  United 
States  according  to  the  very  words  of  the  treaty  of  1803. 

Prior  to  the  treaty  of  1763,  the  pretensions  of  the  different  European 
powers  which  had  colonized  America  were  the  sources  of  unceasing 
controversies,  and  not  unfrequently  of  hostile  collision.  The  preten- 
sions of  Spain  dated  back  to  the  sixteenth  century,  and  claimed  to 
encircle  the  Gulf  of  Mexico  from  the  capes  of  Yucatan  to  those  of 
Florida.  France,  according  to  her  grant  to  Crozat,  claimed  all  the 
country  between  the  confines  of  Mexico  and  the  Carolinas,  and  the  vast 
regions  between  the  Pacific  on  the  west  and  the  colony  of  Virginia  on 
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the  east;  whilst  English  pretentions  came  into  conflict  with  the  claims 
of  both  those  powers. 

The  treaty  of  1763  made  a  final  settlement  of  the  respective  preten- 
sions of  all  the  parties.  It  was  agreed  that  the  separation  between 
France  and  England  should  be  by  '*a  line  through  the  middle  of  the 
river  Mississippi,  from  its  source  to  the  Iberville,  and  through  the  Iber- 
ville and  the  lakes  Maurepas  and  Pontchartrairi  to  the  sea."  Conse- 
quently, England's  title  was  recognized  to  all  the  territory  east  of  the 
Mississippi,  except  the  island  of  New  Orleans,  and  she  therefore  became 
the  undisputed  owner  of  the  territory  in  which  the  lands  now  claimed 
by  the  memorialists  are  situated.  From  that  date,  this  territory  was 
called  by  historians  and  geographers.  West  Florida  and  continued  to 
be  known  as  such  to  all  the  governments  of  Europe.  Spain  joined  in 
the  relinquishment  of  title,  and  guarantied  to  England, ''  Florida,  with 
Fort  St.  Augustine  and  the  bay  of  Pensacola,  as  well  as  all  that  Spain 
possesses  on  the  continent  of  North  America  to  the  east  or  the  southeast 
of  the  river  Mississippi. ' ' 

Under  this  treaty,  England  entered  into  possession  of  West  Florida, 
proclaimed  its  boundaries,  and  held  it  as  her  own,  without  dispute  or 
protest,  until  Spain,  a  party  to  the  general  war  then  raging  both  in 
Europe  and  America,  conquered  it  by  military  force  and  held  it  in 
armed  occupation  till,  in  the  definitive  treaty  of  peace  of  30th  Jan- 
uary, 1783,  England  retroceded  to  her  East  Florida,  and  confirmed 
her  with  guarantee  in  possession  of  West  Florida,  This  fact  was 
perfectly  well  known  to  the  United  States  before  the  cession  of  Louisi- 
ana, and  was  recognized  by  treaty  ivith  Spain.  In  Mr.  Madison's  in- 
structions to  Messrs.  Livingston  and  Monroe,  on  the  2d  March,  1803, 
he  says:  '^  The  islands  within  six  leagues  of  the  shore  are  the  subject 
of  a  British  proclamation  in  the  year  1763,  subsequent  to  the  cession 
of  the  Floridas  to  Great  Britain  by  France,  which  is  not  known  to 
have  ever  been  called  in  question  by  either  France  or  Spain." — (2 
For.  Rel.,542.) 

In  tlie  treaty  between  Spain  and  the  United  States,  on  the  27th  Oc- 
tober, 1795,  the  second  article  provides  that  *^  the  southern  boundary  of 
the  United  States,  which  divides  their  territory  from  the  S^nish  coh- 
nies  of  East  and  West  Florida^  shall  be  designated  by  a  line  beginning 
an  the  river  Mississippi,  at  the  northernmost  part  of  the  thirty-first  de- 
gree of  latitvde  north  of  the  equator,  which  from  tlience  shaU  be  drawn 
due  east, "  &c.  The  fourth  article  of  the  same  treaty  declares  that  * '  the 
western  boundary  of  the  United  States,  which  separates  them  from 
the  Spanish  colony  of  Louisiana,  is  in  the  middle  of  the  channel  or  bed 
of  the  river  Mississippi.'' 

Numerous  other  articles  in  the  same  treaty  designate  with  the  same 
distinctive  particularity  the  different  provinces  of  S])ain  which  lay 
contiguous  with  our  territory;  one,  ^Hhe  Spanishcolony  of  Louisiana,*' 
bounded  by  the  Mississippi  river,  but  including  the  island  of  Orleans; 
the  other,  ^^the  Spanish  colonies  of  East  and  West  Florida,  beginning 
fm  the  rivti'  Mississippi,*' 

These  different  colonies,  known  by  these  distinct  appellations  to 
England,  to  France,  to  Spain,  and  to  the  United  States,  were  in  pos- 
session of  Spain  in  the  year  1800.     Her  title  to  the  Floridas  was  de- 
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rived  from  England  under  the  treaty  of  1783;  her  title  to  Louisiana 
was  derived  from  France  under  a  secret  treaty,  dated  3d  November, 
1T62,  in  which  it  is  described  as  ^^  the  whole  country  known  by  the 
name  of  Louisiana,  together  with  New  Orleans  and  the  island  on 
which  the  said  city  is  situated."  Spain,  thus  in  possession  of  Louisi- 
ana and  the  two  Floridas,  with  titles  derived  from  different  sources, 
and  at  different  dates,  on  the  1st  October,  1800,  by  treaty  with 
France,  agrees,  six  months  after  the  full  and  entire  execution  of  the 
conditions  and  stipulations  relative  to  the  Duke  of  Parma,  ^'to  retro- 
cede*  to  the  French  republic  the  colony  or  province  of  Louisiana,  with 
the  «ame  extent  that  it  now  has  in  the  hands  of  Spain,  and  that  it  had 
when  France  possessed  it,  and  such  as  it  should  be  after  the  treaties 
subsequently  entered  into  between  Spain  and  other  States,** 

It  seems  impossible  to  give  two  meanings  to  this  stipulation.  For 
more  than  a  generation  the  lines  of  demarcation  between  Louisiana 
and  the  Floridas  had  been  settled  by  a  treaty,  to  which  both  the  con- 
tracting powers  had  been  parties.  Louisiana  and  Florida  were  as  dis- 
tinctly known  in  1800  as  now  in  1858.  The  contract  on  its  very  face 
Erofesses  to  give  ba^,  to  retrocede,  to  return  to  France  what  Spain 
ad  received  from  France,  But  the  Floridas  had  been  acquired  from 
England,  As  if  to  place  the  matter  beyond  a  possibility  of  doubt  or 
even  quibble,  Louisiana  is  retroceded,  such  as  it  should  be  ''after 
the  treaties  subsequently  entered  into  between  Spain  and  other  States.'' 
Those  subsequent  treaties  have  already  been  cited  ;  they  were  made, 
one  with  England  in  1783,  the  other  with  the  United  States  in  1795  ; 
and  in  both  Louisiana  is  separated  from  the  Floridas,  as  a  distinct 
colony,  whose  eastern  boundary  is  the  Mississippi,  with  the  solitary 
exception  of  the  island  of  New  Orleans. 

The  only  argument  ever  offered  by  the  United  States  against  so 
plain  a  proposition,  was  based  on  that  clause  of  the  description  which 
speaks  of  Louisiana  with  the  same  extent  ''  that  it  had  when  France 
possessed  it."  Our  minister  contended  that,  in  order  to  satisfy  this 
clause  of  the  description,  they  had  a  right  to  go  back  behind  the  treaty 
of  1763,  revive  the  claims  of  France  as  they  existed  before  the  settle- 
ment made  in  that  treaty,  and  thus  carry  on  pretensions  eastward  to 
the  Perdido. 

The  committee  cannot  but  conclude  that  these  pretensions  were 
wholly  unfounded ;  that  they  were  a  mere  afterthought  has  already 
been  made  apparent  by  the  correspondence  of  our  ministers.     Our 

fovernment  knew,  long  before  its  acquisition  of  Louisiana,  that  the 
loridas  had  not  been  transferred  by  Spain  to  France.  Mr.  Living- 
ston's letters  are  constantly  filled  with  statements  of  his  efforts  to  pre- 
vent Spain  from  making  a  transfer.  He  states  that  the  French  were 
ignorant  that  the  Floridas  were  not  included  in  their  purchase  till  he 
proved  it  to  them ;  but  whilst  this  assertion  shows  the  knowledge  of 
our  government,  it  is  apparent  that  Mr.  Livingston  had  been  deceived 
by  the  French  diplomatist;  for,  in  the  letter  of  Mr.  Talleyrand,  we  dis- 

•Thc  French  word  **  retrthceder**  is  erroneously  translated  "  cede'*  in  the  Eng^lish  text  of 
the  treaty  of  1803.  As  the  treaty  of  1800,  between  Pi-ance  and  Spain,  was  in  French,  the 
French  text  must  of  cour:sc  prevail. 
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cover  that  in  1802  "General  Bournonville  was  charged  to  open  a  new 
negotiation  with  Spain  for  the  acquisition  of  the  Floridas."  It  ap- 
pears to  your  committee,  on  a  careful  review  of  the  whole  subject,  that 
no  candid  mind  can  resist  the  conclusion  that,  however  justifiable  may 
have  been  the  pretensions  of  our  government,  on  the  score  of  policy, 
and  as  an  effect  to  the  unjust  encroachments  of  Spain  in  other  quar- 
ters, and  to  her  spoliation  of  our  commerce,  the  territory  of  West 
Florida  was  not  acquired  by  the  cession  from  France  in  1803,  but 
was  de  jure  an  appanage  of  the  Spanish  crown.  If  this  conclusion  be 
correct,  the  titles  of  the  memorialists  are  perfect,  and  ought  to  be 
confirmed. 

But  whether  or  not  the  foregoing  views  of  the  committee  shall  meet 
the  concurrence  of  the  Senate,  no  doubt  exists  of  the  &ct  that  Spain 
was  sovereign  de  facto  of  the  disputed  territory  at  the  date  of  the  sales 
and  grants  now  under  consideration.  On  this  branch  of  the  subject  a 
short  diversion  will  be  useful,  by  way  of  episode,  as  explanatory  of 
the  reasons  why  the  treaty  of  St.  Ildefonso  was  kept  secret,  and  Spain 
left  in  possession  of  Louisiana  until  the  cession  to  the  United  States. 

By  that  singular  document,  France  engaged  to  ^^ procure"  for  his 
royal  highness  the  Duke  of  Parma  (who  had  married  a  Spanish 
princess)  as  much  territory  adjacent  to  that  which  he  then  held  as 
should  raise  the  number  of  his  subjects  to  a  million,  and  give  him 
right  to  the  title  of  king.  France  guarantied  the  assent  of  the  various 
powers  and  States  interested,  and  the  occupation  of  the  territory  con- 
templated by  the  Duke  of  Parma,  as  soon  as  peace  was  confirmed 
between  France  and  Austria. 

The  territory  designated  by  the  treaty  is  that  of  Tuscany,  in  case 
France  should  succeed  in  obtaining  it  from  Austria  under  pending 
negotiations,  or  the  three  Boman  Ecclesiastical  provinces,  or  any  other 
continental  provinces  of  Italy  that  would  '^form  a  rounded  estate." 

Spain  was  to  retrocede  Louisiana  six  months  after  the  full  execution 
of  these  stipulations  in  favor  of  the  Duke  of  Parma. 

Napoleon  complied  partially  with  his  engagements  in  establishing 
the  Duke  of  Parma  as  King  of  Etruria;  but  Spain  natually  enter- 
tained doubts  of  her  own  ability  or  that  of  the  King  to  maintain 
possession  of  the  conquered  territory  without  some  other  guarantee 
than  the  pleasure  of  the  conqueror ;  hence  her  tenacious  adherence  to 
her  possession  of  Louisiana  until  guarantees  of  the  permanence  of  the 
European  ecjuivalent  were  furnished;  hence  her  protest  against  the 
acquisition  of  Louisiana  by  the  United  States,  at  first  urgently  main- 
tained, but  soon  afterwards  withdrawn  under  the  influence  of  France. 

Her  distrust  was  not  unfounded.  Napoleon,  within  a  short  period^ 
withdrew  from  the  King  of  Etruria  both  his  title  and  his  possessions. 
The  States  of  Parma  and  Placentia  were  incorporated  as  the  28th  mili- 
tary department  of  France,  and  afterwards  conveyed  to  the  Empress 
Marie  Louise  and  the  prince,  her  son,  in  full  property.  Tuscany  was 
added  to  France  as  the  kingdom  of  Tare,  and  the  King  of  Etruria 
transferred  to  the  western  coast  of  Europe,  and  made  king  of  northern 
Lusitania.  Thus  Spain  had  been  deprived  of  the  equivalent  stipulated 
for  Louisiana,  and  Napoleon  had  sold  it  for  seventy-five  millions  of 
francs.     It  is  not  very  surprising  that  she  should  be  dissatisfied  with 
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the  arrangements  thus  made  by  the  despotic  chieftain  of  France,  nor 
that  she  repulsed,  with  unyielding  pertinacity,  the  American  claim  to 
extend  the  eastern  boundary  of  Louisiana. 

The  nature  of  the  treaty  of  St.  Ildefonso  was  such  as  to  make  it 
imperative  on  the  contracting  powers  to  leave  Spain  as  the  ostensible 
owner  of  Louisiana,  as  its  sovereign  de  facto,  and  as  such  to  leave  her 
with  power  to  make  valid  sales  of  land  in  the  territory  east  of  the 
Mississippi,  even  if  it  were  really  included  in  the  cession  of  Louisiana. 

How  could  such  a  treaty  be  revealed  without  defeating  its  own 
objects?  France  was  parcelling  out  provinces  held  by  other  powers. 
It  was  promising  that  kings  and  emperors  should  do  its  biddings.  It 
was  covenanting  to  make  and  unmake  monarchs,  and  a  bare  suspicion 
of  the  terms  of  the  compact  would  have  united  the  wliole  continent  in 
opposition  to  its  execution. 

At  the  same  time  it  is  to  be  observed  that  the  treaty  does  not  cede 
Louisiana  to  France  in  presenii.  It  promises  a  retrocession  in  futuro, 
''six  months  after  the  full  compliance  with  the  stipulations  in  favor  of 
the  Duke  of  Parma."  Spain  does  not,  by  its  terms,  strip  herself  of  one 
attribute  of  her  sovereignty ;  no  limitation  is  imposed  on  her  power  to 
sell  and  grant  lands  in  the  ceded  territory,  any  more  than  on  her  power 
to  administer  justice  or  exercise  any  other  right  of  eminent  domain. 
She  remains  sovereign  de  jure  as  well  as  de  facto  until  six  months 
shall  have  elapsed  aiter  the  compliance  with  the  stipulations  in  favor 
of  the  Duke  of  Parma;  after  the  lapse  of  those  six  months  she  will 
no  longer  be  sovereign  de  jure,  but  she  will  remain  so  de  facto  till  the 
delivery  of  possession,  or,  at  all  events,  till  notice  shall  be  given  of  the 
existence  of  the  treaty. 

Hence  it  may  readily  be  perceived  why  Mr.  Marbois  professed  igno- 
rance of  the  extent  of  the  cession ;  why  Talleyrand  said  that  nothing 
had  been  positively  done  in  regard  to  boundary ;  why  Xapoleon  said 
that  if  obscurity  did  not  already  exist  in  the  treaty  with  us,  it  would, 
perhaps,  be  good  policy  to  create  it. 

Spain  was  thus  left  designedly  in  possession  of  Louisiana  as  sovereign 
de  facto,  until  its  cession  to  the  United  States.  Salcedo  arrived  in  New 
Orleans  in  June,  1801,  with  a  commission  from  the  King  of  Spain,  as 
governor  of  the  provinces  of  Louisiana  and  West  Florida,  and  his 
predecessor,  the  Marquis  of  Casa-Calvo,  sailed  for  Havana.  It  was 
not  till  the  end  of  March,  1803,  that  Laussat  arrived,  as  colonial  pre- 
lect, appointed  by  France,  and  announced  by  proclamation  that  General 
Victor,  who  had  been  appointed  captain  general  of  the  colony,  would 
arrive  towards  the  middle  of  April.  On  the  18th  May,  Salcedo  and 
Casa-Calvo,  (the  latter  having  returned  from  Havana  for  the  purpose,) 
issued  their  proclamations  as  commissioners  appointed  to  deliver  Louis- 
iana to  France.  In  this  proclamation  it  was  stated  '*  that  the  limits  an 
both  sides  of  the  river  Mississippi  slundd  continue  as  they  remained  by 
the  fifth  article  of  the  definitive  treaty  of  peace,  co7icluded  at  Paris  on  the 
lOth  December,  1*763 ;  and  accordingly  the  settlements  from  the  bayou 
Manchac,  as  far  as  the  line  which  separated  the  dominions  of  Spain 
and  those  of  the  United  States,  should  remain  a  part  of  the  monarchy 
of  Spain,  and  be  annexed  to  the  province  of  West  Florida,"     No  objec- 
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tion  was  made  by  the  French  prefect,  and  the  historian,  Judge  Martin, 
continues: 

*' Everything  seemed  now  ready,  and  the  arrival  of  Victor,  the 
commissioner  of  France  for  receiving  possession  was  hourly  expected ; 
every  one  had  his  tri-colored  cockade  ready  to  be  stuck  on  his  hat  as 
soon  as  the  Spanish  flag  was  lowered  and  the  French  hoisted,  when  a 
vessel  from  Bordeaux  brought  accounts  of  the  sale  of  the  province  by 
Bonaparte  to  the  United  States."— (2  Martin's  His.  La.,  189,  190.) 

On  the  31st  October,  1803,  Congress  authorized  the  President  to 
take  possession  of  the  territory.  The  President  appointed  Governor 
Claiborne  and  General  Wilkinson.  Napoleon  appointed  Laussat 
commissioner,  in  lieu  of  Victor,  to  receive  possession  from  Spain  and 
deliver  it  to  the  United  States ;  and  on  Wednesday,  the  30th  Novem- 
ber, 1803,  Laussat  having  exhibited  to  Salcedo  an  order  from  the 
King  of  Spain  for  the  delivery  of  the  province,  the  keys  of  New  Or- 
leans were  delivered  to  Laussat,  the  Spanish  colors  hauled  down,  and 
those  of  France  displayed  in  their  place.  On  Monday  the  20th  De- 
cember, 1803,  possession  was  in  like  manner  delivered  by  Laussat  to 
the  American  ministers,  who  had  arrived  a  few  days  before. 

The  delivery  of  possession  being  thus  confined  to  the  Iberville  on 
the  east,  both  by  Spain  to  France  and  by  the  latter  to  the  United 
States,  Spain  remained  in  possession  of  the  country  between  the  Iber- 
ville and  rerdido  as  its  sovereign  cfc/ocfo,  and  with  claim  of  sovereignty 
de  jure,  until  long  after  the  sales  and  grants  of  the  lands  now  claimed 
by  the  memorialists. 

The  memorialists  state  that  the  United  States  acknowledged  this 
actual  possession  and  occupancy  of  West  Florida  by  Spain  in  every 
manner  in  which  such  an  acknowledgment  could  be  made;  ^^that 
they  paid  duties  at  Mobile  and  Pensacola  in  the  Spanish  custom- 
bouses  for  their  own  goods  sent  by  government  itself  to  their  troops 
in  Alabama  and  Georgia,  and  that  m  the  year  1812,  even  after  Con- 
gress had  annexed  West  Florida  to  the  contiguous  territory,  a  vessel 
was  libelled  in  the  United  States  court,  in  Alabama,  because  she  came 
from  Mobile,  then  in  possession  of  Spain,  to  Fort  Stoddard,  contrary 
to  the  provision  of  the  embargo  laws.  She  was  acquitted,  and  the 
Secretary  of  the  Treasury  ordered  an  appeal,  because  Mobile  was  in 
possession  of  Spain,  and  a  foreign  port." 

If,  however,  any  further  evidence  were  required  to  prove  the  con- 
tinued occupation  of  West  Florida  by  Spain  as  sovereign  de  fdctOy 
with  the  acquiescence  of  the  United  States,  the  history  of  the  year 
1810  puts  the  fact  beyond  controversy. 

In  the  summer  of  that  year,  a  number  of  the  inhabitants  of  West 
Florida  marched,  of  their  own  authority,  on  Baton  Rouge;  captured 
the  fort,  then  in  possession  of  Spain ;  declared  their  independence; 
framed  a  constitution,  and  elected  Fulivar  Skipwith  governor. 

In  their  declaration  of  independence  they  attest  the  loyalty  with 
which  they  have  served  their  king  and  preserved  his  territory  for 
him,  and  give  their  reasons  for  declaring  their  independence.  They 
then  sent  a  communication  to  the  President,  asking  to  be  annexed  to 
the  Union.  On  the  receipt  of  this  communication,  the  President  issued 
a  proclamation,  in  which  he  declared  that  the  United  States  had 
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always  considered  the  territory  in  question  as  belonging  to  them ; 
^Hhat  the  acquiescence  of  the  United  States  in  the  temporary  continu- 
ance of  said  territory  under  the  authority  of  Spain  was  not  the  result 
of  any  distrust  of  their  title/'  but  was  occasioned  by  conciliatory 
views;  that  ^^a^ts  of  Congress,  though  contemplating  a  present  posses- 
sion by  a  foreign  authority,  have  contemplated  also  an  eventual  posses- 
sion by  the  United  States,"  and  he,  therefore,  authorized  Governor 
Claiborne  to  take  possession  of  the  territory.  The  proclamation  added, 
that  the  territory  "in  the  hands  of  the  United  States  will  not  cease  to 
be  the  subject  of  a  fair  and  friendly  negotiation  and  adjustment/* — (3 
Foreign  Relations,  39T.) 

Under  this  state  of  facts,  your  committee  think  it  would  be  a  viola- 
tion of  every  principle  of  justice  and  national  law  to  confiscate  titles 
acquired  from  Spain  by  her  own  subjects,  in  territory  possessed  by  her 
de  facto,  with  the  acquiescence  of  the  United  States,  and  claimed  by 
her  as  being  hers  de  jure.  How  could  it  be  expected  that  her  own 
subjects  should  doubt  or  question  her  right  to  convey  the  soil  under 
circumstances  like  those  just  narrated?  No  case  has  ever  come  before 
the  notice  of  the  committee  which  more  imperatively  demands  the 
application  of  the  principle  sanctioned  by  the  law  of  nations,  that 
private  individuals  may  safely  deal  with  the  sovereign  de  facto,  and 
that  their  rights  are  not  affected  by  any  subsequent  determination 
that  the  sovereignty  dejure  is  in  another  power. 

Chancellor  Kent  says:  "The  national  character  of  the  place  agreed 
to  be  surrendered  by  treaty  continues,  as  it  was,  under  the  character 
of  the  ceding  country,  until  it  be  actually  transferred.  Full  sover- 
eignty cannot  be  held  to  have  passed  by  the  mere  words  of  the  treaty, 
without  actual  delivery.  To  complete  the  right  of  property,  the  right 
to  the  thing  and  the  possession  of  the  thing  must  be  united.  This  is 
a  necessary  principle  in  the  law  of  property  in  all  systems  of  jurispru- 
dence."—(1  Kent,  177.) 

In  treating  of  this  very  disputed  territory,  the  Supreme  Court  of 
the  United  States  said,  in  De  la  Croix  vs.  Chamberlain,  12  Wheaton, 
600:  "  The  United  States  have  never,  as  far  as  we  can  discover,  dis- 
tinguished between  the  concessions  of  land  made  by  the  Spanish  authori- 
ties tvhilst  Spain  was  in  the  actual  possession  of  it,  from  concessions  of 
a  similar  character  made  by  Spain  within  the  acknowledged  limits.'* 

In  Rhode  Island  vs,  Massachusetts,  12  Peters,  749,  the  same  court 
says :  ^'  Grants  by  a  government  de  facto  of  parts  of  a  disputed  terri- 
tory in  its  possession  are  valid  against  the  State  whicJi  had  the  rigid, '* 

The  committee,  therefore,  conclude  that  even  if  the  United  States 
had  the  right  to  the  disputed  territory,  the  grants  in  question  made 
by  the  sovereign  in  possession  were  valid,  and  conveyed  a  perfect  title 
to  the  grantees. 

Whatever  may  be  thought,  however,  of  the  positions  heretofore 
assumed  by  the  committee,  there  remains  a  third  ground  in  which 
the  memorialists  assuredly  may  rest  their  claims  with  entire  security. 

They  are  protected  by  the  faith  of  treaties. 

On  the  22d  February,  1819,  the  long-pending  controversy  was 
closed.  In  the  second  article  of  the  treaty  made  on  that  day  "his 
Catholic  Majesty  cedes  to  the  United   StaVes,  in  full   property  and 
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sovereignty,  all  the  territories  which  belong  to  him,  situated  to  the 
eastward  of  the  Mississippi,  knmvn  by  the  name  of  East  and  West 
I'^lorida/* 

Article  8.  **  All  the  grants  of  land  made  before  the  24th  January, 
1818,  by  his  Catholic  Majesty,  or  by  his  lawful  authorities  in  the 
said  territories,  ceded  by  his  Majesty  to  the  United  States,  shall  be 
ratified  and  confirmed  to  the  persons  in  possession  of  the  lands  to  the 
same  extent  that  the  same  grants  would  be  valid  if  the  territories  had 
REMAINED  undcT  the  DOMINION  of  his  Catholic  Majesty.  *  *  *  AH 
grants  made  since  the  said  24th  January^  1818,  when  the  first  pro* 
poRal  on  the  part  of  his  Catholic  Majesty  for  the  cession  of  the  Floridas 
was  made,  are  hereby  declared  and  agreed  to  be  null  and  void." 

It  will  naturally  excite  surprise  that,  in  the  face  of  such  treaty  stipu- 
lations, the  rights  of  the  memorialists  should  require  any  action  on  the 
part  of  the  government.  What  higher  title,  it  may  be  asked,  can  the 
memorialists  desire  than  a  treaty  title,  one  which  the  Constitution  of 
the  United  States  declares  to  be  equal  in  dignity  to  the  supreme  law  of 
the  land?  The  answer  to  so  natural  an  inquiry  will  soon  present 
itself  in  the  progress  of  this  report;  but,  in  the  meantime,  the  cx)m- 
mittee  deems  it  proper  to  present  some  extracts  from  the  negotiations 
in  relation  to  this  clause,  which  will  render  palpable  its  true  intent. 

From  the  period  when  our  government  first  put  forward  its  preten- 
sions over  the  disputed  territory,  it  has  been  solicitous  to  prevent  the 
value  of  its  alleged  acquisition  to  be  impaired  by  any  grant  of  the 
soil ;  and  this  policy  found  expression  in  the  14th  section  of  the  act 
of  26th  March,  1804,  declaring  ^'all  grants  for  lands  within  the 
territories  ceded  by  the  French  republic  to  the  United  States  by  the 
treaty  of  30th  April,  1803,  the  title  whereof  was,  at  the  date  of  the 
treaty  of  St.  IldefonsOy  in  the  crown,  government,  or  nation  of  Spain, 
and  every  act  and  proceeding  subsequent  thereto,  of  whatsoever  nature, 
towards  the  obtaining  any  grant,  title,  or  claim  to  such  lands,  and 
under  whatsoever  authority  transacted  or  pretended,  be,  and  the  same 
are  hereby,  declared  to  be,  and  to  have  been  from  the  beginning,  nuU 
voidy  and  of  no  effect  in  lata  or  equity." 

The  committee  cannot  refrain  from  interrupting,  for  a  moment,  the 
thread  of  their  argument,  for  the  purpose  of  a  passing  comment  on  the 
monstrous  injustice  to  private  rights,  apparent  on  the  very  face  of 
this  law  which  confiscated,  or  attempted  to  confiscate,  titles  acquired 
in  good  faith,  at  any  date  after  the  Slst  October,  1800,  regardless  of 
the  fact  that,  by  the  very  terms  of  the  treaty  of  St.  lldefonso,  made  on 
that  day,  Spain  did  not  cede  her  rights  over  Louisiana,  but  only 
promised  to  cede  them  at  a  future  date,  viz:  six  months  after  certain 
conditions  should  be  accomplished,  and  regardless  of  the  further  fact 
that  even  this  promise  of  cession  was  carefully  kept  secret  from  the 
whole  world,  so  as  to  render  it  impossible  for  the  grantee  even  to  sus- 
pect that  the  power  in  possession  of  the  territory  de  faxio  had  jparted, 
or  promised  to  part,  with  any  of  its  rights  of  eminent  domam ;  but 
the  committee  forbear  to  enlarge  on  the  subject,  because  it  does  not 
bear  on  the  precise  point  now  under  consideration. 

When  negotiations,  long  interrupted,  were  renewed  in  1818  be- 
tween John  Quincy  Adams  and  the  Chevalier  de  Onis,  a  proposition  was 
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made  by  the  former  for  a  settlement  of  all  outstanding  difficulties 
with  Spain,  including  not  only  the  eastern  boundary,  but  the  western 
boundary  of  Louisiana,  and  the  claims  of  our  citizens  to  indemnity 
for  spoliations. 

On  the  16th  January,  1818,  his  propositions  were  in  these  words: 

'^1.  Spain  to  cede  all  her  claims  to  territory  eastward  of  the  Mis- 
sissippi. 

^^2  and  3.  *        *        *        * 

^'  4.  *  *  *  *  *  No  ffrants  of  land  subaequeni  to  the 
llth  August,  1802,  to  be  valid:'— {Z  Am.  State  Papers,  For.  Rel.,  464.) 

On  the  24th  January,  1818,  the  Spanish  minister  answered  :  '^Nor 
can  I  omit  to  declare  to  you,  sir,  that  the  pretension  of  annulling  the 
grants  of  lands  in  Florida  since  August,  1802,  would  be  in  opposition 
to  all  the  principles  of  jvMice.  These  grants  are  made  in  a  lawful 
manner,"  &c. 

Mr.  Adams  was  put  on  his  guard  by  a  letter  from  Mr.  Ewing,  our 
minister,  dated  at  Madrid  on  the  10th  February,  1818:  "The  king 
has  lately  made  large  grants  of  land  in  East  Florida  to  several  of  his 
favorites,  and  I  am  credibly  informed  that,  within  these  few  days,  he 
has,  by  a  sweeping  grant,  given  all  the  remainder  to  the  Duke  of 
Alagon,  captain  of  his  guards,  and  the  Count  of  Punon  Rostro,  one 
of  his  chamberlains.  This  is,  perhaps^  his  mode  of  preparing  for  a 
cheap  cession  of  the  territory  to  the  United  States. ' ' — (3  For.  Rel. ,  509.) 

On  the  26th  April,  1818,  he  again  writes,  that  in  reference  to  a 
cession  of  Florida,  in  compensation  of  American  claims,  he  had  told 
the  Spanish  minister  that  these  claims  would  have  to  be  paid  out  of 
the  sale  of  the  lands.  "Now  the  king  had  lately  given  all  those 
lands  away,  (as  I  had  duly  informed  my  government,)  to  complete 
the  transaction  it  would,  therefore,  be  absolutely  necessary  that  the 
whole  of  those  grants  should  be  cancelled."  And  on  14th  May,  1818, 
he  announces,  "the  council  sent  orders  to  the  Duke  of  Alagon  and  the 
Count  of  Punon  Rostro,  directing  them  not  to  make  sales  of  the  lands 
granted  to  them."— (3  For.  Rel.,  pp.  511-12.) 

On  the  18th  July,  1818,  Mr.  Ewing  says  to  Mr.  Pizzarro,  the  Span- 
ish secretary  of  state,  "that  it  is  q^uite  certain  that  the  United  States 
cannot  receive  Florida  as  indemnity  for  its  reclamations,  if  aU  the 
cessions  to  individuals  since  the  date  of  the  convention  (1802)  are  not 
annulled/'— {3  For.  Rel.,  516.) 

Finally,  the  following  were  the  propositions  of  the  negotiators  who 
concluded  the  treaty  in  Washington.  The  Chevalier  Onis  proposed, 
on  24th  October,  1818,  this  clause: 

"  His  Catholic  Majesty  ♦  *  *  *  to  put  an  end  to  the  differences 
which  now  exist  between  the  two  governments,  cedes  to  them,  (the 
United  States,)  in  full  property  and  sovereignty,  the  provinces  of  East 
and  West  Florida,  with  all  their  towns  and  forts.  *  *  *  The 
donations  or  sales  of  lands,  made  by  tJie  government  of  his  Majesty,  or 
by  legal  authorities,  until  this  time,  are  nevertheless  to  be  recognized  as 
valid/'— (3  For.  Rel.,  530.) 

Mr.  Adams  answers,  3l8t  October,  1818:  "Neither  can  the  United 
States  recognize  as  valid  all  the  grants  of  land  until  this  time.  *  * 
It  is  well  known  to  you,  sir,  that  notice  has  been  given  by  the  inin- 
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ister  of  the  United  States  in  Spain  to  your  government  that  aU  the 
grants  of  land  latdy  alleged  to  have  been  made  by  your  government  wWir 
in  those  territories  must  be  cancelled^  unless  your  government  should 
provide  some  other  adequate  fund,  from  which  the  claims  above  referred 
to  of  the  United  States  and  their  citizens  may  he  satisfied." 

Mr.  Adams  then  proposes,  ''  that  all  grants  of  land  in  any  part  of 
the  territories  to  be  ceded  by  Spain  to  the  United  States  subsequent 
to  the  year  1802  are  to  be  held  null  and  void."— (Page  531.) 

Don  Onis  replies,  16th  November,  1818:  ''To  this  modification,  in 
its  absolute  sense,  I  cannot  assent,  inasmuch  as  it  is  offensive  to  the 
dignity  and  imprescriptible  rights  of  the  crown  of  Spain,  which,  as 
the  legitimate  owner  of  both  the  FloridaSy  had  a  rignt  to  dispose  of 
those  lands  as  it  pleased  ;  and  further,  as  the  said  modification  would 
be  productive  of  incalculable  injury  to  the  bona  fide  possessors  who 
have  acquired,  settled,  and  improved  those  tracts  of  land. 

^^The  extent  of  what  lean  agree  to  isy  that  the  late  grants  made  by 
his  Majesty  in  the  Floridas,  since  the  24th  January  tasty  the  date  of 
my  first  note  announcing  his  Majesty's  willingness  to  cede  them  to  the 
United  States,  shall  be  declared  null  and  void. "    *    *    *— (Page  532.) 

Mr.  Onis  then  submitted  a  draft  of  an  article,  and  Mr.  Adams  a 
counter-draft,  the  article  being  No.  9  in  the  projet  of  a  treaty  by 
Mr.  Onis,  and  No.  8  in  the  counter  projSt  of  Mr.  Adams. 

Mr.  Onis — Article  9.  Mr.  Adams — Article  8. 

All  the  grants  of  lands  made  by        All  grants  of  land  made  by  or 

his  Catholic  Majesty,  or  by  his  le-  in  the  name  of  his  Catholic  Ma- 

gitimate  authority,  in  the  afore-  jesty  in  the  aforesaid  Territories, 

said  two  Territories  of  Florida,  after  the  24th  January,  1818,  shall 

and    others   which    his    Majesty  be  null,  the  conditions  of  the  said 

cedes  to  the  United  States,  shall  grants  not  having  been  performed 

be  confirmed  and  acknowledged  by  the  grantees.     All  grants  made 

as  valid,  excepting  those  grants  before  thai  date  by  his  Catholic 

which  may  have  been  made  after  Majesty,  or  by  his  legitimate  au- 

the  24th  January  of  last  year,  the  thorities  in  the  said   territories, 

date  that  the  first  proposals  were  the  conditions  of  which  shall  have 

made  for  the  cession  of  these  prov-  been  performed  by  the  grantees,  cu>- 

inces,  which  shall  be  held  null,  cording  to  the  tenor  of  the  re^^ect- 

in  consideration  of  the  grantees  ive  grants^  and  none  other j  shall 

not  having  complied  with  the  con-  be  confirmed  and  acknowledged 

ditions  of  the  cession.  as  valid. 

When  Mr.  Adams's  counter-projfet  appeared,  the  Chevalier  Onis 
said,  on  this  article,  that  it  could  not  be  varied  from  what  was  con- 
tained in  his  projfit,  as  the  object  of  the  last  clause  therein  is  merely 
to  save  the  honor  and  dignity  of  the  sovereignty  of  his  Catholic  Ma- 
jesty; and  on  this  objection,  Mr.  Adams  agreed  to  the  Chevalier's 
proposal,  with  the  following  explanation:  '^That  all  grants  of  land 
which  shall  not  be  annulled  by  this  convention,  are  valid  to  the  same 
extent  as  they  are  binding  on  his  Catholic  Majesty.'' — (3  For.  Bel., 
619-20-21.) 
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By  comparing  these  different  proidts,  the  words  in  italics  in  the 
counter-proj£t  of  Mr.  Adams,  and  nnally  the  words  just  quoted,  the 
whole  purpose  of  the  clause  is  apparent.  The  United  States  were 
guarding  themselves  from  any  admission  of  the  validity  of  such  enor- 
mous colonization  grants  as  were  usually  made  by  Spain,  on  condition 
of  settlement  and  cultivation,  of  which  they  had  recently  been  warned 
in  the  examples  of  the  grants  to  the  Duke  of  Alagon  and  Count  of 
Punon  Rostro.  There  was  no  danger  as  regarded  bona  fide  sales  or 
grants  to  settlers.  Hence  the  requirement  of  Mr.  Adams  to  insert 
words  authorizing  the  United  States  to  avail  themselves  of  a  non-com- 
pliance with  conditions  by  grantees ;  hence  his  insertion  of  the  provis- 
ion that  the  titles  should  have  the  same  validity  against  the  United 
States  as  against  Spain. 

Before  the  ratification  of  the  treaty,  the  United  States,  however, 
required  of  Spain  a  special  acknowledgment  of  the  nullity  of  the  three 
principal  grants  made  subsequent  to  the  date  indicated  in  the  treaty, 
and  it  was  accordingly  ratified  on  the  24th  of  October,  1820,  with  a 
special  declaration  that  the  three  grants  made  in  favor  of  Alagon, 
Punon  Rostro,  and  Vargas,  were  not  ratified  by  the  treaty.  Now,  the 
grant  to  Vargas  was  of  land  west  of  the  Perdido  river  ^  in  tJie  disputed 
territory,  and  the  inference  is  irresistible  that,  in  the  opinion  of  the 
government,  the  title  of  Vargas  would  have  been  ratified  by  the  treaty, 
unless  excepted  by  special  provision. 

The  question  again  recurs,  how  happens  it  that  the  memorialists 
require  any  action  on  the  part  of  Congress  to  impart  validity  to  grants 
thus  recognized  as  perfect  by  the  most  solemn  of  all  the  public  acts  of 
a  nation — a  treaty  duly  ratified?  The  answer  is  to  be  found  in  the 
adjudications  of  the  Supreme  Court  of  the  United  States. 

In  the  case  of  Foster  and  £lam  vs,  Neilson,  2  Peters,  396,  which 
involved  the  title  to  a  tract  of  land  within  this  disputed  territory,  the 
Supreme  Court  held  the  following  propositions  to  be  sound  in  law,  viz: 

1st.  That  Congress  having,  by  the  act  of  1804  and  other  acts,  as- 
serted title  to  this  disputed  territory  under  the  treaty  of  cession  of 
Louisiana,  ''it  is  the  province  of  the  court  to  conform  its  decisions  to 
the  will  of  the  legislature;"  the  question  being  one  of  disputed  bound- 
ary between  nations,  in  which  ^'it  is  scarcely  possible  that  the  court 
of  either  country  should  refuse  to  abide  by  the  measures  adopted  by 
its  own  government." 

2d.  That  as,  by  the  treaty  of  1819,  the  King  of  Spain  had  ceded  to 
the  United  States  *'all  the  territories  which  bdong  to  him  to  the  east- 
ward of  the  Mississippi,  known  by  the  name  of  East  and  West  Flor- 
ida," the  court  was  without  power  to  consider  the  disputed  territory  as 
included  in  this  cession,  because  the  United  States  had  always  claimed 
that  this  disputed  territory  did  not  '^belong  to  himy"  and  that  the  court 
was  not  authorized  to  question  this  claim,  which  was  a  political  one, 
and  did  not  present  a  judicial  question. 

3d.  That  the  eighth  article  of  the  treaty  did  not  propria  vigore  con- 
firm the  titles  embraced  within  its  terms,  but  merely  pledged  the  faith 
of  the  nation  that  Congress  would  confirm  them. 

In  the  case  of  the  Unite<l  States  vs.  Arredondo,  6  Peters,  691 ,  the 
second  of  the  above  propositions  was  again  affirmed,  the  court  stating 
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^^  that  the  settlement  of  boundaries  was  not  a  judicial  but  a  politiccJ 
question ;  that  it  was  not  its  duty  to  lead  but  to  foUow  the  action  of 
the  other  departments  of  the  government;"  ^Hhuty  however  individual 
judges  might  construe  the  treaty  of  St.  Ilde/onso,  it  is  the  province  of 
the  court  to  conform  its  decisions  to  the  will  of  the  legislature." 

But,  in  the  same  case,  the  court  also  held  that,  under  the  treaty  of 
1819,  the  cession  to  the  United  States  was  only  of  land  not  previously 
granted  by  the  crown,  (page  738^)  and  that  private  titles  were  con- 
firmed by  the  words ^  the  treaty  itself,  which  excepted  them  from  the 
general  grant  to  the  united  States,  in  all  other  parts  of  Florida. 

The  third  proposition  of  the  court,  in  Foster  and  Elam  V8,  Neilson, 
was  (after  being  shaken  in  Arredondo's  case)  deliberately  overruled 
in  Percheman's  case,  7  Peters,  58.  Finally,  in  the  year  1850,  an 
attempt  was  again  made,  in  the  case  of  the  United  States  vs,  Keynes, 
9  Howard,  12*7,  to  induce  the  Supreme  Court  to  take  judicial  cogni- 
zance of  the  titles  of  the  unfortunate  proprietors  who  had,  half  a 
century  before,  bought  and  paid  for  their  lands  within  this  disputed 
country,  from  the  sovereign  who  held  it  and  claimed  it  as  owner,  and 
in  whose  possession  the  United  States  had  avowedly  acquiesced^  for 
•political  reasons.  The  court  again  said:  "Whether,  by  the  treaties 
of  St.  Ildefonso  and  of  Paris,  the  territory  south  of  the  31st  degree 
of  north  latitude  was  ceded  to  the  United  States,  is  a  question  into 
which  this  court  loill  not  now  inquire.  The  legislative  and  executive 
departments  of  the  government  have  determined  that  the  entire  terri- 
tory was  so  ceded.  This  court  have  solemnly  and  repeatedly  de- 
clared that  this  was  a  matter  peculiarly  belonging  to  the  cognizance 
of  those  departments,  and  that  the  propriety  of  their  determination 
it  was  not  within  the  province  of  the  judiciary  to  contravene  or  ques- 
Hon." 

It  thus  appears  that  the  memorialists,  by  the  action  of  the  govern- 
ment, are  left  without  even  a  chance  of  trying  their  tide.  Congress 
passes  acts  referring  them  to  the  judiciary.  The  judiciary  decides 
that  it  cannot  examine  the  merits  of  their  claim,  because  those  merits 
depend  on  a  political  not  a  judicial  question.  Bandied  backwards 
and  forwards  from  one  department  of  the  government  to  the  other, 
their  rights  have  actually  been  sported  with  for  fifty  years.  The 
violated  faith  of  treaties  calls  aloud  for  redress.     It  is  a  scandal  upon 

«)ublic  justice  that  this  state  of  things  should  endure  a  day  longer. 
The  whole  case  may  be  stated  in  a  word.  The  United  States,  after 
years  of  dispute  about  a  boundary  with  Spain,  make  a  treaty  by  which 
Spain  cedes  her  rights  on  the  express  condition  that  her  grants  shall 
be  respected.  And  because  she  says  she  cedes  the  territory  which 
l>dong8  to  her,  the  court  holds  that  it  is  not  at  liberty  to  carry  out  the 
treaty  until  Congress  will  be  pleased  to  say  that  the  disputed  territory 
did  belong  to  her. 

It  is  plain,  from  the  language  of  the  court  in  the  cases  cited,  that 
the  judges  really  thought  Spain  was  right  in  the  controversy.  If  they 
had  thought  our  government  right,  it  was  very  simple  and  easy  to  say 
HO.  The  very  excuse  given  for  not  deciding  the  merits  shows  whence 
ttie  embarrassment  of  the  court  arose. 

The  committee  will  not  assume  to  say  that  the  court  was  wi;ong  in 
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declining  to  decide  the  cases  submitted  to  it,  according  to  the  very 
plain  meaning  of  the  treaty,  as  expressed  on  its  face  and  in  the  cor- 
respondence of  the  diplomatists  who  negotiated  it ;  but  they  feel  bound 
to  say  that  there  is  no  possible  excuse  for  any  further  refusal  by 
Congress  to  redeem  the  plighted  faith  of  the  nation. 

The  objects  and  purposes  contemplated  by  the  eminent  statesmen 
who  conducted  our  negotiations  with  France  and  Spain  have  long 
since  been  accomplished.  The  acquisitions  which  their  sagacious 
foresight  deemed  so  indispensable  to  the  safety,  progress,  and  pros- 
perity of  our  country,  have  long  since  been  secured.  It  is  not  for  us 
to  question  the  policy  which  urged  so  vigorously  pretensions  that,  to 
say  the  least,  were  exceedingly  doubtful. 

If  these  great  national  purposes  were  still  in  jeopardy,  if  all  their 
momentous  consequences  were  still  at  hazard,  a  stern  political  neces- 
sity might  excuse,  if  it  could  not  justify,  a  pitiless  sacrifice  of  individual 
rights.  But  that  day  has  happily  passed.  Neither  France  nor  Spain 
now  hold  a  foot  of  soil  on  the  North  American  continent.  The  battle 
has  been  fought  and  won,  and  not  even  political  expediency  can  now 
be  pleaded  in  excuse  for  the  confiscation  of  private  rights. 

Your  committee  report  a  bill  for  the  relief  of  the  memorialists,  and 
include  in  it  certain  other  claims  referred  to  them  which  rest  on  the 
same  principles  as  those  involved  in  the  claim  of  the  memorialists. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  5,  1860. — Ordered  to  be  printed. 


Mr.  Ten  Eyck  submitted  the  following 

REPORT. 

The  Committtee  on  lievdutionary  Claims^  to  tvhmn  teas  re/erred  the 
petition  of  Barnet  W,  Dole,  heir-at'law  of  Eunice  Dole,  the  widow 
of  Enoch  Dole,  who  was  a  surgeon's  mate  and  a  surgex)n  in  the  service 
of  the  United  States,  in  the  revdutionary  war,  make  the  following 
report: 

The  memorial  sets  forth,  in  substance,  that  Enoch  Dole  entered  the 
service  of  the  United  States  about  the  27th  of  April,  1775,  and  con- 
tinued therein,  as  a  surgeon's  mate  and  surgeon,  until  March  9, 1776, 
when,  while  with  the  American  army  on  the  heights  of  Dorchester,  he 
was  killed.  That  he  left  a  widow,  the  said  Eunice  Dole,  and  the 
petitioner,  his  only  child,  him  surviving;  that  his  widow  died  on  the 
23d  of  September,  1822;  and  the  petitioner  prays  that  he,  being  the 
heir-at-law  of  the  said  Eunice  Dole,  widow  as  aforesaid,  Congress  will 
pass  a  law  ap])ropriating  to  his  benefit  the  sum  of  $3,360,  which,  he 
alleges,  is  the  amount  of  seven  years*  half-pay  of  the  said  Enoch  Dole, 
to  which  his  widow  was  entitled  in  her  life  time,  (but  never  received,) 
under  a  joint  resolution  of  the  Continental  Congress  passed  on  the  24th 
of  August,  1780,  which  extended  to  the  widows  of  those  officers  who 
had  then,  or  should  thereafter,  die  in  the  service;  the  provisions  of 
the  joint  resoluticm  of  May  15th,  1778,  which  declared  that  all  military 
officers  commissioned  by  Congress  who  should  continue  in  the  service 
during  tlie  war,  after  the  conclusion  of  the  war,  should  be  entitled  to 
receive  annually,  for  the  term  of  seven  years,  one  lialf  of  the  then  pay 
of  such  officers. 

The  committee  are  of  opinion,  that  if  all  the  allegations  contained 
in  the  petition  were  fully  sustained  by  proof,  (which  in  their  judgment 
is  not  the  ease,)  still  that  the  petitioner  is  not  entitled  to  the  relief 
prayed  for. 

The  resolution  of  August  24,  1780,  extendetl  the  provisions  of  the 
resolution  of  May  15,  1778,  to  the  widows  of  the  officers  designated 
in  the  resolution  of  1778. 

The  officers  designated  in  the  resolution  of  May  15,  1778,  were  all 
military  officers  who  then  were,  or  thereafter  might  he,  in  the  service 
of  the  Unite<l  Stiites,  and  should  continue  therein  during  the  war,  &c.> 
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The  application  of  this  last  resolution  was  extended  to  such  officers  as 
were  then  in,  or  who  might  thereafter  6e,  in  the  service  of  the  United 
States,  but  it  did  not  extend  to  such  officers  as  prior  to  the  date  of  that 
resolution  had  been,  but  were  not  at  that  time,  in  the  service. 

Dr.  Enoch  Dole  was  killed  on  the  9th  of  March^  17*76,  nearly  two 
years  prior  to  the  passage  of  the  resolution  of  May  15,  1778,  and  this 
case  does  not  come  within  its  provisions. 

The  committee,  therefore,  report  adversely  to  the  prayer  of  the 
petitioner. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 


March  6,  I860.— Ordered  to  be  printed. 

Mr.  Griues  made  the  following 

REPORT. 

[To  accompany  Bill  S.  247.] 

The  Cofntnittee  ofi  Pensions,  having  had  under  consideration  the  memo- 
rial of  Mary  Elizabeth  Castor  praying  for  a  pension,  beg  leave  to 
report: 

That  it  appears  that  petitioner  was  married,  in  1839,  to  Samuel 
Whitehorn,  who  was  then  a  first  lieutenant  in  the  United  States  in- 
fantry; that,  in  the  year  1840,  he  was  ordered  to  Fort  Winnebago, 
Wisconsin,  where  he  died,  on  the  2d  November  following,  of  a  fever 
caused  by  the  malaria,  to  the  influence  of  which  he  was  subjected 
while  at  Fort  Howard,  leaving  her  with  an  infant  son,  a  few  weeks 
old,  in  ereat  destitution ;  that  more  than  ten  years  after  her  said  hus- 
band's death  she  married  Thomas  F.  Castor,  who  was  a  cadet,  in  1841 ; 
brevet  second  lieutenant  dragoons,  July  1,  1846;  first  lieutenant, 
October,  1851,  and  died  at  Fort  Tejon,  California,  December  21, 1855; 
that  she  resided  with  her  husband  at  his  post  in  California ;  that  for 
some  years  prior  to  his  death  they  resided  under  a  tent,  where,  partly 
in  consequence  of  exposure,  she  believes  he  died  as  above  stated;  that 
her  husband,  at  his  death,  left  her  almost  entirely  unprovided  for ;  that 
gihe  returned  to  the  Atlantic  States,  and  has  since  remained  entirely 
dependent  upon  her  friends;  that  her  father  is  a  chaplain  in  the 
United  States  navy,  with  small  means  and  a  large  family,  and,  there- 
fore, unable  to  render  her  very  little  assistance ;  and  that  the  state  of 
her  health  is  such  as  to  prevent  her  from  earning  a  livelihood  for 
herself. 

The  records  of  the  surgeon  general's  office  show  that  the  first  husband 
of  petitioner  was,  on  the  24th  August,  1840,  attacked  with  a  fever  of 
an  "inflammatory  character,"  but  of  an  *  intermitted  type,"  and  that 
the  official  report  shows  that,  in  all  probability,  Lieutenant  White- 
horn's  system  was  predisposed  "to  an  attack  of  fever  by  the  influence 
of  malaria  while  at  Fort  Howard." 

The  records  also  show  that  her  late  husband,  First  Lieutenant 
Thomas  F.  Castor,  1st  regiment  United  States  dragoons,  died  at  Fort 
Tejon,  California,  of  '* phthisis  ptdmonalis,"  (consumption.) 

Hon.  Charles  Mason,  late  Commissioner  of  Patents,  says:  "I  have 
been  well  acquainted  with  her  (the  petitioner)  since  some  time  pre- 
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vious  to  her  first  marriage,  and  believe  the  statements  given  to  be 
substantially  correct;  many  of  the  facts  are  known  to  me  personally." 

Hon.  J.  W.  Grrimes,  United  States  Senate,  says:  "I  have  known 
Mrs.  Mary  E.  Castor  more  than  twenty  years,  and  know  the  facts  set 
forth  by  Judge  Mason  to  be  true.  I  also  know  that  the  sight  of  Mrs. 
Castor  is  so  far  impaired  that  she  is  entirely  disabled  from  sewing  or 
reading,  and  unable  to  do  anything  towards  her  own  support,  and  that 
this  injury  to  her  sight  is  permanent." 

Your  committee,  therefore,  report  a  bill  for  her  relief,  and  recom- 
mend its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  6,  I860.— Ordered  to  be  printed. 


Mr.  Sebastian  made  the  following 
REPORT. 

[To  accompany  Bill  S.  249.] 

The  Committee  on  Indian  Affairs^  to  whom  was  re/erred  the  memorial 
of  Samuel  J,  Hensleyy  having  had  the  same  under  consideration  j 
rqport : 

That  the  history  of  this  case  is  so  clearly  and  fully  stated  in  the 
opinion  of  the  Court  of  Claims,  which  subjected  it  to  a  thorough  scru- 
tiny of  the  facts,  as  to  render  it  unnecessary  to  do  more  than  to  adopt 
their  finding,  in  their  own  words,  and  the  conclusion  to  which  the 
committee  has  arrived  from  the  facts  thus  found.  The  court  say  as 
follows: 

This  is  one  of  a  class  of  cases  pending  before  this  court,  and  arising 
under  contracts  made  by  commissioners  and  Indian  agents  of  the 
United  States  in  the  State  of  California.  The  action  of  these  commis- 
sioners and  agents  in  making  the  contracts,  and  the  validity  of  the 
claims  found^  on  them,  have  been  in  the  argument  of  all  of  them, 
rested  in  sreat  measure  upon  the  condition  of  the  Indian  country  at 
the  time  the  contracts  were  made,  and  thus  that  local  history  is  a  part 
of  the  evidence  in  this  class  of  cases. 

By  act  of  Congress,  September  28, 1850,  (9  Stat,  at  Large,  519,)  the 
President  was  authorized  to  appoint  three  Indian  agents  for  California ; 
and  by  act  September  30,  1850,  (9  Stat,  at  Large,  558,)  an  appropria- 
tion of  $25,000  was  made,  "to  enable  the  President  to  hold  treaties 
with  the  various  Indian  tribes  in  the  State  of  California." 

Under  the  former  act,  Redich  McKee,  George  W.  Barbour,  and  0. 
M.  Wozencraft,  were  constituted  severally  Indian  agents  in  California, 
on  October  10,  1850,  (S.  Doc.  4,  p.  7,)  but  on  the  15th  of  the  same 
month  their  functions  as  Indian  agents  were  suspended,  and  they  were 
appointed  "commissioners  to  hold  treaties  with  various  Indian  tribes 
in  the  State  of  California,  as  provided  in  the  act  of  Congress  approved 
September  30,  1830."     (S.  Doc.  4,  p.  8.) 

By  act  of  Congress,  February  2T,  1851,  (sec.  3,  9  Stat,  at  Large,  586,) 
it  was  enacted  "that  hereafter  all  treaties  with  Indian  tribes  shall  be 
negotiated  by  such  officers  and  agents  of  the  Indian  Department  as 
the  President  of  the  United  States  may  designate  for  that  purpose." 
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Under  this  act  the  functions  of  Messrs.  McKee,  Barbour,  and  Wozen- 
craft,  as  Indian  agents  in  California,  were  revived,  and  as  such  they 
were  ^^ designated  to  negotiate  with  the  Indians  in  California,"  under 
the  instructions  theretofore  given  them  as  commissioners.  (S.  Doc. 
4,  p.  14.) 

By  letter,  dated  October  15,  1850,  (S.  Doc.  4,  pp.  8,  9,)  the  commis- 
sioners had  been  instructed  as  follows :  '*  As  set  forth  in  the  law  creating 
the  commission,  and  the  letter  of  the  Secretary  of  the  Interior,  the  ob- 
ject of  the  government  is  to  obtain  all  the  information  it  can  with 
reference  to  tribes  of  Indians  within  the  boundaries  of  California,  their 
manners,  habits,  customs,  and  extent  of  civilization,  and  to  make  such 
treaties  and  compacts  with  them  as  may  seem  just  and  proper.  On 
the  arrival  of  Mr.  McKee  and  Mr.  Barbour  in  California,  they  will 
notify  Mr.  Wozencraft  of  their  readiness  to  enter  upon  the  duties  of 
the  mission.  The  board  will  convene,  and  after  obtaining  whatever 
light  may  be  within  its  reach,  will  determine  upon  some  rule  of  action 
which  will  be  most  efficient  in  obtaining  the  desired  object,  which  is 
by  all  possible  means  to  conciliate  the  good  feelings  of  the  Indians, 
and  to  get  them  to  ratify  those  feelings  by  entering  into  written 
treaties  binding  on  them  towards  the  government  and  each  other. 
You  will  be  able  to  judge  whether  it  will  be  best  for  you  to  act  in  a 
body,  or  separately,  in  differents  parts  of  the  Indian  country." 

-  It  is  observable  that  these  instructions  are  very  general ;  that  they 
specify  nothing  but  the  objects  of  the  government,  and  that  emphat- 
ically repeating  that  object  to  be  ^Ho  conciliate  the  good  feelings"  of 
the  Indians,  and  to  confirm  those  good  feelings  by  permanent  treaties, 
they  leave  it  to  the  commissioners  *'to  determine  upon  some  rule  of 
action  which  will  be  most  efficient  in  attaining  the  desired  object." 

The  reasons  of  the  generality  of  these  instructions,  and  the  extent  of 
the  discretion  vested  in  the  commissioners,  are  illustrated  by  the  pre- 
ceding paragraph  in  the  same  letter:  ^^The  department  is  in  posses- 
sion of  little  or  no  information  respecting  the  Indians  in  California, 
except  what  is  contained  in  inclosed  copies  of  papers,  a  list  of  which  is 
appended  to  these  instructions ;  but  whether  even  these  contain  suffi- 
cient data  to  entitle  them  to  full  confidence,  will  be  for  you  to  judge, 
and  they  are  given  to  you  merely  as  points  of  reference." 

The  generality  of  the  instructions  is  pressed  upon  the  attention  of 
the  department,  in  a  letter  dated  December  6, 1850,  (S.  Doc.  4,  p.  52,) 
in  which  Commissioner  McKee  states  that  the  Cummissioners  regret 
that  their  instructions  from  the  government  "are  so  meager  and  in- 
definite, and  throw  upon  them,  necessarily,  so  much  responsibility. 
In  the  absence  of  direct  and  positive  instructions,  or  even  counsel  and 
advice,  we  must  do  the  best  we  can,  relying  upon  your  approval  of 
what  we  may  do,  based  upon  an  honest  desire  to  promote  at  once  the 
best  good  of  the  Indians,  while  we  maintain  the  honor  and  evince  the 
benevolent  designs  of  our  government  towards  the  unfortunate  abo- 
rigines." 

Thus  empowered  and  instructed,  the  commissioners  entered  upon 
their  duties  by  convening  and  organizing  at  San  Francisco,  January 
13,  1851,  and  after  obtaining  information  from  the  governor  of  Cali- 
fornia, and  from  the  members  of  its  legislature,  then  in  session  at 
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San  Jose,  they  proceeded  to  the  Indian  country  in  California,  and  the 
condition  of  that  country  at  this  time  makes  a  material  fact  in  this 
class  of  cases.  The  discovery  of  gold  had  filled  it  with  miners,  whose 
sudden  and  extensive  emigration  had  brought  into  collision  the  inter- 
ests of  the  whites  and  the  rights  of  the  Indians.  Difficulties  of  a 
serious  character  had  arisen  between  them,  and,  beginning  in  the 
northern  part  of  the  State,  as  early  as  July  6,  1850,  (S.  Doc.  4,  pp.  38, 
52,)  had  extended  to  its  southern  border,  (S.  Doc.  61,  pp.  2,  3.)  Mr. 
Adam  Johnston,  in  his  official  report  as  sub-agent,  dated  September 
16,  1850,  (S.  Doc.  4,  p.  44,)  says  of  the  Indians:  **They  have  an  in- 
definite idea  of  their  right  to  the  soil,  and  they  complain  that  the  pale 
faces  are  overrunning  their  country  and  destroying  their  means  of 
subsistence.  The  immigrants  are  trampling  down  and  feeding  their 
grass,  and  the  miners  are  destroying  their  fish-dams.  For  this  they 
claim  some  remuneration,  not  in  money — for  they  know  nothing  of  its 
value — but  in  the  shape  of  clpthing  and  food.*' 

And  in  December  6,  1850,  (S.  Doc.  4,  p.  52,)  Commissioner  3IcKee, 
quoting  an  informant,  says:  "He  informs  me  that  the  Indians  on  the 
waters  of  the  Sacramento  are  in  a  very  dissatisfied  and  unsettled  state. 
Just  before  he  left,  there  was  an  outbreak,  in  which  blood  had  been 
shed  on  both  sides,  and  the  next  news  from  that  quarter  will  probably 
announce  increased  disturbances,  if  not  a  general  war  between  the 
whites  and  Indians."  And  in  the  same  letter  he  thus  continues: 
**They  were  mustering  volunteers  at  Sacramento  city  and  at  other 
points  when  my  informant  left^  and  bloody  work  was  anticipated. 
What  is  to  be  the  result  of  this  state  of  things  I  cannot  even  conjec- 
ture. The  Indians  claim  the  country  as  their  native  soil,  or  hunting 
and  fishing  ground,  and  the  whites  want  to  explore  it  for  gold,  and, 
if  they  find  the  metal  there,  will  insist  on  retaining  its  possession." 
And  in  his  letter  of  February  11,  1851,  (S.  Doc.  4,  pp.  54,  55,)  he  says 
of  the  southern  district:  *'So  many  direct  injuries  have  been  inflicted 
on  these  Indians  by  the  whites,  and  so  many  promises  made  them  of 
restitution  and  redress,  all  of  which  remain  unfulfilled,  that  they  have 
lost  all  confidence,  and  are  now,  we  are  told,  fighting  with  desperation 
for  their  lives  and  their  country.  The  whites  nave  driven  most  of  the 
southern  tribes  up  into  the  mountains,  from  whence,  as  opportunities 
serve,  they  sally  out  into  the  valleys  to  steal  and  drive  off  the  cattle 
and  mules,  as  the  only  alternative  for  starvation.  Then  comes  up  the 
cry  of  Indian  depredations,  invasion,  murders,  and  the  absolute  neces- 
sity for  exterminating  the  whole  race."  And  generally  the  details  of 
the  evidence  submitted  to  the  court  (S.  Doc.  4,  pp.  58,  60,  61,  62,  64, 
65,  66,  71,  72,  81,  82,  83,  85,  89,  109,  113,  115)  confirm  the  informa- 
tion given  to  the  commissioners,  and  of  which  the  summary  is  reported 
by  them,  (8.  Doc.  4,  p.  56,)  that  hostilities  of  a  deadly  character 
existed  between  the  Indians  and  whites  in  different  portions  of  the 
State,  threatening,  indeed,  a  general  border  war. 

And  the  state  of  the  Indian  country  when  the  commissioners  began 
their  labor  in  it  is  clearly  shown  by  the  fact  that  the  troops  of  Califor- 
nia were  in  the  field  engaged  in  actual  hostilities  with  Indian  tribes, 
(S.  Doc.  4,  p.  71,)  and  by  the  instruction  to  the  commissioners,  May 
9,  1851,  (S.  Doc.  4,  p.  15,)  in  which  the  Commissioner  of  Indian 
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Aflfairs  says:  "I  have  been  informed  that  it  is  deemed  necessary,  by 
the  War  Department,  to  commence  active  military  operations  against 
the  Indians  in  California;  and  in  that  event  it  will  be  highly  im- 
portant that  one  or  more  of  the  agents  shall  accompany  each  detach- 
ment of  the  troops  sent  against  them,  so  as  to  be  in  readiness  to  act  in 
the  capacity  of  negotiators  should  occasion  require.  What  particular 
negotiations  may  be  required,  it  is  impossible  for  this  office  to  foresee ; 
nor  can  it  give  any  specific  directions  on  the  subject.  Much  must  be 
loft  to  the  discretion  of  those  to  whom  the  business  is  immediately 
entrusted." 

In  this  state  of  things,  the  commissioners  adopted  the  measure  of 
bringing  the  Indians  from  their  homes  in  the  mountains  and  mining 
regions,  and  placing  them  on  reservations  made  for  them  by  the  com- 
missioners from  the  unoccupied  lands  in  the  plains ;  and  they  proceeded 
to  enter  into  treaties  with  the  Indians,  in  which  their  removal  into  the 
reservations  was  made  an  indispensable  condition,  and  their  subsist- 
ence there  was  provided  for,  for  the  years  1851  and  1852.  In  the  report 
of  the  commissioners,  dated  March  25,  1851,  (S.  Doc.  4,  pp.  69,  7O,) 
in  detailing  their  proceedings  in  the  formation  of  the  first  treaty  which 
they  made,  they  say:  **  After  submitting  our  propositions  to  them,  we 
desired  them  to  retire  and  consult  among  themselves  upon  the  terms 
that  we  had  proposed,  and  in  an  hour  we  would  again  meet  them  and 
learn  their  decision,  as  well  as  hear  propositions  from  them  if  they 
desired  to  make  any.  When  we  again  met  them  they  expressed  them- 
selves satisfied  with  the  terms  we  ofiered,  except  their  removal  from 
their  mountain  fastnesses  to  the  plains  immediately  at  the  foot  of  the 
mountains.  We  then  exjdained  to  them  the  necessity  of  such  a  remo- 
val and  location,  and  that  we  tcould  treat  with  them  upon  no  other  con- 
dition; believing  that,  if  they  were  to  remain  in  the  mountains,  constant 
conflicts  between  the  Indians  and  miners  would  take  place ;  that  the 
Indians  could  not,  nor  would  they  attempt  to,  support  themselves 
otherwise  than  by  stealing  horses,  mules,  and  cattle  from  the  farmers 
in  the  plains,  and  by  depredating  upon  small  parties  of  miners  in  the 
mountains.  After  we  had  exnlained  these  matters  ftiUy  to  them  they 
again  consulted  together,  and  finally  agreed  to  remove  their  families 
to  the  plains,  as  we  desired." 

And  the  proceedings  and  purposes  of  the  commissioners  are  succinctly 
stated  by  Commissioner  Barbour,  (S.  Doc.  61,  p.2,)  when,  after  describ- 
ing the  strife  between  the  Indians  and  the  whites,  he  says:  "Under 
such  circumstances,  the  commissioners  undertook  to  effect  a  reconcilia- 
tion and  carry  out  the  plan  agreed  upon  for  treating  with  the  Indians. 
Treaties  were,  with  much  trouble  and  delay,  made  oy  the  joint  board 
of  commissioners  with  several  tribes,  with  the  terms  of  which  you 
were  in  due  time  made  acquainted.  A  very  important  feature  in  these 
treaties,  and  one,  too,  witnout  which  no  treaty  could  have  been  made 
with  the  Indians,  was  the  supply  of  an  agreed  amount  of  beef  and 
flour  to  aid  in  the  subsistence  of  the  Indians  treated  with  during  the 
years  1851,  1852.  Without  some  such  provision,  the  commissioners, 
as  well  as  every  intelligent  man  in  California,  knew  that  no  treaty  made 
with  these  Indians  would  be  observed  by  them.  Necessity,  as  well  as 
inclination,  would  compel  them  to  steal  from  the  whites  animals  on 
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which  to  subsist,  as,  in  a  large  majority  of  cases,  the  stores  of  acorns 
laid  up  by  them  had  been  destroyed  by  the  whites.  The  commissioner, 
therefore,  urged  by  the  calls  of  humanity  and  the  voice  of  the  whole 
country,  could  do  nothing  else  than  agree  to  furnish  the  provisions 
stipulated  in  the  different  treaties." 

And  the  policy  of  the  commissioners  is  stated  by  Commissioner 
Wozencraft,  May  14,  1851,  (S.  Doc.  4,  pp.  82,  83  :)  '*  You  have  been 
advised  of  the  policy  which  we  have  deemed  expedient  to  adopt ;  per- 
mit me  to  say  a  few  words  in  relation  to  it.  The  common  and  favorite 
place  of  abode  of  the  Indians  in  this  country  was  in  the  valleys  and 
within  the  range  of  mountains ;  the  greater  portion  were  located  and 
had  resided,  as  long  as  their  recollections  and  traditions  went,  on  the 
grounds  fiaw  being  turned  up  for  goldj  and  now  occupied  by  the 
gold-hunters,  by  whom  they  have  been  displaced  and  driven  higher  up 
in  the  range  of  mountains,  leaving  their  fisheries  and  acorn  grounds 
behind. 

"They  have  been  patient  in  endurance,  until  necessity  taught  them 
her  lesson,  which  they  were  not  slow  to  learn,  (as  it  is  measurably 
intuition  with  the  Indian,)  and  thus  they  adopt  from  necessity  what 
was  deemed  a  virtue  among  the  Spartans ;  and  the  result  is,  we  have 
had  an  incipient  border  war,  many  lives  have  been  lost,  an  incalcu- 
lable amount  of  property  stolen,  and  the  development  and  settlement 
of  the  country  much  retarded ;  and  this  will  ever  remain  unavoidable 
so  long  as  they  are  compelled  or  permitted  to  remain  in  the  mountains. 
They  can  come  down  in  small  marauding  parties  by  night  and  sweep 
off  the  stock  of  the  miners  and  farmers,  and  before  the  loss  is  known 
they  will  be  beyond  pursuit ;  and  I  venture  the  assertion  that  this 
would  be  the  case  in  defiance  of  all  the  troops  that  could  be  kept 
here. 

"Our  policy  is,  as  you  have  been  informed,  to  get  them  down  from 
their  mountain  fastnesses  and  place  them  in  reservations  along  in  the 
foot-hills  bordering  on  the  plains ;  the  miners  will  then  be  between 
them  and  the  mountains,  making  a  formidable  cordon,  or  barrier, 
through  which  it  would  be  difficult  to  take  their  families  unobserved ; 
and  in  those  reservations  there  will  be  no  place  for  concealing  stolen 
stock,  and  they  can  there  have  all  the  protection  which  can  and  shoiQd 
be  afforded  them  against  their  persecutors ;  and  lastly,  they  will  there 
learn  the  ways  of  civilization,  and  thereby  become  useful  members  in 
the  community  instead  of  being " 

In  pursuance  of  this  policy,  the  commissioners  acted  jointly,  until 
May  1,  1851,  (S.  Doc.  4,  74,)  and  thereafter  severally,  in  forming  the 
treaties  under  which  the  claim  I  read  before  the  court  has  arisen. 

All  the  treaties  made  by  the  commissioners,  jointly  or  severally, 
contained  the  stipulations  that  the  Indians  should  remove  from  their 
mountains  into  the  reservations  on  the  plains,  (S.  Doc.  4,  pp.  128, 138,) 
and  should  there  receive  specified  amounts  of  provision  for  each  of  the 
years  1851,  1852,  and  as  we  have  seen  this  was  the  policy  adopted  by 
the  commissioners^  and  by  them  reported  to  the  department  in  the 
beginning  of  their  proceedings.     (S.  Doc.  4,  pp.  128,  138.) 

On  Miy  22,  1851,  the  Commissioner  of  Indian  Affairs  addresses  the 
commissioners,  officially,  thus : 
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''Gentlemen:  Your  letters  of  March  5  and  25,  1851 — the  last 
inclosing,  a  copy  of  a  treaty  entered  into  with  the  chief  captains  and 
head  men  of  six  tribes  of  Indians  in  California,  and  one  from  Agent 
McKee,  of  March  24,  1851,  have  been  received. 

"The  department  fully  appreciates  the  difficulties  with  which  you 
had  to  contend  in  executing  the  important  trust  confined  to  you,  and 
is  highly  gratified  with  the  results  thus  far  achieved,  especially  with 
your  energy  and  dispatch  in  procuring  a  location  for  several  tribes  of 
Indians,  and  promptly  removing  them  to  it. 

"The  provisions  of  the  treaty,  a  copy  of  which  is  acknowledged 
above,  are  approved  of." 

Under  the  treaties  the  Indians  were  removed  on  to  the  reservations. 
(S.  Doc.  4,  pp.  70,  252.)  The  land  of  these  reservations  was  poor  in 
quality,  uncultivated,  and  stinted  in  natural  productions,  and  it  was 
a  necessary  consequence  of  such  removal  of  the  Indians  that  they  should 
be  supplied  with  food.  Mr.  Wozencraft  says,  (S.  Doc.  4,  p.  83:)  "The 
country  set  apart  for  them  is  very  poor  soil ;  only  a  small  part  of  it  is 
adapted  to  agricultural  purposes."  Mr.  Johnston  says,  (S.  Doc.  4, 
p.  105 :)  "On  the  breaking  out  of  the  war,  in  December  last,  the  Indians 
returned  to  the  mountains,  leaving  behind  them  their  principal  stores 
of  subsistence,  intending  to  return  for  them  as  necessity  required.  The 
whites,  in  pursuing  them,  burned  and  destroyed  all  that  fell  in  their 
way ;  consequently,  at  the  time  the  different  treaties  were  entered  into 
the  Indians  of  this  region  were  destitute  of  anything  to  subsist  upon, 
even  if  left  to  range  at  liberty  over  their  native  hills.  Under  each 
treaty  they  were  required  to  come  from  the  mountains  to  their  reser- 
vations on  the  plains  at  the  base  of  the  foot-hills.  They  were  but 
children  of  nature,  ignorant  of  the  arts  of  agriculture,  and  incapable 
of  producing  anything,  if  they  had  been  placed  on  the  best  soil  of  the 
earth.  They  came  from  the  mountains  without  food^  depending  on 
the  small  amount  allowed  in  their  treaties,  with  the  roots  and  seeds 
to  be  daily  gathered  by  their  females ;  these  have  been  found  wholly 
inadequate  to  their  necessities."  Again,  Mr.  Johnston  says,  (8.  Doc. 
4,  244:)  "In  none  of  these  reservations  is  there  any  agricultural  land, 
except  in  spots;  a  few  acres  only  can  be  found  together,  and  those 
upon  the  banks  of  the  streams."  And  Superintendent  Beale  says, 
(Doc.  4,  p.  325 :)  "With  reference  to  the  character  or  quality  of  the 
land  reserved  by  the  treaties  for  the  Indians,  I  can  only  speak  from 
personal  observation  with  regard  to  those  selected  in  the  southern 

i)ortion  of  the  State.  They  are  such  as  only  a  half-starved  and  defense- 
ess  people  would  have  consented  to  receive,  and,  as  a  general  thing, 
they  embrace  only  such  lands  as  are  unfit  for  mining  or  agricultural 
purposes."  And  Commissioner  McKee  (S.  Doc.  4,  p.  249)  says :  "In 
my  judgment,  there  are  not  more  than  two  or  three  out  of  the  whole 
number  of  reservations  which  any  practical  man  or  company  would 
purchase,  as  a  whole,  at  even  one  cent  per  acre,  subject  to  SUite  and 
county  taxes.  Still,  we  had  endeavored  to  include  in  every  such 
selection  some  good  lands  capable  of  subsisting  the  Indians ;  and  it 
would  have  been  a  wretched  policy,  as  well  as  gross  injustice,  to  have 
done  otherwise.  Our  object  had  been  to  give  them  lands  which  they 
could  work,  and  upon  the  product  subsist,  after  two  or  three  years, 
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during  which  the  government  would  aid  them  by  supplies  of  food, 
clothing,  &c." 

The  effect  of  the  removal  of  the  Indians  on  to  the  reservations  was 
to  put  an  end  to  the  strife  in  the  Indian  country,  which  threatened  a 
general  Indian  war,  and  to  secure  to  the  miners  the  peaceable  pos- 
session of  extensive  and  valuable  mining  districts.     Mr.  Johnston  says 
of  the  Indians,  December  3,  1851,  (S.  Doc.  61,  p.  12:)  ^* Those  with 
whom  treaties  have  been  entered  into,  residing  in  any  agency  upon 
the  San  Joaquin,  Frezno,  Mercede,  and  Tuolumne  and  Stanislaus 
rivers,  have  been  seemingly  quiet  and  contented  since  I  have  been 
supplying  them  with  food."     And  Commissioner  Barbour  says  of  the 
same  Indians:  "They  occupied  the  country  about  the  headwaters  of 
the  Tuolumne,  Mercede,  and  Mariposa  rivers,  embracing  some  of  the 
richest  gold  mines  of  the  State ;  from  the  most  of  which  they  had 
driven  the  miners^  killing  many  of  them,  and  having  driven  off  and 
destroyed  a  large  number  of  horses,  mules,  and  beef  battle.     By  the 
terms  of  the  treaty  they  surrendered  all  claims  to  this  extensive  rich 
mineral  region,  and  accepted  a  tract  of  country  allotted  to  them  be- 
tween the  Tuolumne  and  Mercede   rivers,  to  which  they  removed 
shortly  after  the  treaty,  and  where  they  were  living  quietly  and  con- 
tentedly, and  doing  well  when  I  last  saw  them  in  the  month  of  Sep- 
tember, 1851.     And  of  the  Indians  treated  with  April  29,  1851,  he 
says,  (S.  Doc.  4,  p.  252:)  "The  Indians  treated  with  on  this  occasion 
inhabited  the  country  on  the  Mariposa,  Chouchille,  Trezno,  Upper 
San  Joaquin,  and  King's  rivers,  embracing  a  very  large  extent  of 
the  very  richest  gold  region  in  the  State ;  from  which  they  had  driven 
the  miners,  after  killing  many  of  them,  and  destroying  their  property. 
They,  by  this  treaty,  surrendered  their  title  to  hundreds  of  miles  of 
country  rich  in  gold,  and  accepted  a  district  of  country  specified  in 
the  treaty,  sufficient  for  their  purposes,  and  well  adapted  to  their 
wants.     Shortly  after  the  treaty  they  all  removed  to  and  settled  in  the 
district  of  country  allotted  to  them,  and  were  working  industriously, 
doing  well,  and  living  contentedly  in  their  new  home  when  I  left  them 
in  September  last,"  (1851.)     Mr.  Wozencraft  says,  December  1, 1851, 
(8.  Doc.  4,  page  229:^  ''The  Indians  throughout  my  district  are  quiet 
'and  peaceable ;"  ana  again,  May  29,  1852:   '*The  Indians  through- 
out my  district  are  quiet  and  peaceable,  except  some  few  thefts;"  and 
(S.  Doc.  61,  p.  24)  gives  Dr.  Rejois's  statement:   "The  Indians,  in 
good  faith,  have  come  from  the  mountains,  given  up  their  mines  and 
hunting  grounds  to  the  miners,  and  are  desirous  oi  learning  from  the 
white  man  the  customs  of  civilized  life." 

By  Senate  Document  4,  pp.  268,  326,  it  appears  that  the  treaties 
made  by  the  commissioners  were  submitted  by  the  Commissioner  of 
Indian  Affairs  to  Lieutenant  Edward  F.  Beale,  with  directions  to  re- 
port '^his  views  as  to  the  merits"  of  the  treaties.  In  his  report,  he 
says:  ^*With  reference  to  my  views  as  to  the  merits  of  the  treaties^^  I 
state  that  I  regard  the  general  line  of  policy  pursued  by  the  commis- 
sioners and  agents  in  negotiating  with  the  Indians  as  proper  and 
expedient  under  the  circumstances.  My  own  personal  knowledge  and 
experience  in  Indian  affairs,  and  particularly  in  reference  to  the  tribes 
within  the  State  of  California,  incline  me  to  the  opinion  that  to  secure 
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their  peace  and  friendship,  no  other  course  of  policy,  however  studied 
and  labored  it  may  have  been,  could  have  so  readily  and  effectually 
secured  the  object  in  view." 

But  it  is  observable  that  this  commendation  applies  only  to  the 
general  line  of  policy  adopted  by  the  commissioners,  viz :  the  removal 
of  the  Indians  to  reservations,  and  their  temporary  supply  there  with 
subsistence ;  and  it  is  not  to  be  extended  to  the  terms  of  any  particular 
contract  for  supplies,  or  the  circumstances  of  its  execution.  (S.  Doc. 
57,  p.  2;  S.  Doc.  4,  p.  366.) 

Congress  appropriated  by  act  September  30,  1850,  (9  Stat,  at 
Large,  p.  558,  c.  91,)  to  enable  the  President  to  hold  treaties  with  the 
various  Indian  tribes  in  the  State  of  California,  twenty-five  thousand 
dollars.  And  by  the  act  of  February  27,  1851,  (9  Stat,  at  Large,  p. 
272,  c.  12,)  "For  expense  of  holding  treaties  with  the  vrrious  tribes 
of  Indians  in  California,  in  addition  to  the  appropriation  of  the  30th 
of  September,  1850,  $25,000. 

The  amount  of  these  appropriations  (fifty  thousand  dollars)  was, 
by  the  acts  themselves,  applicable  to  tJie  holding  of  treaties,  and  to  no 
other  purpose.  It  had  no  reference  to  expenditures  incurred  in  the 
fulfillment  of  treaty  stipulations,  and  was  not  therefore  applicable  to 
the  contracts  claimed  upon ;  and  the  commissioners  were  instructed 
by  the  department,  in  its  dispatch  of  June  25, 1851,  (S.  Doc.  4,  p.  17,) 
which  informed  them  of  the  remittance  of  the  appropriation  last 
made^  that  articles  deliverable  under  the  treaties  must  be  provided 
for  by  future  appropriations. 

By  instructions  from  the  department,  dated  June  27, 1851,  (S.  Doc. 
4,  pp.  17,  18,)  the  commissioners  were  informed  that  the  amount  of 
the  appropriation  stated  above  (|50,000)  was  all  that  was  applicable  to 
tJie  negotiation  of  treaties  in  California,  and  were  instructed,  "when 
the  funds  referred  to  have  been  exhausted,  you  will  close  negotiations, 
and  proceed  with  the  discharge  of  your  duties  as  agents  simply,  as  the 
department  could  not  feel  justified  in  authorizing  anticipated  expendi- 
tures beyond  the  amount  of  the  appropriations  made  by  Congress." 

These  instructions  prohibited  the  commissioners  from  negotiating 
or  entering  into  treaties  after  the  appropriations  were  exhausted,  but. 
they  had  no  reference  whatever  to  the  action  of  the  commissioners 
under  treaties  made  before  the  appropriations  were  exhausted. 

All  the  treaties  made  by  the  commissioners  were  rejected  by  the 
Senate. 

The  statute  of  August  30,  1852,  (10  Stat,  at  Large,  p.  56,)  appro- 
priated: ^^For  the  preservation  of  peace  with  those  Indians  who  have 
been  dispossessed  of  their  lands  in  California,  until  permanent  ar- 
rangements be  made  for  their  future  settlement,  the  sum  of  one  hun- 
dred thousand  dollars :  Provided,  that  nothing  herein  contained  shall 
be  so  construed  as  to  imply  an  obligation  on  the  part  of  the  United 
States  to  feed  and  support  the  Indians  who  have  been  dispossessed  of 
their  lands  in  California.'' 

And  by  the  act  of  March  3,  1853,  the  President  was  authorized  to 
make  five  military  reservations  from  the  public  domain  in  the  State 
of  California^  and  the  sum  of  two  hundred  and  fifty  thousand  dollars 
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was  appropriated  to  defray  the  expense  of  subsisting  Indians  in  Cali- 
fornia, and  removing  them  to  said  reservations  for  protection. 

And  the  annual  appropriation  acts  of  1854-5-6-7-8,  contained  simi- 
lar provisions  for  concluding  the  removal  and  continuing  the  subsist- 
ence of  the  Indians. 

The  petitioner  claims^  that  under  a  contract  made  February  10, 
1852,  between  one  Wozencraft,  commissioner  and  Indian  agent  on  the 
part  of  the  United  States,  he  (the  petitioner)  sold  to  the  United  States 
nineteen  hundred  head  of  beef  cattle,  to  be  delivered  between  the 
)Iokelumne  river  and  the  Four  rivers  when,  and  as  the  same  should 
l)e  required  by  said  Wozencraft^  at  the  price  of  fifteen  cents  per  pound, 
to  be  paid  in  bills  drawn  by  Wozencraft  upon  the  Secretary  of  the 
Interior. 

And  the  petitioner  avers  in  his  petition  that  he  delivered  the  said 
nineteen  hundred  head  of  cattle,  weighing  883,333^  lbs.,  which,  at 
the  contract  price,  amounted  to  the  sum  of  one  hundred  and  thirty- 
two  thousand  and  five  hundred  dollars ;  that  said  Wozencraft  gave 
him  the  seven  drafts  or  bills  drawn  on  the  Secretary  of  the  Interior, 
and  which  are  specified  in  the  petition,  and  amounted  to  the  said  sum 
of  $132,500;  that  the  bills  were  presented  to  the  Secretary  of  the 
Interior  for  payment,  and  were  protested  for  non-acceptance  and  non- 
payment in  the  month  of  March,  1852,  and  the  bills  are  now  in  the 
possession  of  the  petitioner,  and  exhibited  in  the  case. 

The  petitioner  claims  on  the  contract  of  sale  and  for  the  cattle 
delivered,  and  not  on  the  bills  or  drafts.  A  paper  purporting  to  be 
the  contract,  and  referred  to  in  the  petition  as  Exhibit  A,  was  pro- 
duced, but  proof  of  its  execution  was  not  made;  it  is  annexed,  and 
marked  Exhibit  A.  i 

But  O.  M.  Wozencraft,  in  his  deposition  taken  in  Washington 
March  24, 1856,  in  his  answer  to  the  tenth  direct  interrogatory,  states: 
*'I  caused  supplies  of  beef  to  be  purchased  of  Samuel  J.  Hensley  for 
various  tribes  of  Indians  in  the  San  Joaquin  valley.  The  quantity 
wag  nineteen  hundred  head  of  cattle,  averaging  in  weight  five  hundred 
pounds  each,  at  fifteen  cents  per  pound. 

By  this  statement  the  weight  of  the  cattle  delivered  was  950,000 
pounds,  and  the  price  |142,500,  or  |10,000  more  than  the  sum  alleged 
m  the  petition  to  be  due,  or  the  amount  of  the  bills  exhibited  in  the 
case. 

But  in  the  ^^vouchers"  inclosed  to  the  department  by  0.  M.  Wozen- 
craft September  18,  1852,  are  his  certificate  (dated  11th  of  February, 
1852)  of  the  correctness  of  Hensley's  bills  against  the  United  States 
tor  1,900  head  of  cattle  ''furnished  Indians,"  &c.,  of  500  pounds 
weight  each,  $142,500,  and  Hensley's  receipt  (dated  February  11, 
1852,)  for  drafts  for  $142,000.  The  discrepancy  in  the  amount  claimed 
in  the  petition  and  in  the  evidence  is  not  accounted  for  otherwise  than 
by  the  fact  appearing  on  the  petition  that  it  was  not  signed  by  Mr. 
Hensley,  but  by  his  original  counsel  in  the  case. 

In  the  argument  for  the  petitioner  at  this  term  of  the  court  it  is 
contended  that,  under  the  contract  made  by  Hensley  and  Wozencraft, 
there  were  delivered  to  Wozencraft  1,285  head  of  cattle,  and  to  Lieu- 
tenant Beale,  superintendent,  438  head,  making  in  all  1,713  head  of 
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cattle,  averaging  500  pounds  in  weight,  which,  at  fifteen  cents  per 
pound,  amounted  to  $128,475. 

The  delivery  of  1,285  head  of  cattle  to  Wozencraft  is  testified  to  bj 
M.  B.  Lewis,  J.  J.  Visonhaller,  and  Lewis  Leach,  deponents  for  the 
petitioner,  as  made  in  May,  1852,  to  Major  Savage,  sub-Indian  agent, 
and  acting  for  Wozencraft ;  and  these  deponents  all  testify  that  the 
cattle  delivered  to  Savage  were  slaughtered  and  distributed  to  the 
Indians,  and  declare  they  are  *' familiar''  with  the  matter  of  the  dis- 
tribution, and  they  thus  swore  positively  to  the  slaughter  and  distribu- 
tion of  1,285  head. 

But  it  appears  by  the  deposition  of  Lieutenant  Beale,  taken  for  the 
United  States,  that  he  received  November  30,  1852,  from  0.  M. 
Wozencraft,  an  order  on  Visonhaller  for  212  head  of  cattle,  and  that 
he  subsequently  collected  212  head  as  left  on  hand  or  supposed  to  be 
lost  out  of  the  1,285.  There  is  nothing  in  the  case  from  which  it  can 
be  inferred  that  the  disposition  by  Lieutenant  Beale  of  these  212  ever 
came  to  the  knowledge  of  either  Lewis,  Visonhaller,  or  Leach ;  yet  the 
212  were  included  in  and  made  a  part  of  the  1,285  head  they  testify 
were  slaughtered  and  distributed  to  the  Indians,  and  their  inaccuracy 
in  this  respect  weighs  against  their  testimony  where  opposed  by  other 
evidence. 

Then,  as  to  the  408  head  of  cattle  alleged  to  have  been  delivered  to 
Lieutenant  Beale,  these  deponents  for  the  petitioner  all  swear  to  the 
delivery  in  the  spring  of  1853 ;  but  in  what  way  they  knew  the  fact, 
or  ascertained  tne  number,  is  not  shown,  for  they  were  not  cross- 
examined  on  these  points  or  any  other,  and  Lieutenant  Beale  in  his 
deposition  makes  no  mention  of  any  such  delivery  to  him,  and  mentions 
only  the  receipt  of  212  head,  collected  by  him  as  above  stated,  although 
he  answers,  under  the  broad  interrogatory  (5th) :  State  if  you  know 
anything  connected  with  the  claim  of  Major  Hensley  against  the 
United  States  for  cattle  supplied  to  the  Indians  in  California;  and,  if 
yea,  what  it  was  ? 

Lieutenant  Beale  says  in  his  deposition :  ^ '  From  all  that  I  could  learn 
when  I  was  in  California  as  superintendent  of  Indian  a&irs,  and  have 
every  reason  to  believe,  that  the  claim  of  Major  Hensley  against  the 
United  States  is  a  just  one."  But  there  is  no  evidence  in  the  case 
that  Lieutenant  Beale  knew  of  any  claim  of  Major  Hensley' s,  beyond 
that  specified  in  the  account  he  annexed  to  his  deposition  as  received 
from  Visonhaller,  for  1,285  head  of  cattle.  And  Lieutenant  Beale's 
deposition  is  not  an  official  report,  and  his  opinion  is  not  evidence  here, 
whatever  weight  it  may  be  entitled  to  elsewhere.  As  a  witness,  his 
only  authority  was  to  state /acf«  as  distinguished  from  opinions. 

Mr.  Wozencraft,  in  his  deposition,  testifies  to  the  delivery  of  the 
whole  nineteen  hundred  head  of  cattle ;  but  his  statements,  when  col- 
lated with  his  answers  to  Lieutenant  Beale,  set  forth  in  Doc.  4,  p.  368, 
appear  to  be  made  without  personal  knowledge  of  the  facts. 

We  are  of  opinion  that  the  evidence,  when  allowed  all  its  proper 
force,  shows  the  delivery  under  the  contract  of  only  1,285  head. 

S.  Doc.  4,  p.  389,  shows  that  Lieutenant  Beale,  November  30,  1852, 
received  an  order  on  Samuel  Hensley  for  612  head  of  government 
cattle,  and  (S.  Doc.  4,  p.  405,  November  .20,  1842,)  Mr.  Wozencraft 
speaks  of  them  as  then  ''in  charge  of  Major  Hensley."     There  is  no 

uiy!ii£fc;u  uy  'v^j  v_y  v_^ pt  ix^ 


SAMUEL   J.    HENSLEY.  11 

evidence  in  the  case  that  any  of  these  were  received  by  Lieutenant 
Beale ;  and  that  they  were  not,  is  the  inference  from  the  fact,  that 
I^ieutenant  Beale,  in  his  deposition,  taken  in  September,  1856,  men- 
tions the  212  head  of  cattle  collected  by  him,  and  referred  to  in  the 
order  given  on  Visonhaller  at  the  same  time  with  the  order  on 
Hensley,  and  makes  no  mention  of  this  latter  order  or  of  any  receipt 
under  it. 

The  statement  of  Joel  H.  Burkes  (8.  Doc.  57,  p.  5)  is  not  shown, 
and  does  not  appear  to  attach  to  the  cattle  sold  by  Major  Hensley. 

As  to  the  weight  of  the  cattle  sold  by  the  pound,  there  is  no  evidence 
that  they  were  actually  weighed,  and  the  testimony  in  the  case  (S.  Doc. 
Til,  p.  17)  shows  the  custom  of  the  country  was  to  take  the  estimate  of 
I>ersons  on  the  ground — 500  pounds  seems  to  have  been  fixed  upon  as 
the  average  weight  of  the  cattle  sold  in  California. 

The  price  of  fifteen  cents  per  pound  is  shown  to  have  been  a  reasonable 
price  at  the  time  by  the  deponents  for  the  petitioner  in  this  case,  and  by 
the  documents  in  evidence,  (S.  Doc.  61,  p.  17;  S.  Doc.  4,  pp.  16, 17, 18.) 

It  is  shown  in  Senate  Doc.  4,  pp.  95,  96,  that  the  treaty  with  these 
Indians,  for  whose  supply  the  contract  in  this  case  was  entered  into, 
was  made  and  concluded  April  9,  1851,  and  the  terms  of  the  treaty  as 
to  supplies  of  food  for  the  Indians  in  1851  and  1852  are  there  men- 
tioned. 

It  is  claimed  that  the  United  States  are  bound  to  pay  for  the  212 
head  of  cattle,  collected  and  received  by  Lieutenant  Beale.  The 
reasons  and  the  mode  of  the  action  of  Lieutenant  Beale  are  shown  in 
Senate  Doc.  4,  p.  367,  and  in  his  receipt  for  the  cattle,  p.  359,  he  states : 
"All  of  the  above  to  be  held  by  me,  subject  to  the  decision  of  the 
department."  What  that  decision  was  is  not  shown.  There  is  no 
evidence  that  these  cattle  were  ever  returned  to  Mr.  Hensley,  or  paid 
for  by  the  United  States.  But  the  United  States  cannot  be  charged 
by  the  acts  of  its  officers  not  within  the  line  of  their  duty,  and  there 
is  no  evidence  that  Lieutenant  Beale  or  the  department  were  authorized 
to  make  purchases  for  the  Indians  on  the  credit  of  the  United  States,  or 
to  adopt  or  approve  contracts  so  made. 

We  are  of  opinion  that  the  case  must  be  decided  on  considerations 
common  to  the  class  of  cases  to  which  it  has  been  said  it  belongs,  and 
irrespective  of  its  peculiar  circumstances  or  merit,  and  that  in  this  case, 
as  in  each  of  its  class,  the  question  is,  whether  the  contract  claimed 
upon,  is  the  contract  of  the  United  States,  as  made  or  adopted  by  their 
authority. 

The  whole  authority  of  the  commissioners  as  such  was  *^to  hold 
treaties  with  various  Indian  tribes  in  the  State  of  California,"  and  the 
meaning  of  * '  the  terms  to  hold  treatiea ' '  is  clearly  defined  and  precisely 
limited  by  the  provisions  of  the  constitution  and  the  uniform  practice 
under  it,  by  which  the  executive  is  authorized  to  mold  the  terms  of 
treaties,  while  the  consent  of  the  Senate  is  necessary  to  give  them  the 
sanction  of  law,  authorizing  action  under  them.  It  is  entirely  clear 
upon  the  evidence  that  the  contracts  claimed  upon  were  made,  and  the 
supplies  claimed  under  the  contracts  were  furnished,  months  after  the 
treaties  to  which  they  are  referred  had  been  agreed  upon  and  reduced 
to  writing  and  signed,  and  their  formal  execution  as  mere  documents 
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completed ;  and  with  such  execution  the  holding  of  the  treaties  was 
necessarily  and  entirely  fulfilled,  and  the  functions  of  the  commission- 
ers under  the  terms  of  their  commission  were  determined,  and  for  any 
fiirther  action  on  their  part  there  was  no  authority  in  the  words  of 
their  commission. 

It  was  claimed  that  the  treaties  could  not  have  heen  held  or  made 
without  stipulations  for  these  supplies  of  provisions  in  aid  of  the  sub- 
sistence of  the  Indians.  But  the  evidence  does  not  show  this ;  on  the 
other  hand,  it  rends  to  show  that  the  Indians  were  willing  to  enter 
into  treaties,  but  were  unwilling  to  remove  from  their  homes  into  the 
reservations,  and  it  was  only  their  removal  which  made  the'stipulations 
of  the  supplies  necessary.  In  the  report  of  the  commissioners  dated 
March  28, 1851,  (8.  Doc.  4,  pp.  69,  70,)  in  describing  the  course  of  their 
negotiations  with  the  Indians,  they  state :  ^^  When  we  again  met  them 
they  expressed  themselves  satisfied  with  the  terms  we  offered,  except 
their  removal  from  their  mountain  fastnesses  to  the  plains  immediately 
at  the  foot  of  the  mountains.  We  then  explained  to  them  the  necessity 
of  such  a  removal  and  location,  and  that  we  could  treat  with  them  on 
no  other  condition,  believing  that,  if  they  were  permitted  to  remain  in 
the  mountains,  constant  conflicts  between  the  Indians  and  whites 
would  take  place."  This  official  report,  made  at  the  time  of  the 
transactions,  is  the  best  evidence  of  their  circumstances  and  purpose. 
Besides,  this  removal  of  the  Indians  on  to  reservations  was  the  policy 
of  the  commissioners,  agreed  upon  and  adopted  on  consultation  by 
them  before  negotiating  with  the  Indians,  and  before  they  entered  the 
Indian  country ;  (S.  Doc.  4,  pp.  59,  60,  63 ;  Doc.  61,  p.  2) ;  and  it 
was  suggested  to  the  department  by  Commissioner  McKee,  (Doc.  4,  p. 
53,)  as  early  as  December  1,  1850,  and  more  than  three  months  before 
any  treaty  was  made  or  proffered.  And  all  this  tends  to  show  that 
the  removal  of  the  Indians  to  the  reservations  was  a  condition  enforced 
upon  .them  by  the  commissioners,  and  that  with  the  Indians  it  was  not 
a  requirement,  but  an  objection,  in  the  treaties  made. 

Then  it  is  said  that  the  department  approved  the  policy  of  the  com- 
missioners in  removing  the  Indians  to  the  reservations,  and  thereby 
adopted  the  act  and  its  direct  consequences  of  furnishing  them  with 
provisions  there.  (Doc.  4,  pp.  15,  20.)  And  thus,  the  question  is 
whether  it  was  in  the  power  of  the  Executive,  under  all  the  circum- 
stances of  the  case,  to  authorize  or  adopt  these  contracts. 

Under  the  clause  in  the  constitution  which  authorizes  the  President 
to  make  treaties,  the  power  of  the  President  is  like  that  of  the  com- 
missioners here,  to  hold  treaties  only,  and  the  Executive,  therefore,  had 
no  more  authority  than  the  commissioners  to  carry  those  treaties  into 
execution  before  their  ratification  by  the  advice  and  consent  of  the 
Senate. 

The  circumstances  of  the  case  are  claimed  to  be,  that  a  strife, 
destructive  of  life  and  property,  and  threatening  the  peace  of  the 
country,  was  raging  in  the  State  of  California,  and  the  question  is, 
whether,  to  end  this  strife,  by  separating  the  parties  to  it,  the  execu- 
tive could  use  the  means  these  commissioners  used,  of  pledging  the 
credit  of  the  United  States, 

The  Constitution  gives  to  the  Executive  no  such  power  in  terms,  and 
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the  provisions  and  purpose  of  the  Constitution  preclude  its  implication. 
The  power  in  the  executive  to  pledge  the  credit  of  the  country  would 
render  nugatory  the  provision  of  the  Constitution  that  "no  money 
shall  he  drawn  from  the  treasury  but  in  consequence  of  appropriations 
made  by  law,"  and  would  baffle  the  extended  purposes  of  that  pro- 
vision. The  power,  if  implied  to  any  degree,  must  Tbe  to  every  degree, 
and  would  place  the  resources  of  the  country  at  the  disposal  of  the 
executive,  and  this  would  change  the  operations  of  the  government, 
which  the  Constitution  expressly  makes.  Admitting,  therefore,  all 
the  plaintiffs  claim,  that  the  department  charged  with  the  manage- 
ment of  Indian  affairs  approved  the  policy  of  the  commissioners,  and 
adopted  its  consequences,  yet  that  gave  to  the  commissioners  no  power 
to  pledge  the  credit  of  the  United  States ;  such  a  power  belongs  exclu- 
sively to  the  Congress  of  the  United  States. 

But  the  commissioners  were  also  Indian  agents,  and  it  is  claimed 
that  the  power  to  make  these  contracts  was,  under  the  circumstances, 
within  their  official  authority  as  Indian  agents. 

The  statute  of  the  United  States,  June  30, 1834,  (Stat,  at  Large,  vol. 
4,  p.  757,  sec.  7,)  enacts  as  follows:  ''And  it  shall  be  the  general 
duty  of  Indian  agents  and  sub-agents  to  manage  and  superintend 
the  intercourse  with  the  Indians  within  their  respective  agencies, 
agreeably  to  law;  to  obey  all  legal  instructions  given  to  them  by  the 
Secretary  of  War,  the  Commissioner  of  Indian  Affairs,  or  the  super- 
intendent of  Indian  affairs,  and  to  carry  into  effect  such  regulations 
as  may  be  presented  by  the  President.*' 

.  The  general  terms  ''to  manage  and  superintend  the  intercourse 
with  the  Indians,"  &c.,  cannot  in  this  statute  be  construed  to  involve 
the  power  to  make  any  purchases  for  or  on  account  of  the  Indians,  be- 
cause that  subject  is  specifically  provided  for,  in  all  cases  contemplated 
by  the  statute,  in  the  13th  section,  which  appoints  specific  agencies 
for  the  purpose  of  making  purchases  ;  and,  to  guard  against  frauds, 
makes  express  and  careful  provisions  for  the  delivery  of  all  articles 
purchased  ;  and  these  specific  agencies,  and  the  plain  purposes  of  the 
13th  section,  would  be  rendered  nugatory  by  construing  that  the 
power  to  make  purchases  and  distribute  articles  purchased  was  in- 
volved in  the  general  terms  of  the  7th  section,  to  "manage  and 
superintend  intercourse  with  the  Indians." 

It  may  be  that  the  cases  in  which  these  contracts  were  made  were 
not  contemplated  in  the  13th  section,  and  that  therefore  they  may  not 
be  directly  within  its  provisions  ;  but  there  is  nothing  to  show  that 
they  were  contemplated  in  the  7th  section.  And  if  the  general  terms, 
''  manage  and  superintend  intercourse  with  the  Indians,"  do  not  in- 
clude power  to  make  purchases  for  the  Indians  in  cases  contemplated 
in  the  statute,  they  cannot  be  construed,  of  their  own  force,  to  involve 
guch  power  in  cases  not  contemplated  by  the  statute. 

By  the  remaining  clause  of  the  7th  section,  the  agents  and  sub- 
agents  are  "  to  obey  all  legal  instructions  given  to  them  by  the  Secre- 
tary of  War,  the  Commissioner  of  Indian  Affairs,  or  the  superintendent 
of  Indian  aflGEiirs,  and  to  carry  into  effect  such  regulations  as  may  be 
prescribed  by  the  President."  But  if  there  is  no  power  in  the  Ex- 
ecutive to  pledge  or  dispose  of  the  credit  of  the  United  States,  no 
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regulations  or  instructions  from  any  of  the  executive  officers  mentioned 
in  this  section  of  the  statute,  and  no  rules  of  the  Indian  Bureau  could 
authorize  agents  or  sub-agents  to  make  these  contracts. 

It  is  claimed  that  the  contract  in  this  case  has  been  affirmed  by  Con- 
gress, and  appropriations  made  for  its  payment,  in  the  act  of  August 
30,  1852,  and  subsequent  appropriation  acts. 

In  the  act  of  1852,  all  that  relates  to  California  is  in  these  words : 
''For  the  preservation  of  peace  with  the  Indians  who  have  been  dis- 
possessed of  their  lands  in  California,  until  permanent  arrangements 
be  made  for  their  future  settlement,  the  sum  of  one  hundred  thousand 
dollars :  Provided^  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  imply  an  obligation  on  the  part  of  the  United  States  ti) 
feed  and  support  the  Indians  who  have  been  dispossessed  of  their  lands 
in  California." 

The  argument  for  the  petitioner  is,  that  this  statute  was  intended 
to  provide  for  obligations  of  the  United  States,  "to  feed  and  support 
the  Indians  in  1852  ;"  the  proviso  expressly  declares^  no  such  obliga- 
tion shall  be  implied  from  the  act.  Then  the  statute  denotes  in  t^rms 
the  period  to  which  its  appropriation  is  to  be  applied.  It  speaks  of 
course  from  its  date,  August  30,  1852,  and  says  its  provision  is  for  the 
preservation  of  peace,  until  i\iQ  future  settlement  of  the  Indians,  and 

15  thus  on  its  face  prospective  merely. 

The  act  of  1853  authorized  new  reservations  for  the  Indians,  and 
then  provided  means  for  their  removal  to  these  new  reservations,  and 
for  their  subsistence  there  ;  and  the  subsequent  acts  are  all  expressly 
in  continuance  of  the  same  measures.  And  from  all  the  acts,  and  the 
evidence  in  the  case,  the  conclusion  is,  that  the  United  States  rejected 
the  treaties  and  repudiated  the  reservations  and  measures  of  the  com- 
missioners, and  substituted  other  reservations  and  measures,  and  pro- 
vided for  them  and  for  them  only. 

Then  it  is  said  that  the  United  States  have  surveyed  and  assumed 
title  over  the  lands  ceded  by  the  Indians  in  the  treaties  made  by  the 
commissioners,  and  thus  substantially  affirmed  the  treaties.  It  is 
enough  to  say  that  it  is  a  part  of  the  case  that  all  those  treaties  were 
rejected  by  the  Senate,  and  never  came  into  existence  as  a  means  of 
title  or  of  claim  of  title  ;  and  whatever  may  have  been  the  action  of 
the  United  States,  there  is  no  reason  shown  for  referring  it  to  any 
claim  of  title  founded  on  those  rejected  treaties. 

It  was  argued  for  the  petitioner  that  the  relation  of  the  United  States 
to  the  Indians  was  analagous  to  that  of  guardian  and  ward  at  the  com- 
mon law,  and  that  the  supplies  furnished  to  the  Indians  were  thus  in 
performance  of  legal  obligations  of  the  United  States.  If  the  analogy 
could  be  sustained,  the  argument  founded  on  it  was  answered  at  the 
bar,  that  the  obligation  of  a  guardian  was  only  to  apply  the  ward's 
means  to  his  support,  and  not  to  furnish  means.  But  the  analogy 
does  not  exist,  for  the  relation  of  guardian  and  ward  is  a  personal 
relation  and  cannot  exist  between  nations,  whose  relations  are  by 
treaty  and  compact  between  themselves.  The  liability  of  a  guardian 
for  his  ward's  support  rests  on  the  fact  that  he  holds  all  the  ward's 
means  of  support ;  but  the  United  States  was  not  entitled  to  the  rents 


Digitized  by 


Google 


SAMUEL  J.    HENSLET.  15 

or  profits  of  the  lands,  or  the  goods  and  chattels  of  the  Indian  tribes 
or  nations  in  California. 

And  upon  the  whole  case  we  are  of  opinion  that  the  United  States 
are  not  legally  liable  upon  the  contract  claimed  upon,  because  it  was 
not  made  by  their  authority,  and  has  not  been  adopted  by  them. 

Our  decision  is,  that  the  petitioner  has  not  established  a  title  to  the 
relief  he  prays  for. 

This  decision  of  the  court,  it  will  be  seen,  decides  only  the  question 
of  its  own  jurisdiction.  The  facts  constitute  a  claim  upon  the  United 
States  of  a  high  order,  but  not  of  any  class  which  the  statutes  creating 
the  court  confided  to  its  jurisdiction.  The  decision  is,  ^'that  the 
United  States  are  not  legally  liable  upon  the  contract  claimed  upon, 
because  it  was  not  made  by  their  authority,  and  has  not  been  adopted 
by  them."  This  is  not  denied.  The  claim,  whatever  may  have  been 
urged  in  its  favor  before  the  court,  was  not  a  legal  claim  upon  any  valid 
contract  with  the  United  States,  or  its  agents,  acting  witnin  the  scope 
of  their  powers.  The  whole  class  of  these  claimants  were  voluntary 
creditors  of  the  United  States,  induced  to  become  such  by  circum- 
stances of  the  most  controlling  character.  They  had  no  security, 
except  their  confidence  in  the  integrity  and  assurances  of  payment  by 
the  accredited  officers  of  the  government,  and  they  trusted  to  these 
implicitly.  They  considered  that  there  was  no  hazard  in  the  venture, 
for  they  furnished  subsistence  to  starving  Indians,  at  a  price  which 
implied  prompt  ])ayment,  and  actually  received  drafts  upon  the  Com- 
missioner of  Indian  Affairs,  which,  of  course,  were  protested.  The 
committee,  however,  in  entertaining  this  case,  upon  grounds  upon 
which  it  is  competent  alone  for  Congress  to  act,  propose  to  treat  it  as 
a  moral  and  equitable  obligation  of  the  United  States,  to  reimburse 
those  creditors,  who  have,  it  is  believed,  become  so  without  any  fault 
of  their  own.  Undoubtedly  their  claim  to  the  equitable  consideration 
of  Congress  stands  upon  a  very  different  footing  to  that  of  a  legal 
contract.  In  the  latter  case,  it  would  be  enough  to  insist  alone  upon 
the  performance  of  the  contract ;  in  the  other,  it  is  necessary  to  go 
further,  and  show  the  good  faith  of  the  parties,  the  justness  of  the 
consideration,  and  the  public  benefit  of  the  service,  in  pursuance 
of  some  line  of  public  policy.  These  points  are  fully  established  by 
the  facts  found  by  the  court.  A  brief  statement  of  a  few  controlling 
facts  will  make  this  clear. 

In  the  acquisition  of  our  Pacific  possessions,  the  government  of  the 
United  States  has  adopted  new  views  and  a  new  policy  as  to  the  title 
of  the  Indians  to  the  soil.  They  are  regarded  only  as  occupants,  and 
no  treaty  of  purchase  has  been  made  with  them.  The  government 
assumes  a  paternal  relation  towards  them,  and  exercises  over  them  full 
jurisdiction,  imitating  in  this  the  wise  policy  of  the  Spanish  mission 
system  among  them.  The  settlers  of  California,  it  is  well  known,  paid 
no  respect  to  the  possessions  of  the  Indians.  The  miners,  penetrating  the 
valleys  and  mountains  in  search  of  gold,  successively  drove  the  Indians 
from  the  haunts  where  they  could  obtain  subsistence,  until  they  sought 
the  barren  crests  of  the  mountains.  An  irregular  and  predatory  system 
of  hostilities  soon  broke  forth.     It  threatened  extermination  to  the 
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Indians.  The  United  States  could  not  hare  restored  peace  at  the  cost 
of  millions.  The  policy  of  peace  was  wisely  adopted.  Treaties  were 
made  providing  homes  and  subsistence  for  the  Indians.  To  be  effectual, 
it  was  necessary  to  execute  them  immediately,  and  it  was  done.  With- 
out homes  or  subsistence,  they  could  not  await  the  tedious  delays  of  the 
ratification  of  the  treaties.  The  treaties  were  never  ratified,  but  peace 
was  restored ;  the  United  States  reaped  all  the  advantages  without  the 
inconveniences  attending  the  treaties;  an  expensive  war  was  avoided, 
and  a  rapid  and  peaceful  settlement  promoted.  These  were  certainly 
cardinal  objects  of  public  policy,  effected  at  the  expense  of  these  claim- 
ants, and  with  their  means.  There  was  then  effected  and  carried  out 
a  policy  of  a  constitutional  obligation  of  the  government  te  maintain 
peace  and  preserve  friendship  with  the  Indians. 

The  United  States  has  not  adopted  the  very  system  inaugurated  by 
those  defunct  treaties,  but  it  has  sanctioned  its  main  features,  that  of 
providing  homes  and  subsistence  to  the  Indians,  te  a  partial  extent. 
The  governmental  reserve  system  offers  homes  and  the  means  of  sub- 
sistence to  all  who  wish  to  labor,  and  thus  exchange  their  mode  of 
life  for  that  of  the  white  man.  The  committee  believe  that  the  United 
States  have  received  great  benefits  from  the  means  furnished  by  the 
claimants  in  aid  of  its  policy,  and  in  relief  of  its  treasury,  and  there  is 
no  reason  why  it  should  not  reimburse  them  with  a  just  indemnity. 
In  doing  so,  we  invent  no  new  principle,  nor  adopt  any  new  policy. 
The  United  States  has  often  repaid  the  expenses  of  the  States  in  sup- 
pressing Indian  hostilities.  Had  California  undertaken  the  task  of 
pacification  of  the  Indians  by  a  war,  she  would  have  been  the  creditor 
of  the  United  States  for  the  expenses  of  it.  Does  it  lessen  the  obliga- 
tion, that  the  more  humane  and  peaceful  policy  of  the  Indian  commis- 
sion has  effected  the  same  object?  Finally,  the  principle  involved  in 
the  whole  class  of  cases,  of  which  this  is  only  one,  was  distinctly  rec- 
ognized by  Congress,  in  an  act  passed  July  29, 1854,  in  favor  of  Colonel 
John  C.  Fremont,  one  of  those  who  furnished  beef  to  the  Indians  under 
contract  with  the  commissioners,  and  by  its  provision  he  received  near 
two  hundred  and  forty  thousand  dollars.  The  same  justice  should  be 
extended  to  all  the  other  claimants.  The  interest  in  that  case  was 
allowed  upon  exceptional  grounds,  and  in  violation  of  the  general 
rule.  No  circumstances  in  this  case  are  shown,  warranting  us  in  fol- 
lowing the  precedent  in  favor  of  Fremont  that  far.  The  conmiittee, 
therefore,  report  a  bill  for  the  amount  only  clearly  and  satisfactorily 
established  before  the  Court  of  Claims. 
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March  6,  1600.— Ordered  to  be  printed. 


3Ir.  Wilkinson  made  the  following 
REPORT, 

[To  accompany  Bill  S.  250.] 

2'he  Committee  oii  Pensions,  to  whom  was  refem'ed  the  petition  of  Kate 
D,  Tayloi',  vndow  of  Brevet  Captain  Oliver  H,  P,  Taylor,  praying 
for  a  pension,  beg  leave  to  report  that  they  have  had  the  same  under 
consideration,  and  find: 

That  the  husband  of  the  petitioner  was  a  cadet  in  1842 ;  brevet 
second  lieutenant,  dragoons,  Ist  July,  1846;  brevet  first  lieutenant, 
*'for  gallant  and  meritorious  conduct  in  New  Mexico,"  4th  February, 
1847;  brevetted  captain,  September,  1852;  killed  in  conflict  with  an 
overpowering  band  of  Indians  in  Washington  Territory,  17th  May, 
1858. 

The  petitioner  has  been  allowed  five  years*  half  pay,  at  the  rate  of 
|26  66^  per  month,  as  a  widow  of  a  first  lieutenant  of  dragoons.  She 
now  prays  the  half  pay  of  captain  of  dragoons,  as  her  late  husband 
was  a  brevet  captain,  and  discharging  the  duties  of  a  full  captain  at 
the  time  he  received  the  wounds  in  the  battle  with  the  Indians,  and 
from  which  he  died,  as  above  stated. 

It  appears  that  in  the  battle  of  the  17th  May,  1858,  between  the 
United  States  forces  under  Colonel  Steptoe  and  several  tribes  of 
Indians,  and  while  Colonel  Steptoe' s  command  was  in  retreat,  under 
the  fierce  and  pressing  pursuit  of  the  Indians,  ^Hhe  difficult  and  dan- 
gerous duty  was  assigned  to  Captain  Taylor  and  Lieutenant  Gaston, 
of  flanking  the  column ;  that  in  their  heroic  efforts  thus  to  protect  the 
main  body  from  the  swarming  savages,  they  both  fell  covered  with 
wounds  and  honor." 

It  also  appears  that  the  petitioner  has  been  left  to  support  her  two 
infant,  orphan  children,  and  is  destitute  of  means  for  their  mainte- 
nance. 

Your  committee,  after  giving  the  case  their  careful  attention,  believe 
it  to  be  a  meritorious  one,  and  therefore  report  a  bill  for  her  relief,  and 
recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  6,  I860.— Ordered  to  be  printed. 

Mr.  Bayard  submitted  the  following 

REPORT. 

The  Committee  on  the  Judiciary^  to  whom  was  referred  a  resolution  of 
the  Senate^  directing  thein  to  inquirey  and  report  whether  the  contracts 
heretofore  made  by  t^e  Secretary  of  the  Senate  with  Mrs.  Addine  Ser- 
geant j  and  renewed,  with  modifications ,  onthe\%  and  VI th  of  Febrvr^ 
ary,  1860, /or  binding  the  reserved  numbers  of  Senate  documents^  are 
authorized  by  la%o,  have  had  the  same  under  consideration^  and  report: 

That  by  a  joint  order  of  the  Senate  and  House  of  Representatives, 
made  at  the  first  session  of  the  first  Congress,  all  contracts  for  the 
printing  and  binding  business,  on  the  most  reasonable  terms,  were 
mtrust^  to  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House. 
That  the  same  joint  order  directed  the  acts  of  Congress  and  Journals 
of  each  House  to  be  '^  distributed  to  the  members  of  the  legislative,  to 
the  executive,  and  judicial,  and  heads  of  departments  of  the  govern- 
ment of  the  United  States,  and  the  executive,  legislative,  and  judicial 
of  the  several  States." 

Frequent  acts  of  Congress  have  been  since  passed  in  relation  to  the 
printing  of  copies  of  all  documents  ordered  by  either  House,  but  no 
act  in  relation  to  the  binding  of  what  are  recognized  as  the  usual 
number,  or  reserved  copies,  has  ever  been  passed. 

Subsequently  to  the  making  of  this  joint  order,  the  Senate  has 
ordered  the  prmting  of  such  documents  as  it  deemed  necessary  for  its 
use,  and  the  usual  number  has  been  prescribed  by  general  orders ;  and 
where  additional  copies  were  deemed  necessary,  a  special  order  author- 
izing the  printing,  and  designating  them  as  additional  copies,  has 
always  been  requisite.  Of  this  usual  number,  at  the  close  of  each 
session  a  certain  number  has,  by  a  usage  which  runs  beyond  the 
memory  of  man,  arising  probably  under  the  joint  order  of  the  first 
Congress,  been  reserved  ;  and  copies  of  aZZ  documents  so  reserved,  have 
been  bound,  and  furnished  by  the  Secretary  to  the  different  committee 
rooms,  the  Secretary's  office,  and  one  copy  to  each  Senator  of  such 
documents  as  were  ordered  to  be  printed  by  the  Senate  during  his  term 
of  office. 

The  printing,  until  the  act  of  August  26,  1852,  as  well  as  the  bind- 
ing, has  always  been  paid  out  of  the  contingent  fund  of  the  Senate, 
and  in  the  absence  of  any  act  of  Congress,  or  order  of  the  Senate  to 
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the  contrary,  the  Committee  to  Audit  and  CJontrol  the  Contingent 
Expenses  of  the  Senate,  have  authorized  the  binding  of  such  number 
of  reserved  copies  as  were  deemed  requisite  by  it.  These  reserved 
copies,  until  the  year  1849,  were  bound  by  the  printers  of  the  Senate 
for  the  time  being,  at  the  usual  and  customary  prices  under  the  8ui>er- 
intendence  of  the  Secretary  of  the  Senate,  by  authority  of  the  com- 
mittee. 

In  the  beginning  of  1849,  the  Secretary,  by  the  direction  of  the 
committee,  after  advertising  f(»r  proposals  for  the  binding  of  reserved 
numbers,  on  the  30th  of  May,  1849,  made  a  contract  witli  John  Ser- 
geant, for  binding  the  reserved  numbers  for  the  31st  Congress. 
After  the  death  of  John  Sergeant,  a  contract  for  binding  the  reserved 
numbers  was,  by  the  authority  of  the  committee,  made  by  the  Secretary, 
with  Adeline  Sergeant,  his  widow,  and  on  the  16th  February  last, 
the  contract  was  continued  with  modifications,  for  binding  the  reserved 
copies,  by  the  authority  and  with  the  approval  of  the  committee. 

The  authority,  therefore,  of  the  Secretary  to  make  the  contracts  spe- 
cified in  the  resolution,  necessarily  depends  upon  the  joint  order  of 
1789,  the  usage  under  it,  and  the  authority  of  the  Committee  on  Con- 
tingent Expenses.  A  Committee  to  Audit  and  Control  the  Contingent 
Expenses  of  the  Senate,  was  established  by  a  rule  of  the  Senate,  adopted 
November  4,  1807. 

It  seems  to  admit  of  no  doubt,  that  the  Senate  has  full  authority  to 
have  printed  and  bound  such  documents  as  may  be  by  it  deemed 
necessary  and  proi^er,  in  the  absence  of  any  restrictive  law,  and  that 
such  binding  and  printing  forms  part  of  its  contingent  expenses. 

The  authority  given  to  the  committee  by  the  loile  of  1807,  is  to  con- 
trol, as  well  as  audit  the  contingent  expenses  of  the  Senate;  and  under 
that  authority,  the  binding  of  resei-ved  copies  has  been  always  done 
under  the  superintendence  of  the  Secretary,  by  the  directions  of  the 
committee;  additional  copies  or  extra  numbers,  stand  upon  a  diflerent 
footing.  By  a  clause  in  the  civil  and  diplomatic  act,  passed  March  3, 
1853,  * 'additional  copies,"  and  additional  copies  alone,  are  directed 
to  be  bound  under  the  direction  of  the  respective  committees  on  print- 
ing of  each  house,  and  at  a  price  limited  in  the  act.  Previous  to 
January,  1852,  additional  copies  ordered  by  the  Senate,  had  also  been 
bound  under  the  authority  of  the  Committee  on  Contingent  Expenses, 
though  in  a  different  and  less  perfect  manner  than  the  reserved  copies. 
Congress  must  be  presumed  to  have  known  the  mode  in  which  its  bind- 
ing was  done  previous  to  the  passage  of  the  joint  resolution  of  January 
27,  1852,  which  was  applicable  to  the  32d  Congress  alone,  and  the 
law  being  made  permanent  in  March,  1853,  by  a  clause  in  the  general 
appropriation  bill,  the  inference  seems  reasonable  that  it  was  tlie  inten- 
tion of  the  legislature  to  sanction  and  continue  the  mode  in  which 
reserved  documents  had  been  previously  bound.  The  authority  of  the 
Committee  on  (contingent  Expenses,  to  authorize  and  direct  the  bind- 
ing of  reserved  documents,  if  it  ever  could  have  been  questioned  be- 
fore, existing  as  it  did  under  a  usage  of  nearly  half  a  century,  is  im- 
plied in  the  regulation  for  binding  **  additional  copies"  made  in  1853. 

The  implication  becomes  irresistible  when  regard  is  had  to  the  pro- 
visions of  the  third  section  of  the  act  passed  March  3,  1859,  making 
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api)roi)riation  for  tlie  legislative,  executive,  and  judicial  expenses  of 
the  government. — (Stat,  at  Large^  vol.  2,  page  422.) 

By  the  provisions  of  that  section,  the  reserved  copies  are  limited  to 
1,550,  and  it  is  further  provided  that  *'the  reserved  (regular)  numbers 
shall  be  distributed  by  the  officers  of  the  house  first  ordering  the  print- 
ing of  the  same,  to  the  same  persons,  and  in  the  same  manner,  as  such 
numbers  heretofore  ordered  by  both  houses  have  been  distributed." 

Reserved  numbers  had  always  been  distributed  before  the  passage  of 
that  act,  by  the  Secretary  of  the  Senate,  as  previously  stated,  and  in 
bmmd  copies.  * 

The  committee,  therefore,  cannot  doubt  that  the  Secretary  of  the 
Senate  had  full  authority,  under  the  direction  of  the  Committee  to 
Audit  and  Control  the  Contingent  Expenses  of  the  Senate,  to  make 
the  contracts  with  Mrs.  Adeline  Sergeant  mentioned  in  the  resolution 
of  inquiry  referred  to  them,  the  same  having  been  made  by  him  under 
the  direction  and  with  the  approval  of  that  committee. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  6,  1860. — Ordered  to  be  printed. 

Mr.  Clay  Hubmitted  the  following 

REPORT. 

The  Committee  mi  Pensions ,  to  loJwm  was  referred  the  petition  of  Lemuel 
jybrster,  praying  a  pension  on  account  of  a  disability  incurred  while 
employed  as  a  toaiter  to  a  militia  officer  in  the  United  Staples  service, 
during  the  last  tear  toith  Great  Britain  ^  having  carefully  examined 
the  same,  beg  leave  to  repmi;  : 

That  said  petition  has  been  before  Congress  during  several  of  the 
past  sessions,  and  upon  which  favorable  reports  have  been  made,  but 
upon  examining  carefully  the  evidence,  your  committee  perceive  that 
the  petitioner  prays  a  pension  on  account  of  disease  contracted  while 
employed  as  a  waiter  to  an  officer  in  the  war  of  1812;  that  during 
employment  as  aforesaid,  he  was  taken  sick  of  the  '^spotted,  or  camp 
fever,"  from  the  effects  of  which  he  has  lost  the  sight  of  one  eye 
entirely,  the  faculty  of  speech  ^one,  that  he  is  perfectly  deaf,  and  all 
hopes  of  his  usefulness  or  ha]>piness  in  life  utterly  destroyed. 

There  is  no  evidence  from  the  rolls  to  show  that  the  petitioner  was 
ever  detaile<l  as  waiter,  (according  to  the  testimony  he  was  then  but 
twelve  years  of  age,)  nor  is  there  any  evidence  before  the  committee 
showing  the  names  of  those  officers,  or  other  witnesses,  who  have 
given  their  affidavits  in  the  case,  were  officers,  or  in  a  position  to  know 
the  facts  about  which  they  testify. 

The  committee  therefore  recommend  tliat  the  prayer  of  the  peti- 
tioner be  denied  for  the  reasons  above  stated. 

Your  committee  also  state  that  the  general  statutes  granting  pen- 
sions do  not  recognize  any  claims  of  this  character.  It  is  a  condition 
of  the  invalid  pension  system  that  its  benefits  shall  be  extended  to 
those  only  who  have  been  disabled  by  wounds  or  disease  while  in  the 
line  of  their  duty  in  the  army  or  navy  of  the  United  States,  and  not 
to  employes  of  officers  or  soldiers  of  the  army.  The  petitioner  was 
neither  a  volunteer  or  drafted  soldier,  but  the  servant  of  an  officer. 
He  was  employed  and  paid  to  serve  an  individual  and  not  the  country. 
He  incurred  no  privations  or  i>erils,  and  rendered  no  service  or  duty 
to  the  government.  The  committee  would  not  recommend  so  wide  a 
departure  from  the  j>rinci]>les  and  policy  of  the  pension  system  if  the 
statements  of  the  petitioner  were  lully  nroved.  It  would  be  a  prece- 
dent for  other  civil  pensions,  which  miglit  soon  create  a  system,  which 
cannot  now,  probably,  find  a  single  advocate  in  the  Senate. 
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1st  Sesaim.     S  l    No.  115. 


IN  THE  SENATE  OF  THE  UNITED  STATES, 


March  6,  I860.— Ordered  to  be  printed. 


Mr.  Nicholson  submitted  the  following 

REPORT. 

The  Committee  on  Revolutionary  Claims,  to  whom  was  referred  the 

Setition  of  Catharine  Lydia  McLeod,  only  surviving  child  of  Ebenezer 
[arkham,  a  Canadian  refugee,  praying  relief  on  account  of  the  losses 
and  sufferings  of  her  father  in  aiding  tne  cause  of  the  American  revo- 
lution, have  agreed  to  the  following  report: 

In  the  Senate  of  the  United  States,  April  13,  1858. 

Tlie  Committee  on  Itevduttonary  Claims^  to  whom  was  re/erred  tJte  peti- 
tion of  Catharine  Lydia  McLeod^  only  surviving  heir  of  Ebenezer 
Markham^  having  had  the  same  under  consideration,  beg  have  to  sub- 
mit the  following  report: 

The  petitioner  is  the  daughter  and  only  surviving  heir  of  Ebenezer 
Markham.  That  at  the  breaking  out  of  the  American  revolution,  her 
father  was  a  merchant  residing  at  Montreal,  and  warmly  espoused  the 
cause  of  the  rebels,  as  they  were  called  ;  that  her  father,  in  consequence, 
was  seized  and  imprisoned  for  a  long  time,  at  various  periods  of  the 
>var;  that  after  or  during  the  struggle  for  independence,  he  removed 
to  the  United  States  and  settled,  first  in  New  York,  on  a  piece  of  land, 
320  acres,  given  by  the  said  State,  which  was  poor  and  of  little  value ; 
that  he  afterwards  settled  in  Vermont,  where  ne  was  sued  for  his  old 
debts  contracted  while  he  resided  in  Canada,  and  imprisoned  until  his 
death,  in  1818,  as  he  was  unable  to  pay. 

The  above  is  a  summary  of  the  tacts  stated  in  the  petition.  The 
evidenw,  though  not  very  satisfactory,  is  perhaps  the  best  which  can 
now  be  j)roduced.  Your  committee,  heretofore,  have  been  constrained 
to  report  against  these  antiquated  claims.  If  the  facts  stated  be  true, 
the  said  Elienezcr  Markham  was  treated  with  great  severity  by  the 
enemy  on  account  of  his  principles  ;  but  hundreds  of  others  suffered  as 
much  in  defense  of  civil  liberty,  and  if  the  treasury  should  be  opened 
to  all  who  suffered  in  person  and  property  during  that  memorable 
struggle  for  independence  it  would  soon  be  empty.  After  a  lapse  of 
seventy-five  years,  your  committee  do  not  feel  at  liberty  to  recommend 
the  i)ctitioner's  case  to  the  favorable  consideration  of  Congress,  and 
therefore  ask  to  be  discharged  from  the  further  consideration  of  it. 
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l9t  Session.      S  I  No.  116. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  7,  1860.~Ordered  to  be  printed. 


Mr.  SsBASTiAN  made  the  following 

REPORT. 

[To  accompany  Bill  S.  253.] 

The  Committee  on  Indian  Affairs^  to  whom  was  re/erred  the  memorial 
of  WetonsaWy  son  of  James  Connor ,  have  had  the  same  under  consid- 
erationy  and  beg  leave  to  report  a^  follows: 

The  memorialists,  the  legal  representatives  of  Wetonsaw,  son  ef 
James  Connor,  state,  that  in  the  treaty  of  14th  January,  1837,  between 
the  United  States  and  the  Saginaw  band  of  Chippewa  Indians,  the 
sum  of  $400  was  secured  to  said  Wetonsaw,  and  paid  by  mistake  to 
other  parties.  They  claim  payment  of  this  amount,  and  the  com- 
mittee submit  the  letter  of  the  Commissioner  of  Indian  Aflfairs,  hereto 
annexed,  as  a  full  and  brief  report  of  the  facts. 

Department  of  the  Interior, 
Office  Indian  Affairs,  February  4,  1860. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  memorial 
to  Congress  of  the  legal  representatives  of  Wetonsaw,  son  of  James 
Connor,  deceased,  signed  by  Josiah  Polk,  attorney,  &c.,  inclosed  in 
your  communication  of  the  24th  ultimo,  and  in  reference  thereto, 
have  to  st-ate  as  follows  : 

Under  the  Saginaw  treaty  of  January  14,  1837,  per  schedule  B, 
attached  thereto,  (see  Statutes  at  Large,  volume  7,  page  532,)  there 
was  reserved  for  '' Wetonsaw,  son  of  James  Connor,  |400." 

In  the  second  quarter  of  1856,  Agent  Gilbert  paid  the  amount 
reserved  to  Wetonsaw  to  parties  representing  themselves  to  be  the 
heirs  of  said  Wetonsaw,  living  in  Michigan.  Subsequently  it  was 
ascertained,  by  investigation,  through  Agent  Fitch,  that  the  payment 
by  Agent  Gilbert  was  erroneously  made,  and  that  James  Connor,  jr., 
who  died  in  Hamilton  county,  Indiana,  some  time  in  1848,  and  on 
which  estate  William  Connor  and  Hiram  G.  Fitch,  of  the  county  of 
Hamilton,  in  the  State  of  Indiana,  are  the  administrators,  was  the 
person  mentioned  as  Wetonsaw,  son  of  James  Connor,  in  schedule  B 
attached  to  the  treaty  of  January  14,  1837. 
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2  WETONSAW. 

In  view,  then,  of  the  above  state  of  facts,  this  office  would  respect- 
fully recommend  that  the  prayer  made  in  the  memorial  referr^  to 
should  be  granted. 

The  memorial  referred  to  in  the  foregoing  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

A.  B.  GREENWOOD, 
Cammissumer. 
Hon,  W,  K.  Sbbastiak, 

Chairman  Committee  on  Indian  Affairs,  U.  S.  Senate. 
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let  Session.     J  {   No.  117. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabcr  7,  I860.— Ordered  to  be  printed. 


Mr.  Mallobt  submitted  the  following 

REPORT. 

The  Committee  on  ClaimSy  to  whom  was  referred  the  petition  of  WiUiam 
O.  Bidgdy,  have  had  the  same  under  consideraitony  and  thereupon  . 
report: 

The  petitioner  "claims  from  the  United  States  indemnity  for  prop- 
erty destroyed  during  the  late  war  with  Great  Britain,"  this  property 
consisting  of  tobacco  stored  in  tobacco-warehouses  in  Prince  George's 
and  Charles  counties,  Maryland. 

Your  committee  have  siven  to  the  facts  involved  in  this  and  other 
similar  cases,  commonly  known  as  the  "  Maryland  tobacco  cases,"  and 
to  the  principles  of  law  applicable  to  them,  all  the  consideration  which 
their  character  and  magnitude  require ;  and  they  beg  leave  to  refer  to 
their  report,  No.  175,  1st  session,  35th  Congress,  for  the  reasons  of 
their  judgment  thereon. 

From  these  facts  and  principles,  they  think  that  the  prayer  of  the 
petitioner  ou^ht  not  to  be  granted ;  and  they  recommend  the  adoption 
of  the  following  resolution: 

Besolvedj  That  the  prayer  of  the  petitioner  be  rejected. 
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1*^  Session.     J  {   No.  118. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  8, 18G0.— Ordered  to  be  printed. 

Mr.  MALLOftT  submitted  the  following 

REPORT. 

The  Committee  on  Claims,  to  whom  teas  re/erred  the  petition  of  the  legal 
representatives  of  John  G.  MackaU,  have  had  the  same  under  consid- 
eration, and  thereupon  report : 

The  petitioners  claim  from  the  United  States  payment  for  a  dwelling 
house  and  its  appurtenant  out-buildings,  which  belonged  to  John  G. 
Mackall,  in  Calvert  county,  Maryland,  and  which  the  British  forces 
destroyed  in  1814  ;  and  they  allege  that  it  was  burned  in  consequence 
of  its  ^'occupation  by  the  American  forces."  This  claim  has  been 
urged  during  the  last  forty-four  years,  either  before  the  executive 
officers  of  the  government  or  before  Congress.  It  seems  to  have  been 
one  of  the  first  cases  presented  under  the  act  of  April  9,  1816.  [Stat. 
at  Large,  vol.  3,  p.  261.] 

The  following  is  the  letter  of  the  Third  Auditor  to  the  committee  of 
the  House  of  Representatives  of  1846,  together  with  the  statement  and 
summary  of  the  facts  involved  in  the  case,  made  by  tlie  Commissioner, 
Bichard  Bland  Lee : 

Treasury  DEPARTaiENT,  Third  Auditor's  Office, 

Fehruary  6,  1846. 

Sir  :  I  have  had  the  honor  to  receive  your  letter  of  the  3d  instant, 
inclosing  the  petition  and  papers  of  James  J.  Mackall  and  others,  heirs 
and  representatives  of  Captain  John  Gr.  Mackall,  deceased,  in  which 
you  say,  *^  The  Committee  of  Claims  desire  to  know  whether  any 
information  exists  in  your  (this)  office,  and  if  so,  that  it  be  communi- 
cated, calculated  to  throw  any  light  upon  the  merits  of  this  claim. ' '  In 
reply,  I  have  the  honor  to  state  that,  on  referring  to  the  records  and 
files  of  the  office,  it  is  found  that  a  claim  in  the  name  of  John  G. 
Mackall,  for  the  loss  of  a  dwelling  and  other  houses  and  property,  said 
to  have  been  destroyed  by  the  British,  in  the  year  1814,  nad  been  pre- 
sented for  payment  or  adjudication  by  the  late  Commissioner  on 
Claims,  Richard  B.  Lee,  Esq.,  and  that  commissioners  had  been  by  him 
appointed  in  Octeber,  1816,  to  take  testimony  in  the  case,  who  made 
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their  return  early  in  December  following,  upon  which  Commissioner 
Lee  made  a  statement  of  the  evidence  obtained,  and  a  summary  of  the 
facts,  and  transmitted  the  papers  to  Congress  on  the  10th  of  December, 
1817.  These  papers  were  subsequently,  at  my  request,  transferred 
from  the  files  of  that  body  to  this  ofiice.  It  appears  from  the  indorse- 
ments on  the  envelope  of  the  papers,  that  they  were  referred  on  the 
10th  December,  1817,  to  the  Committee  on  Claims ;  on  the  17th  of  the 
same  month,  *^ report  made,  concurred  in,  and  petition  rejected;" 
December  18,  1857,  subject  reconsidered  and  committed  to  Committee 
Whole  House  on  the  report  in  the  case  of  John  J.  Pattison  ;  January 
23,  1818,  ordered  to  lie  upon  the  table.  I  inclose  herewith  a  copy  of 
the  statement  of  the  evidence  and  summary  of  facts  referred  to  above, 
which  is  all  the  information  the  records  of  this  oflSce  have  been  found 
to  afford  on  the  subject.  I  have  the  honor  to  return  the  petition  and 
papers. 

Most  respectfully,  your  obedient  servant, 

PETER  HAGNEB, 

Auditor. 
Hon.  John  A.  Rockwell, 

House  of  BepresentcUives. 


'    case  of  captain  john  g.  mackall. 

Office  of  Claims,  &c., 
Washington,  December  10,  1817. 
Captain  John  G.  Mackall  claims  payment  for  a  frame  dwelling- 
house,  kitchen,  out-houses,  furniture,  and  grain  destroyed  by  the  enemy 
near  the  Patuxent  river,  in  Calvert  county,  Maryland,  in  consequence, 
as  he  alleges,  of  the  dwelling-house  having  been  in  the  military  occu- 
pation of  the  United  States,  and  he  estimates  the  value  of  his  property 
so  destroyed,  as  follows: 

Dwelling-house |6,000 

Kitchen  and  out-houses 1,000 

Furniture 600 

Grain 200 

Total $7,800 

StatemerU  of  the  evidence. 
It  appears  by  the  depositions  of  Major  Walker  and  Captain  Mc Wil- 
liams, that  on  the  11th  of  June,  1814,  they,  with  others,  accompanied 
Lieutenant  Neale  of  the  United  States  army,  (since  deceased,)  with 
dispatches  to  Commodore  Barney,  then  blockaded  by  the  enemy  in  St. 
Leonard's  creek ;  that  they  crossed  the  Patuxent  river  and  went  to  the 
claimant's  house,  where  they  procured  horses,  and  then  proceeded  to 
the  commodore ;  that  on  their  way  back  they  saw  the  claimant  (who 
stated  that  he  was  from  home  on  duty)  and  obtained  his  consent  to 
their  stopping  at  his  houses  and  refreshing  themselves;  that  finding 
on  their  reaching  it,  on  account  of  the  absence  of  some  of  their  com- 
pany, they  could  not  recross  the  river  that  night,  they  lodged  in  said 
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house ;  that  on  the  following  morning,  when  crossing  the  river,  the 
the  British  harges  were  in  sight  and  were  making  for  the  shore  which 
they  had  just  left,  and  fired  at  it  several  guns,  and  that  Lieutenant 
Neale  was  dressed  in  uniform  and  wore  his  sword. 

It  appears  by  the  depositions  of  Captain  Gray  and  James  Denton, 
a  sergeant  in  the  company  he  commanded,  that  on  the  15th  of 
June,  1814,  the  enemy  ascended  the  Patuxent  river  in  a  schooner  and 
fourteen  or  fifteen  barges;  that  a  part  of  the  company,  about  sixty  in 
number,  was  stationed  within  one  hundred  and  fifty  yards  of  the 
claimant's  house  for  its  protection;  and  Captain  Q-ray  and  Sergeant 
Denton  went  to  the  house  and  found  there  a  person  by  the  name  of 
Crane  (now  dead)  who  resided  with  the  claimant  in  the  capacity  of  a 
schoolmaster,  and  having  informed  him  of  the  right  of  their  visit,  he 
objected  to  any  opposition  being  made  to  the  enemy,  as  they  were  too 
many  in  number  for  the  captain's  command,  and  required  him  and 
Sergeant  Denton  to  leave  the  house,  which  after  some  persuasion  they 
did,  and  retreated  with  said  company ;  -and  that  when  they  were  at 
the  claimant's  house  they  were  in  rail  view  of  the  enemy. 

It  appears  by  the  deposition  of  George  Posey,  a  member  of  Captain 
Gray's  company,  (after  a  statement  of  the  fact  of  the  company's  having 
halted  within  one  hundred  and  fifty  yards  of  the  claimant's  house,) 
that  on  their  retreat  they  were  fired  at  by  the  enemy's  troops. 

It  appears  by  the  deposition  of  Edward  Truman,  that  a  few  days 
after  the  burning  of  the  claimant's  houses,  he  saw  Mr.  Crane,  who 
stated  that  he  had  been  requested  by  the  claimant  to  stay  at  his  house 
and  endeavor  to  protect  it.  That  the  British  officer  who  first  entered 
the  house  told  him  (Crane)  it  should  not  be  burnt,  but  he  was  or- 
dered to  the  river  as  a  prisoner  of  war,  and  when  he  arrived  there, 
an  officer  said  to  him  he  nad  seen  some  militia  about  the  house,  and  it 
should  be  burnt,  and  then  in  his  presence  ordered  a  man  to  go  and  set 
fire  to  it. 

It  appears  further  by  Sergeant  Denton's  deposition,  that  Crane  .told 
him  that  he  (Crane)  heard  some  British  officers  say  the  claimant's 
house  was  burnt  in  consequence  of  their  seeing  the  militia  at  it. 

It  appears  by  the  deposition  of  James  Jones,  that  in  August,  1814, 
he  had  a  conversation  with  a  British  officer,  respecting  the  burning 
the  claimant's  houses,  in  the  course  of  which  the  officer  said  they  were 
hurnt  in  consequence  of  one  of  the  British  marines  having  been 
wounded  near  them,  and  that  no  other  houses  were  burnt  at  the  same 
time  and  on  the  same  shore  except  Captain  John  Browne's. 

It  appears  by  the  deposition  of  Dr.  John  Dare,  that  he  was  well 
acquainted  with  the  claimant's  buildings,  and  that  they  were  worth, 
AS  he  believes,  the  following  sums,  viz : 

Dwelling-house $4,500 

Out-house 500 

5,000 
And  the  materials  remaining  after  destruction 50 

4,950 
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And  it  appears  by  the  deposition  of  the  claimant,  that  he  has  received 
no  compensation  from  any  officer,  or  agent,  or  department  of  the  gov- 
ernment of  the  United  States,  for  the  destruction  of  his  houses,  and 
that  he  did  not  agree  with  any  officer  or  agent  of  the  government  to 
run  any  risk  on  account  of  the  use  of  the  same  in  the  public  service, 
and  that  the  testimony  he  has  produced  is  the  best  he  could  obtain. 

Summary  offo/cts. 

It  appears  that  the  claimant's  house  was  occupied  on  the  evening  of 
the  11th  of  June,  1814,  as  quarters  for  a  party  under  Lieutenant  Neale, 
now  deceased.  That  the  next  day,  when  crossing  the  river  Patuxent 
from  the  house,  this  party  was  in  view  of  the  enemy,  who  fired  upon 
the  shore  from  their  barges.     Lieutenant  Neale  was  in  uniform. 

It  appears  that  a  party  of  militia,  on  the  15th  of  June,  1814,  the 
day  of  its  destruction,  took  a  position  about  one  hundred  and  fifty 
yards  from  the  house  for  the  purpose  of  defending  it ;  that  the  com- 
manding officer,  and  another  officer,  went  to  the  house  and  were  seen 
there  by  the  enemy  ;  that  the  commander  was  persuaded  by  a  person 
in  custody  of  the  house  to  leave  it  and  make  no  resistance  from  the 
superior  numbers  of  the  enemy.  It  is  also  proved  that  the  enemy 
declared  that  they  burnt  the  claimant's  houses,  because  they  saw  the 
militia  at  them,  and  because  one  of  their  marines  had  been  wounded 
near  them.  It  does  not  appear  that  any  of  the  houses  of  the  claimant 
except  the  dwelling-house,  was  ever  occupied  as  barracks,  and  none  as 
military  deposits,  and  that  the  dwelling-house,  on  the  day  of  its  de- 
struction was  not  so  occupied,  unless  (Congress  shall  deem  it  equitable 
to  regard  the  appearance  of  the  commander  of  the  corps,  stationed  on 
the  land  for  its  defense  on  that  day  with  one  of  his  officers  at  the 
house  in  sight  of  the  enemy,  as  such  occupation.  It  is  proved  that 
the  enemy  made  these  circumstances  a  pretext  for  destroying  the 
houses  of  the  claimant.  But  if  Congress  snail  be  of  opinion  that  the 
occupation  of  the  dwelling-house  of  the  claimant  was  such  as  to  require 
indemnification,  and  shall  confine  themselves  to  the  construction  of 
the  President  of  the  law  of  9th  April,  1816,  as  stated  in  the  case  of 
Mrs.  George  Thompson's  executor:  ^^That  consequential  damage  is 
not  provided  for;"  nis  claim  of  redress  must  be  limited  to  the  actual 
value  of  said  dwelling-house  at  the  time  of  destruction,  amounting, 
after  deducting  the  value  of  the  materials  remaining,  to  the  sum  of 
$4,450.  The  estimate  made  by  the  claimant  of  all  the  damage  sus- 
tained by  him,  amounts  to  $7,800. 

All  which  is  respectfully  submitted, 

RICHARD  BLAND  LEE,  C.  C. 


Before  referring  to  the  proof  submitted  in  support  of  the  memorial, 
your  committee  deem  it  proper  to  advert  to  the  principles  of  public  law 
which  the  claim  involves ;  to  the  Congressional  and  departmental  action 
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heretofore  had  in  such  cases ;  and  particularly  to  the  case  of Cat- 

lett,  claiming  indemnity  for  tobacco  destroyed  at  the  same  time  in 
* '  Magrvder's  warehouse, ' ' 

Upon  the  termination  of  the  war  of  1812,  Congress,  to  provide  for 
the  payment  of  private  property  taken  for  the  public  use,  or  destroyed 
by  the  enemy  because  of  its  use  and  occupation  by  the  United  States, 
passed  the  act  of  April  9,  1816. — (See  Statutes  at  large,  vol.  -,  p.  — .) 

Section  9  provided  ''that  any  person  who,  in  the  time  aforesaid,  has 
sustained  damage  by  the  destruction  of  his  or  her  house  or  building  by 
the  enemy,  while  the  same  was  occupied  as  a  military  deposit,  under 
.  the  authority  of  an  officer  or  agent  of  the  United  States,  shall  be  allowed 
and  paid  the  amount  of  such  damage :  Provided,  it  shall  appear  that 
such  occupation  was  the  cause  of  its  destruction." 

Section  15  provided  ''that  no  claim  authorized  by  this  act  shall  be 
allowed  or  paid  unless  the  same  shall  be  exhibited  within  two  years 
from  the  passing  hereof.'' 

The  commissioner  appointed  to  determine  the  claims  to  be  presented 
under  this  act  at  once  entered  upon  his  duties,  and  the  President  of 
the  United  States,  through  the  Secretary  of  War,  instructed  him  as  to 
the  construction  of  the  ninth  section,  above  cited,  as  follows: — (See 
State  Papers,  vol.  Claims,  pp.  491,  691.) 

"The  ninth  section  of  the  act  extends  only  to  cases  of  destruction  of 
property  by  the  enemy  which  are  justifiable  by  the  laws  of  civilized 
wanare.  The  occupation  of  houses  or  buildings  as  places  of  military 
deposit,  or  by  an  armed  force,  must  be  continued  up  to  the  time  of  the 
destruction. 

"That  the  occupation  of  houses  or  buildings  by  an  armed  force  for 
a  night,  upon  a  march,  is  not  within  the  meaning  of  the  said  section, 
unless  within  the  immediate  presence  of  the  enemy. 

"That  no  compensation,  by  way  of  interest,  rent,  or  damage,  can  be 
allowed  under  the  act  for  the  time  which  elapses  between  the  destruc- 
tion of  the  property  and  the  decision  of  the  commissioner. 

"  That  the  act  does  not  extend  to  the  case  of  consequential  injury, 
resulting  from  the  destruction  of  houses  or  buildings  under  the  ninth 
section. 

"No  compensation  can  therefore  be  allowed  for  the  destruction  of 
houses  or  buildings  not  occupied  as  a  military  deposit  or  bv  military 
force." 

The  commissioner  had  entered  upon  his  duties  about  the  first  of  June, 
1816;  the  President's  instructions  are  dated  21st  October,  1816,  and, 
on  the  1st  of  November  following,  he  directed  the  commissioner  to  sus- 
pend all  decisions  under  this  ninth  section  until  further  advised;  and, 
on  the  6th  of  December,  1816,  the  President  sent  to  Congress  the  fol- 
lowing special  message: 

"2b  the  Senate  and  House  of  Representatives  of  the  United  States: 

"The  ninth  section  of  the  act  passed  at  the  last  session  of  Congress 
'to  authorize  the  payment  for  property  lost,  captured,  or  destroyed  by 
the  enemy,  while  in  the  military  service  of  the  United  States,  and  for 
other  purposes,'  having  received  a  construction  giving  it  a  scope  of 
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great  and  uncertain  extent,  I  thought  it  proper  that  proceedings  rela- 
tive to  claims  under  that  part  of  the  act  should  be  suspended  until 
Congress  should  have  an  opportunity  of  defining  more  precisely  the 
cases  contemplated  by  them.  With  that  view,  I  now  recommend  the 
subject  to  their  consideration.  They  will  have  an  opportunity,  at  the 
same  time,  of  considering  how  far  the  provisions  of  the  act  may  be  ren- 
dered more  clear  and  precise  in  their  import. 

^^  JAMES  MADISON." 
(See  State  Papers,  vol.  Claims,  p.  484.) 

This  message  was  referred  to  the  House  Committee  on  Claims,  who 
reported  (ITth  December,  1816,)  "that  the  committee  were  decidedly 
of  the  opinion  that  the  commissioner,  appointed  to  carry  the  act  into 
effect,  had  given  and  was  still  disposed  to  give  to  the  law  an  exten- 
sion of  construction  not  contemplated  by  Congress  at  the  time  of  its 
passage,  and  not  warranted  by  its  object."  They  notice  cases  of  un- 
warranted adjudications,  and  lay  down  the  rule  that  '^a  mere  tempo- 
rary occupation  of  the  house  for  one  night  and  a  part  of  the  next  day 
by  one  or  two  companies  of  militia,  cannot  impart  to  the  house  even 
the  character  of  barracks,  but  much  less  that  of  a  military  deposit." 

These  proceedings  resulted  in  the  passage  of  the  act  of  1817,  the 
first  section  of  which  provided  '^that  the  ninth  section  of  the  act 
entitled  ^  An  act  authorizing  the  payment  for  property  lost,  captured, 
or  destroyed  by  the  enemy  while  in  the  military  service  of  the  United 
States,  and  for  other  purposes,'  passed  on  the  9th  of  April,  1816,  shall 
be  construed  to  extend  only  to  houses  or  other  buildings  occupied  by 
an  order  of  an  officer  or  agent  of  the  United  States,  as  a  place  of  de- 
posit for  military  or  naval  stores,  or  as  barracks  for  the  military  forces 
ofthe  United  States." 

The  expediency  of  continuing  in  force  these  two  acts  of  1816-17 
was  submitted  to  the  House  Committee  on  Claims,  who  reported 
against  it,  principally  on  the  ground  that  frauds  had  been  committed 
under  them ;  and  they  were  allowed  to  expire  on  the  18th  April, 
1818,  the  undetermined  cases  under  them  being  referred  to  the  Third 
Auditor. — (See  State  Papers,  vol.  Claims,  p.  590.) 

By  the  act  of  ^d  March^  1825,  claimants  who  had  presented  their 
claims  under  the  provisions  of  the  acts  of  1816-17,  but  who  had 
failed  to  obtain  final  action  thereon,  were  authorized  to  present  them 
to  the  Third  Auditor,  who  was  authorized  to  adjudicate  and  certify 
them  for  payment,  under  the  provisions  of  said  acts. 

Your  committee  have  made  special  reference  to  these  acts,  not  only 
because  those  of  1816-17  were  passed  while  the  evils  they  were  de- 
signed to  relieve  were  fresh  in  the  memory  of  Congress,  but  because 
they  contain  all  the  relief  which  Congress  deemed  it  just  to  afford. 

Throughout  the  fourteenth  and  fifteenth  Congresses  numerous  ap- 
plications were  made  for  indemnity  for  property  destroyed  by  the 
enemy,  and  the  general  views  of  Congress  upon  all  such  cases  were 
frequently  and  unequivocally  expressed. 

Until  1821  the  Committee  on  Claims  of  the  House  of  Bepresenta- 
tives  had  regarded  the  military  occupation  of  houses,  up  to  the  time  of 
their  destruction  by  the  enemy ^  as  bringing  them  within  the  provisions 
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of  the  act  of  1816 ;  but  in  that  year,  upon  a  fiill  discussion  of  the 
principles  involved,  the  House  decided  that  the  occupation  of  a  house 
as  barracks,  even  up  to  the  time  of  its  destruction,  did  not  justify  its 
destruction  by  the  rules  of  civilized  warfare,  and  therefore  did  not 
come  within  the  law,  except  in  cases  where  the  destruction  had  been 
found  necessary  to  dislodge  the  enemy. 

This  was  found  to  have  been  in  accordance  with  the  usage  during 
the  late  wars  in  Europe. 

Not  even  public  barracks  were  .deemed  legitimate  objects  of  destruc- 
tion after  being  evacuated. — fState  Papers,  vol.  Claims,  pp.  815, 816.) 

Congress  intended  to  proviae  payment  for  such  losses  only  as  were 
known  to  have  happened  according  to  the  rules  of  civilized  warfare, 
and  for  no  others. — (State  Papers,  vol.  Claims,  p.  796.) 

As  one  party  would  not  have  a  right  to  put  a  prisoner  to  death  on 
the  ground  that  he  had  fought,  or  that  when  exchanged  he  might 
fight  again,  so  he  would  not  have  the  right  to  destroy  private  prop- 
erty either  because  it  had  been  used  or  might  again  be  used  in  the 
progress  of  the  war. — (State  Papers,  vol.  Claims,  p.  196.) 

From  Reports  of  Committees  of  the  Fourteenth  Congress. 

The  course  heretofore  pursued  by  Congress  inculcates  that  indemnity 
is  due  to  all  those  whose  losses  have  arisen  from  the  acts  of  our  own 
government,  or  those  acting  under  its  authority ;  while  losses  produced 
by  the  conduct  of  the  enemy  are  to  be  classed  under  the  unavoidable 
calamities  of  war,  and  do  not  entitle  the  sufferers  to  indemnification 
from  government. — (State  Papers,  vol.  Claims,  p.  442.) 

From  Reports  of  Senate  Committees. 

The  utmost  extent  to  which  Congress  can  safely  go  is  to  protect 
individuals  against  its  own  acts  and  their  consequences.  If  a  house 
be  occupied  by  the  troops  of  the  country  for  military  operations,  it  is 
thereby  placed  on  a  footing  of  any  other  military  position,  and  may 
be  justifiably  destroyed  by  the  enemy. — (23rf  Cong.j  1st  sess.j  Rep.  No. 
355.) 

Where  a  building  is  occupied  by  our  troops,  who  are  dislodged  by 
the  enemy,  and  the  latter  take  possession  of  it,  and  after  occupying 
it  for  a  time,  on  evacuating,  destroy  it,  it  comes  within  the  principles 
established  in  similar  cases. — (26^7^  Cong.,,  \st  sess.,  R.  146.) 

The  above  opinion  is  reversed.  The  principles  recognized  in  the 
general  legislation  of  Congress  for  the  adjustment  of  war  claims,  and 
the  regulations  for  carrying  those  laws  into  effect,  should  be  adhered 
to.— (26th  Cong. J  1st  sess.,  No.  350.) 

The  liability  of  the  government  in  such  cases  was  ably  discussed  by 

Mr.  Silas  Wright,  on  the  presentation  of  the  petition  of . — {See 

21th  Cong.,  2dsess,,  Rep.  212.) 

He  says,  "the  rules  of  action  in  the  decisions  of  these  claims  should 
be  the  general  legislation  and  the  allowances  under  it ;  to  act  otherwise 
would  be  to  unsettle  every  case  of  a  claim  which  has  been  heretofore 
settled  under  these  laws,  and,  by  taking  the  most  liberal  and  latitudi- 
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nous  private  law  which  has  been  passed  as  the  settled  rule  and  estab- 
lished precedent,  invite  all  those  whose  claims  have  been  rejected,  or 
in  whose  favor  partial  awards  have  been  made,  to  come  again  to 
Congress  for  a  further  allowance." 

The  principles  established  in  the  general  legislation  of  the  country, 
and  to  which  the  committee  have  determined  to  adhere  in  reference  to 
these  **war  claims,"  are  the  following: 

Ist.  The  building  must  have  been  in  the  actual  occupancy  of  the 
United  States. 

2d.  It  must  have  been  so  occupied  ^^  as  a  place  of  deposit  for  military 
or  naval  stores,"  ''or  as  barrack^  for  the  military  forces  of  the  United 
States." 

3d.  The  occupancy  must  have  been  by  an  order  of  an  officer  or  agent 
of  the  United  States. 

4th.  The  occupancy  must  have  continued  to  the  time  of  the  destruc- 
tion. 

5th.  Such  occupation  must  have  been  the  cause  of  the  destruction. 

Each  and  every  of  these  facts  must  be  fully  sustained,  in  order  to 
bring  any  case  within  the  rule,  the  absence  of  any  one  of  them  being 
decisive  against  it. 

These  principles  cannot  be  safely  extended  as  general  principles, 
applicable  to  a  state  of  war.  The  great  mass  of  the  claims  of  this 
character,  arising  during  the  war  of  1812,  have  been  settled,  and  finally 
disposed  of  under  these  laws,  and  upon  these  principles ;  and  now  to 
extend  the  rules  of  allowance  to  those  who  have  neglected  to  avail 
themselves  of  the  general  legislation,  and  choose  to  rest  upon  the  sym- 
pathy of  Congress  and  special  favor,  would  be  most  manifestly  unjust. 
Great  and  salutary  principles  of  general  legislation  for  the  settlement 
of  classes  of  claims,  are  not  to  be  varied  or  construed  by  occasional 
acts  of  a  private  character,  in  which  a  strict  adherance  to  them  may 
have  been  relaxed. 

It  was  before  the  Senate — 

2d  session  25th  Congress.  Committee  on  Claims.  Adverse  report, 
and  agreed  to  by  the  Senate. 

3d  session  25th  Congress.     Committee  discharged. 

1st  session  26th  Congress.     Adverse  report,  and  agreed  to. 

1st  session  30th  Congress.     Bill  reported. 

1st  session  31st  Congress.     No  action. 

1st  session  32d  Congress.     Bill  reported. 

1st  session  33d  Congress.     Bill  passed. 

It  was  before  the  House — 

1st  session  15th  Congress.  Committee  on  Claims.  Adverse  report, 
and  agreed  to. 

2d  session  23d  Congress.     Adverse  report.     Laid  on  the  table 

Ist  session  24th  Congress.     Adverse  report.     Laid  on  the  table. 

2d  session  24th  Congress.     Adverse  report.     Laid  on  the  table., 

2d  session  2'7th  Congress.     No  action. 

3d  session  27th  Congress.     No  action. 

1st  session  28th  Congress.     No  action. 

2d  session  28th  Congress.     No  action. 
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I- 

Ist  session  29th  Congress.  Committee  discharged.  Laid  on  the 
table. 

This  committee  beg  leave  to  refer  to  their  report,  No.  175,  1st  ses- 
sion 35th  Congress,  for  their  views  upon  this  and  similar  claims.  They 
report  that,  in  their  judgment,  on  a  careful  review  of  the  facts  in  the 
case,  and  of  the  principles  of  public  law  applicable  to  them,  the  prayer 
of  the  petitioner  ought  not  to  be  granted ;  and  they  recommend  the 
adoption  of  the  following  resolution : 

Besdvedy  That  the  prayer  of  the  petitioner  be  rejected. 

.  Rep.  No.  118 2 
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Ist  Session.     J  ^  No.  119. 


IN  TflE  SENATE  OP  THE  UNITED  STATES. 


March  7,  1860. — Ordered  to  be  printed. 


Mr.  Brown  submitted  the  following 

REPORT. 

The  Committee  on  the  Disti'ict  of  Columbia,  to  tahom  todS  referred  the 
petition  of  James  and  Theodore  Walter,  ashing  the  conveyance  to 
them  of  certain  lots  in  Washington  city,  report  : 

That  the  prayer  of  the  petitioners  ought  not  to  be  granted,  for  the 
reasons  stated  in  the  accompanying  letter  of  the  Commissioner  of 
Public  Buildings,  which  is  appended  as  part  of  this  report. 

Office  Commissioner  of  Public  Buildings, 

February  28,  1860. 

Sir  :  The  petition  of  James  Walters,  senior,  and  Theodore  A.  Wal- 
ters, praying  that  lots  4  and  5  in  square  116,  in  this  city,  may  be 
conveyed  to  them,  having  been  referred  to  this  office  for  a  statement 
of  the  facts  in  the  case  and  the  value  of  the  lots,  I  respectfully  inform 
you,  that  in  the  division  of  square  116,  lots  4  and  5  were  assigned  to 
James  M.  Lingan,  the  original  proprietor  of  the  square,  who  conveyed 
them  to  the  United  States,  January  1,  1808,  and  the  title  has  ever 
since  remained  in  the  United  States.  In  1856,  a  number  of  lots  were 
sold  at  public  auction,  and  among  them  were  the  lots  in  question, 
which  were  struck  off  at  seven  and  a  quarter  cents  per  square  foot,  but 
the  purchaser  refused  to  comply  with  the  terms  of  sale  because  of  the 
claims  set  up  to  the  lots  by  the  Messrs.  Walters,  who  derived  their 
title  from  Francis  Godfrey,  who  does  not  pretend  to  make  any  show 
of  title.  Mr.  Godfrey,  like  a  great  many  others  in  the  early  history 
of  the  city,  inclosed  and  cultivated  lots  belonging  to  the  government 
without  being  disturbed.  The  streets  had  not  been  opened  out  to  them, 
and  as  their  occupancy  could  not  impair  the  title  of  the  government, 
there  was  no  disposition  manifested  to  interfere  with  them.  If  the 
prayer  of  the  Messrs.  Walters  should  be  granted,  I  apprehend  that  it 
will  be  regarded  as  a  precedent  to  authorize  all  persons  who  may,  at 
any  time,  have  occupied  public  lots,  to  apply  to  Congress  for  damages 
in  having  surrendered  the  lots  when  sold  by  the  government. 

The  case  of  George  Mattingly,  referred  to  by  the  attorney  of  the 
Messrs.  Walters,  has  no  analogy  to  their  case.     Even  in  that,  the  gov- 
ernment sustained  a  loss  of  several  thousand  dollars,  and  the  passage^ 
of  the  bill  for  his  relief  is,  in  my  judgment,  rather  to  be  ascivibecUtogie^ 


2  JAMES  AND   THEODORE   WALTER. 

liberality  of  Congress  than  any  just  claim  against  the  government. 
If  you  should  wish  the  facts  in  the  Mattingly  case,  you  will  please 
inform  me,  and  I  will  furnish  them  to  you. 

Godfrey's  deed  to  the  Walters  is  a  general  warranty,  and  their 
recourse  is  against  Godfrey.  The  lots  are  worth  nine  or  ten  cents  a 
square  foot, 

I  herewith  return  the  petition  and  accompanying  papers  as  requested. 
Very  respectfully,  your  obedient  servant, 

JNO.  B.  BLAKE, 

Commi88i(mer, 
Hon.  A.  G.  Brown, 

Chairman  of  Committee  on  District  of  Columbia ,  U,  8,  SenaJts. 
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l8t  Session.     J  /    No.  120. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  7,  I860.— Ordered  to  be  printed. 


Mr.  Mallory  submitted  the  following 

REPORT. 

The  Committee  an  Claims,  to  whom  was  re/erred  the  petition  of  Hodges 
dk  Lansdale,  have  had  the  same  under  consideration,  and  thereupon 
report: 

The  petitioners  claim  indemnity  from  the  United  States  for  certain 
hogsheads  of  tobacco  stored  in  warehouses  at  Magruder's  and  Notting- 
ham in  Prince  George's  county,  at  Hunting  Creek  and  Lower  Marl- 
boro' in  Calvert  county,  and  at  Benedict  in  Charles  county,  Maryland, 
which  warehouses  were  burned  by  the  British  forces  in  1814,  in  conse- 
quence, as  is  alleged,  of  the  occupation  of  said  warehouses  by  the  Amer- 
ican forces. 

Your  committee  have  carefully  considered  the  facts  involved  in  this 
and  similar  cases  before  it,  arising  out  of  the  burning  of  the  same 
warehouses,  together  with  the  principles  of  law  applicable  to  them, 
(See  E.  No.  175,  1st  sess.  35th  Cong,)  and  they  thmk  the  prayer  of 
the  petitioners  ought  not  to  be  granted;  and  they  recommend  the 
adoption  of  the  following  resolution : 

Hesclved,  That  the  prayer  of  the  petitioners  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  8,  I860.— Ordered  to  be  printed. 


Mr.  Saui^buby  submitted  the  following 

REPORT. 

The  Commiiiee  on  Commerce,  to  whom  was  re/erred  the  petition  of  F, 
E.  Huader,  administrator  of  the  laie  F.  B.  Hassler,  Superinimdeni 
of  the  Coast  Survey,  and  of  the  works  for  the  construction  (f  standard 
weights  and  meoMtres,  praying  remuneration  for  losses  and  escpenses 
incurred  by  his  father,  beg  leave  to  report  : 

That  the  committee  are  unanimously  of  the  opinion  that  the  appli- 
cation of  the  petitioner  is  without  merit,  and  ought  to  be  revised,  and 
they  refer  to  the  following  letter  of  the  Secretary  of  the  Treasury, 
dated  February  17,  1860,  addressed  to  the  chairman  of  this  com- 
mittee, which  they  make  a  part  of  their  report,  as  fully  sustaining 
them  in  the  opinion  thus  expressed. 


Treasury  Department, 

February  17,  1860. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  30th  ultimo,  inclosing  a  *^  petition  of  F.  E.  Hassler,  administrator 
of  the  late  F.  R.  Hassler,  Superintendent  of  the  Coast  Survey,  and  of 
the  Works  for  the  construction  of  standards  of  weights  and  measures, 
praying  remuneration  for  losses  sustained  by  his  father,"  and  request- 
ing to  be  furnished  with  any  information  which  may  be  had  in  this 
department  in  relation  to  this  case,  and  also  with  my  own  views  in 
respect  to  the  same. 

Upon  examination  of  the  petition,  it  appears  that  Mr.  Hassler 
grounds  his  claim  upon  the  fact,  alleged  by  him,  that  in  1832,  and 
subsequent  years,  his  father,  as  Supenntendent  of  the  Coast  Survey 
and  of  weights  and  measures,  received  but  |3,000  per  annum,  while 
the  present  superintendent  is  now  paid  for  the  same  duties  |6,000  per 
annum.  The  present  superintendent  is  also  superintendent  of  weights 
and  measures,  for  which  he  receives  no  compensation,  although  Mr. 
Hassler  would  suggest  that  he  receives  |6,000  for  services  as  Superin- 
tendent of  Coast  Survey  only.     Mr.  Hassler,  it  is  understood,  claims 
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the  difference  between  $3^000  and  |6,000  per  annum,  from  1832,  the 
date  at  which  the  work  on  the  survey  was  resumed. 

It  appears  from  a  letter,  dated  March  27,  1837,  during  the  incum- 
bency of  Mr.  Woodbury  as  Secretary  of  the  Treasury,  that,  in  the  act 
of  March  3,  1837,  the  sum  of  |60,000  was  appropriated  for  the  survey 
of  the  coast  of  the  United  States,  'including  arrears  of  compensation 
and  expenses  of  the  superintendent,  estimating  his  compensation  at 
$3,000  per  annum,  and  his  expenses  at  the  same  rate,  from  August 
2,  1832,"  &c.,  and  under  said  act  the  President  directed  that  F. 
R,  Hassler,  Suj^erintendent  of  Coast  Survey,  be  paid  for  arrears  and 
compensation  irom  the  2d  of  August,  1832,  up  to  the  1st  of  April, 
1837,  at  the  rate  of  |6,000  per  annum,  deducting  from  the  aggregate 
amount  the  annual  sumof|4,500,  heretofore  paid  him  for  services  and 
expenses,  and  also  deducting  the  additional  allowance  of  $500  during 
the  period  it  had  been  paid  to  him,  which  was  only  for  the  year  1835, 
and  fixed  the  compensation  of  Mr.  Hassler,  from  and  after  the  1st  of 
April,  1837,  at  |6,000  per  annum,  for  compensation  and  expenses  for 
all  his  services  as  Superintendent  of  both  the  Survey  and  the  weights 
and  measures. 

On  the  3d  of  June,  1843,  during  the  incumbency  of  Mr.  Spencer,  a 
letter  was  written  organizing  the  survey  according  to  a  plan  submitted 
by  a  board  organized  by  the  President,  in  which  Mr.  Hassler's  com- 
pensation was  stated  at  |6,000  per  annum — at  which  rate  he  was  paid 
up  to  the  day  of  his  death. 

It  thus  appearing  that  the  compensation  of  Mr.  Hassler  from  the 
date  of  the  reorganization  of  the  survey,  was  |6,000  per  annum,  the 
same  compensation  as  is  now  paid  the  present  superintendent,  the 
department  is  of  opinion  that  there  is  no  just  ground  for  the  allow- 
ance of  the  claim  of  Mr.  Hassler. 

The  petition  is  herewith  returned. 

I  am,  very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 

Hon.  C.  C.  Clay,  Jr., 

Chairman  CommiMee  on  Commercey  U.  8.  Senate. 
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1st  Session.      \  i    No.  122. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  8, 1860. — Ordered  to  be  printed. 


Mr.  Benjamin  submitted  the  following 

REPORT. 

The  Committee  on  Private  Land  Claims^  to  whom  was  referred  the 
petition  of  William  Petchaka^  only  surviving  child  of  Elizabeth 
PetcTiaka,  praying  for  relief  in  relation  to  a  grant  of  three  hundred 
and  twenty  acres  of  land,  report : 

That  by  the  seventh  section  of  the  treaty  with  the  Delaware  Indians, 
made  on  the  3d  October,  1818,  one  half  section  of  land  was  granted 
to  Elizabeth  Petchaka,  the  mother  of  petitioner. — (Y  Statutes  at  Large, 
p.  188.^ 

On  tne  6th  February,  1839,  Congress  satisfied  said  grant,  by  giving 
permission  to  Jean  B.  Valee,  as  assignee  of  said  Elizabeth,  to  locate 
said  half  section  of  land  in  Missouri. — (6  Statutes,  p.  747.) 

The  mother  of  petitioner  having  assigned  her  rignt,  and  said  assign- 
ment having  been  recognized  by  Congress,  there  remains  no  basis  for 
the  claim  of  petitioner,  and  this  adverse  report  is  accordingly  made. 
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36th  Conqrbss,  )  SENATE.  i  Rkp.  Com. 

let  Session.     )  )    No.  123. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


March  8,  I860.— Ordered  to  be  printed. 


Mr.  Johnson,  of  Arkansas,  made  the  following 

REPORT. 

[To  accompany  BiU  S.  255.] 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition  of 
Elias  Yulecy  late  receiver  of  public  moneys  ai  Olympia,  Washington 
Territory y  have  reexamined  the  same,  and  notv  report: 

The  fourth  and  fifth  sections  of  an  act  approved  September  27,  1850, 
provided  for  donations  of  public  lands  to  such  persons  as  shall  be  resi- 
dents of  Oregon  Territory,  as  then  constituted,  on  the  Ist  of  December 
thereafter,  and  also  to  such  as  should  migrate  thither  within  three 
years  from  that  date,  upon  condition  of  actual  occupation  and  improve- 
ment during  a  term  of  four  years. — (Statutes  at  Large,  vol.  9,  pp.  497 
and  498.) 

The  provisions  of  this  act  were  extended  and  continued  in  force  until 
the  1st  of  December,  1855,  by  the  act  of  February  14,  1853,  section 
fifth ;  and,  at  the  same  time,  so  amended  as  to  allow  the  settlers  to  pay 
for  their  lands,  at  the  price  of  one  dollar  and  twenty-five  cents  per  acre, 
after  occupation  for  two  years. — (Statutes  at  Lar^e,  vol.  10,  p.  158.) 

The  whole  duty  of  hearing  applications,  adjudicating  controversies, 
and  receiving  payment  for  lands,  under  these  two  acts,  was  devolved  on 
the  surveyor  general  of  Oregon ;  and,  for  that  reason,  special  provisions 
were  made  for  his  compensation.  The  act  of  September  27,  1850, 
appointed  him  a  salary  of  $2,500  |>er  annum,  together  with  $4,000  for 
"  clerk  hire  "  in  his  office,  and  $1,000  per  annum  for  office  rent,  fuel, 
books,  stationery^  and  other  incidental  expenses.  The  act  of  February 
14,  1853,  allowed  him  two  per  centum  on  all  moneys  received,  as  a 
compensation  for  the  additional  labor  and  responsibility  which  it 
imposed  ;  the  same  to  ^^  include  the  payment  for  clerk  hire,  together 
with  all  costs  and  expenses  incidental  to  such  special  services  in  any  one 
year."  The  act  provided,  also,  that  *^the  salary  and  percentage  of 
said  surveyor  general,  and  for  dei^k  hire,  shall  not  exceed  four  thou- 
sand dollars  for  any  one  year. 

It  thus  appears  that,  in  addition  to  his  annual  salary  and  to  the 
ordinary  expenses  of  his  office  for  clerk-hire,  rent,  fuel,  and  the  like, 
Congress  allowed  the  surveyor  general  a  special  compensation  for  the 
services  to  be  performed  under  the  act  of  February  14;  1853,  just 
quoted. 
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The  game  act  (section  sixth)  required  every  claimant  of  lands  donated 
under  the  fourth  section  of  the  act  approved  September  27, 1850,  to  file 
a  notice  of  his  claim  with  the  surveyor  general  on  or  before  the  1st  of 
December,  1853,  and  every  claimant  of  lands  under  the  fifth  section 
of  the  same  act  to  file  a  similar  notice  on  or  before  the  1st  of  April, 
1855,  or  else,  in  either  case,  to  forfeit  the  claim. 

The  provisions  of  the  acts  of  1850  and  1853  were  extended,  by  the 
act  of  July  17,  1854,  to  all  the  lands  in  Oregon  and  Washington  Ter- 
ritories, (as  well  those  east  as  those  west  of  the  Cascade  mountains,) 
and  so  were  the  provisions  of  the  general  act,  approved  September  4, 
1841,  allowing  rights  of  preemption.  That  act  of  1854  established  two 
land  offices,  one  for  Oregon  and  one  for  Washington,  and  authorized 
the  appointment  of  a  register  and  a  receiver  at  each ;  devolving  upon 
them  such  duties  and  responsibilities  as  had  been  devolved  upon  the 
surveyor  general  of  Oregon  by  the  several  acts  already  mentioned. 
The  act  of  1854,  section  sixth,  fixes  the  compensation  of  each  register 
and  each  receiver  at  f  2,500  per  annum,  and  office  rent ;  but  forbids  them 
all  "fees  or  other  emoluments  of  any  kind  whatsoever,"  except  the 
receiver's  actual  and  necessary  expenses  in  making  deposits.  (Statutes 
at  Large,  vol.  10,  p.  306.) 

It  appears  that  the  land  office  for  Washington  Territory  (at  Olym- 
pia)  was  not  opened  for  the  transaction  of  business  until  the  1st  of  Janu- 
ary, 1855,  although,  on  the  15th  of  November,  1854,  the  surveyor 
feneral  of  Oregon  published  an  advertisement  that,  after  the  first  of 
December,  1854,  he  would  receive  no  further  notices,  or  applications, 
or  proofs,  under  the  several  acts  of  Congress  heretofore  recited.  The 
petitioner  alleges  that  he  was  actually  engaged  (with  the  register)  dur- 
ing the  months  of  November  and  December,  1854,  in  the  examination 
of  cases  and  papers  transferred  by  the  surveyor  general,  and  in  other- 
wise preparing  for  the  convenient  transaction  of  business  with  new 
applicants ;  and  that  these  duties  required  the  assistance  of  a  clerk  in 
his  office.  This  question  of  fact  the  committee  cannot  properly  deter- 
mine; but  leaves  it,  with  other  questions  of  mere  detail,  to  the  decision 
of  the  executive  department. 

It  appears,  also,  that  the  gentleman  (Mr.  Hurd)  employed  as  clerk 
in  the  receiver's  office  at  |125  per  month  was  employed  in  the  register's 
office  as  a  laborer,  durinc  the  same  time,  or  for  a  considerable  period. 
The  petitioner  admits  this,  but  alleges  (first)  that  Mr.  Hurd  actually 
performed  full  service  in  both  capacities,  and  (second)  that  his  double 
employment  was  on  account  of  the  scarcity  of  laborers  at  Olympia.  If 
the  fact  be  so,  the  government  derived  an  advantage  from  Mr.  Kurd's 
employment  as  laborer  and  as  clerk  at  the  same  time;  and,  this  being 
an  exceptional  case,  the  committee  waives  what  would  otherwise  con- 
stitute an  objection. 

Recalling  the  fact  that  all  notices  of  claims  under  the  fifth  section  of 
the  act  approved  September  27,  1850,  and  its  extension  for  two  years 
by  the  act  of  February  14,  1853,  were  to  be  presented  or  or  before  the 
1st  of  April,  1855,  we  can  easily  understand  why  the  land  office  at 
Olympia  was  overcharged  with  business,  to  an  extraordinary  degree, 
during  the  first  six  or  even  twelve  months.  That  such  was  the  case 
in  reality,  has  been  sufficiently  proved  by  the  late  governor  and  the 
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late  chief  justice  of  Washington  Territory,  as  well  as  by  the  corre- 
spondence on  file  in  the  General  Land  Office. 

If,  when  the  duties  and  responsibilities  imposed  on  the  surveyor 
general  of  Oregon,  by  the  acts  of  September  27,  1850,  and  February 
14,  1853,  were  transferred  to  the  registers  and  receivers  of  the  land 
offices  in  Oregon  and  Washington,  a  special  allowance  had  also  been 
made  for  the  nir^  of  clerks,  or  if  those  registers  and  receivers  had  not 
been  forbidden  to  accept  the  usual  fees  or  emolument,  the  case  of  Mr. 
Yulee  would,  nevertheless,  have  resembled  many  other  cases  in  which 
Congress  (whether  wisely  or  unwisely)  has  extended  particular  relief. 
By  the  seventh  section  of  the  miscellaneous  appropriation  act,  appro- 
ved August  18,  1856,  a  general  and  permanent  provision  is  made  for 
such  cases  in  future.     (Statute  at  Large,  vol.  11,  page  91.) 

But  the  special  features  of  this  case  w^ere  considered  by  Congress  in 
the  case  of  the  registers  of  the  land  offices  at  Oregon  City  and  Win- 
chester; and  by  the  act  of  June  5,  1858,  provision  was  made  to  reim- 
burse those  officers  ^*for  expenses  incurred  by  them  in  the  employment 
of  clerks  actually  required  for  the  transaction  of  the  business  of  their 
respective  offices"  on  account  of  the  acts  of  September  27,  1850,  and 
February  14,  1853.     (Statutes  at  Large,  vol.  11,  page  310.) 

The  committee  report  a  bill  in  accordance  with  that  precedent. 
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l8t  Session.     S  I   No.  124. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabch  8, 1860.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  Bill  S.  256.] 

The  Committee  on  Private  Land  Claims^  to  whom  was  referred  the  peti- 
tion of  Thmnas  L,  Disharoo^ii^  have  the  honor  to  report: 

That  they  find  the  facts  fully  and  correctly  set  forth  in  the  following 
report,  made  in  the  House  of  Representatives,  in  the  third  session  of 
the  Thirty-Fourth  Congress: 

In  the  House  of  Representatives,  January  24,  1857. 

The  Committee  on  Private  Land  Claims ^  to  whom  was  referred  the  peti- 
tion of  Thomas  L.  Disharoon,  of  St.  Louis,  Missouri,  have  had  the 
same  under  consideration,  and  respectfully  report: 

It  appears,  from  i^e  evidence  produced  before  your  committee,  that 
the  petitioner  holds  four  certain  land  warrants,  one  in  the  name  of 
George  Branch,  issued  under  the  act  of  February  11, 1847;  one  in  the 
name  of  Louis  Pinellot ;  one  in  favor  of  James  Callaway ;  one  in  favor 
of  Henry  Willis,  issued  February  2,  1849,  for  one  hundred  and  sixty 
acres  each.  It  appears,  further,  from  the  evidence  submitted  io  your 
committee,  that  the  petitioner,  in  good  faith,  before  said  warrants 
issued,  bought  the  right  and  claim  ol  said  warrantees,  and  took  powers 
of  attorney  from  them,  respectively,  authorizing  him  to  receive  and 
transfer  and  dispose  of  said  land  warrants  when  issued;  that  said 
petitioner  was  an  aged  and  infirm  man,  ignorant  of  the  law  touching 
land  warrants;  and  that  he  was  advised,  and  believed  that  he  could, 
in  the  manner  above  named,  get  a  right  and  title  to  said  warrants, 
and  so  bought  and  paid  a  fair  price  for  them  ;  and  has,  under  his  said 
powers  of  attorney,  received  said  warrants,  and  has  them  now  in  his 
possession.  The  warrantees  named  in  said  warrants  have  gone  to 
parts  unknown,  and  consider,  doubtless,  that  said  Disharoon  is,  in  law, 
owner  of  said  warrants,  as  your  committee  think  he  is  in  equity ;  and 
it  is  morally  impossible  that  they  can  be  found  to  get  their  assign- 
ments on  the  same,  as  the  law  requires,  in  order  to  pass  the  legal 
title. 

Your  committee  consider  that  the  case  of  the  petitioner  is  a  very 
hard  one;  it  appearing,  in  addition  to  the  facts  above  stated,  that  after 
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he  bought  and  paid  for  said  bounty  land  claims  he  went  to  Cali- 
fornia, where  he  contracted  disease  in  the  efforts  he  made  to  provide  a 
competency  for  his  family  and  a  maintenance  for  himself;  that  he  is 
now  blind,  and  has  a  young  and  dependent  family  looking  to  him  for 
a  support. 

Under  all  the  circumstances,  your  committee  think  the  rigid  rule  of 
the  law  should  be  relaxed  in  this  particular  case,  especially  as  it  ap- 
pears that  the  petitioner  is  an  honest  industrious  citizen  and  no  mere 
speculator,  and  that  he  can  be  relieved  from  great  hardship  and  suffer- 
ing without  any  injury  to  the  government  or  third  persons,  the  prayer 
of  his  petition  ought  to  be  granted,  and  the  title  of  said  land  warrants 
vested  in  him,  and  that  he  be  authorized  to  locate  or  dispose  of  said 
warrants;  and  for  that  purpose  report  the  accompanying  bill  and 
recommend  its  passage. 

The  committee,  therefore,  report  a  bill  in  favor  of  petitioner,  and 
recommend  its  psissage. 
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36th  CoNaRESS,  )  SENATE.  {  Rep.  Com. 

Ist  Session.      ]  I    No.  125. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  8,  1860. — Ordered  to  be  printed. 


Mr.  Mason  made  the  following 

•REPORT. 

[To  accompany  Bill  S.  259.] 

The  Committee  on  Foi^eign  Relations  ^  to  whom  toere  referred  the  petitions 
of  William  K,  Jennings  and  Aphia  Jennings^  Henry  A.  Wise,  Ann 
Mobinson,  Edward  Buddy  Mary  Martin,  and  Benjamin  Hodges, 
severally  ashing  compensation  for  slaves  taken  and  carried  away  by 
the  British  during  the  war  of  1812,  mit  of  the  fund  provided  for 
under  the  first  article  of  the  treaty  of  Ghent,  heaving  had  the  same 
under  consideration,  respectfully  report: 

That,  from  the  testimony  accompanying  the  petition  of  William  K. 
Jennings  and  Aphia  Jennings,  it  appears  that,  some  time  during  the 
late  war  with  Great  Britain,  while  the  enemy's  fleet  was  lying  in  the 
Chesapeake  bay,  a  negro  man,  Sam,  aged  about  twenty-one  years,  the 
property  of  William  Bean,  the  father  of  the  petitioner,  Aphia  Jen- 
nings, and  a  negro  woman,  Easter,  the  property  of  Sarah  Almond, 
escaped  from  the  possession  of  their  said  owners,  in  the  county  of 
Elizabeth  City,  in  the  State  of  Virginia,  and  were  carried  off  by  the 
said  fleet,  and  were  never  afterwards  recovered.  That  the  said  Sarah 
Almond  was  the  sister  of  said  William  Bean,  and  died  intestate  and 
without  issue  in  his  lifetime,  leaving  him  her  only  heir-at-law.  That 
the  said  William  Bean  has  since  died,  leaving  his  daughter,  Aphia 
Jennings,  his  only  heir-at-law ;  and,  further,  that  the  belief  that  the 
fund  provided  for  such  cases  had  all  been  exhausted,  has  hitherto 
prevented  an  application  for  relief  in  this  case. 

In  the  case  of  Henry  A.  Wise,  it  is  shown  by  the  evidence  filed 
that,  in  the  fall  of  1814,  a  negro  man,  Nelson,  aged  about  nineteen 
years,  previously  allotted  to  the  petitioner  in  the  division  of  his 
father's  estate,  ran  away  to  the  British  fleet,  then  lying  near  Tangier 
island,  in  the  Chesapeake  bay,  and  was  carried  away  on  board  of  the 
Dragon,  74,  and  in  the  latter  part  of  January,  1815,  landed  on  Cum- 
berland island,  on  the  southeastern  <;oast  of  Georgia,  placed  in  one  of 
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the  colored  regiments,  and  never  returned  to  his  owner.  As  a  reason 
for  the  delay  in  presenting  this  claim,  the  petitioner  states  that  he 
was  hut  eight  years  of  age  at  the  time  of  the  escape  of  said  slave,  that 
his  first  guardian,  John  Cropper,  died  in  the  year  1821,  before  any 
distribution  of  pay  for  deported  slaves  was  made  by  the  commissioners 
under  the  treaty  of  Ghent ;  and  that  his  second  guardian,  John  Custis, 
was  not  informed  of  the  loss  of  said  slave  until  it  was  too  late  to  have 
it  acted  upon  by  the  commissioners. 

In  the  case  of  Ann  Robinson,  it  is  shown  by  the  evidence  that  on 
the  day  of  the  memorable  action  at  Hampton,  Virginia,  in  June,  1813, 
a  negro  man,  Hampton,  the  property  of  the  petitioner's  husband,  Henry 
Robinson,  was  forcibly  taken  from  the  possession  of  said  Henry  Robin- 
son, in  the  county  of  Elizabeth  City,  Virginia,  and  carried  on  board 
of  the  British  ships  then  lying  in  Hampton  roads,  and  has  never  been 
returned.  That,  under  the  will  of  her  said  husband,  Henry  Robinson, 
(a  copy  of  which  is  filed  with  the  petition,)  she  is  entitled,  as  residuary 
legatee,  to  whatever  compensation  may  be  allowed  for  said  slave. 
And  the  j)etitioner  further  states  that  she  was  not  aware  until  recently 
that  any  provision  had  ever  been  made  for  the  payment  of  such  claims. 

In  the  case  of  Edward  Rudd,  the  testimony  shows  that  the  petitioner 
is  the  son  and  heir  of  Edward  Rudd,  deceased,  late  of  Elizaoeth  City 
county,  Virginia.  That  some  time  during  the  late  war  with  Great 
Britain,  while  the  enemy's  ships  were  lying  in  Hampton  roads,  six 
slaves — a  negro  man,  Stepney,  a  negro  woman,  Crinner,  and  four 
children — were  taken  from  the  possession  of  the  petitioner's  father, 
and  carried  off*  by  the  British,  and  have  never  been  returned. 

In  the  case  of  Mary  Martin,  it  appears  from  the  testimony  that,  in 
the  year  1813,  during  the  late  war  with  Great  Britain,  a  negro  man 
named  Ned,  the  property  of  her  former  husband,  Robert  Lindsay, 
was  captured  by  the  enemy  and  carried  away  from  the  possession  of 
his  owner,  then  residing  in  Charleston,  South  Carolina,  and  never 
afterwards  recovered.  And  in  the  case  of  Benjamin  Hodges,  it  appears 
that  the  negro  man  Phil,  belonging  to  the  husband  of  the  petitioner, 
was  taken  oif  by  the  British  army  on  its  return  from  Washington  city 
to  the  fleet  then  lying  in  the  Patuxant ;  and  that  the  owner  of  said 
slave  has  never  regained  him. 

It  appears  from  Ex.  Doc.  No.  122,  accompanying  a  letter  from  the 
President  of  the  United  States  to  the  House  of  Representatives,  dated 
March  8,  1826,  that  the  average  value  of  the  slaves  taken  and  carried 
away  by  the  British  from  the  State  of  Virginia,  as  agreed  upon  and 
fixed  by  the  commission  appointed  under  the  award  of  the  Emperor  of 
Russia,  was  |280  each,  and  those  taken  from  the  State  of  South  Caro- 
lina at  $390  each.  It  further  appears,  from  a  certificate  of  the  Register 
of  the  Treasury,  dated  February  26,  1852,  ^'that  the  balance  unpaid 
of  the  fund  received  of  Great  Britain,  under  the  first  article  of  the 
treaty  of  Ghent,  amounts  to  $4,112  89,"  and  upon  recent  inquiry  at 
the  Treasury  Department,  the  committee  have  ascertained  that  that 
amount  still  remains  unexpected. 

Balance  in  the  treasury  of  the  fund  received  from  Great  Britain  as 
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indemnity  for  slaves  taken  and  carried  away  by  the  British  in  the  war 
of  1812,  per  Register's  certificate |4,112  89 

Of  which  this  bill  provides  the  following  payments,  viz  : 
To  William  K.  Jennings  and  wife,  for  four  slaves, 

at|280 |1,120 

To  Henry  A.  Wise,  for  one  slave 280 

To  Ann  Robinson,  for  one  slave 280 

To  Edward  Rudd,  for  six  slaves,  at  $280 /..  1,680 

To  Robert  Lindsay's  representatives,  for  one  slave...      390 

3,750 

To  Benjamin  Hodges 280 

4,030  00 

Leaving  still  unexpended |82  89 

From  two  several  letters  emanating  from  the  Department  of  State, 
one  dated  February  24,  1852,  and  the  other  June  26,  1854,  it  appears 
that  none  of  the  above-named  petitioners  have  ever  received  any  com- 
pensation for  the  slaves  taken  and  carried  away  as  above  stated. 

Your  committee  report  a  bill  in  conformity  with  the  above  state  of 
the  case,  and  recommend  its  passage. 
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l,st  Session.     S  l    No.  126. 


IN  THE  SENATE  OF  THE  UNITED  STATES 


March  8,  18G0.-^rdered  to  be  printed. 

Mr.  Saui^bury  made  the  following 

REPORT. 

[To  accompany  Joint  Resolution  S.  6.] 

TJie  Committee  on  Commerce,  to  whom  was  re/erred  the  ^^biU  in  relation 
to  the  Louisville  and  Portland  canal,*'  and  also  the  '^  joint  resolution 
authorizing  the  enlargement  of,  and  construction  of  a  branch  to,  the 
LouisviUe  and  Portland  canxd,**  beg  leave  to  report: 

That  said  canal  was  constructed  under  a  charter  from  the  State  of 
Kentucky,  granted  in  1825,  and  was  completed  in  Decemher,  1830,  at 
a  cost  of  $1,019,277  09.  That  the  capital  stock  of  said  company  is 
divided  into  10,000  shares,  of  $100  each.  That  the  United  States,  by 
subscription,  are  entitled  to  2,902  of  these  shares,  which  cost  the  govern- 
ment the  sum  of  $233,500.  That  upon  these  shares  the  government  has 
received,  as  dividends,  the  sum  of  $257,778,  a  sum  greater  than  the  origi- 
nal cost  of  the  shares  owned  by  it.  By  an  act  of  the  legislature  of  tne 
State  of  Kentucky,  passed  in  February,  1842,  the  president  and  directors 
of  said  company  were  authorized  to  sell  out  the  stock  held  by  individuals 
to  the  United  States,  the  State  of  Kentucky,  or  the  city  of  Louisville; 
or,  further,  te  appropriate  the  net  income  of  the  canal  to  the  purchase 
of  stock  belonging  to  individuals,  instead  of  making  dividends  there- 
with ;  the  shares  so  purchased  to  be  held  in  trust  by  said  directors  until 
the  whole  belonging  to  others  than  the  United  States  should  be  liqui- 
dated; and  when  all  the  shares  should  be  so  purchased,  the  same 
should  be  transferred  to  the  United  States,  upon  condition  that  the 
government  should  levy  tolls  only  sufficient  to  keep  the  canal  in  repairs 
and  pay  all  necessary  superintendence,  custody,  and  expenses,  and 
make  all  necessary  improvements,  so  as  to  fully  answer  the  purposes 
of  its  establishment;  and,  further,  to  protect  the  interests  of  com- 
merce. 

The  directors  have,  as  it  appears,  under  the  authority  of  said  act, 
purchased,  and  now  hold  in  trust,  7,093  shares  of  the  capital  stock  of 
said  company,  which,  with  the  shares  owned  by  the  United  States  and 
five  shares  held  by  the  directors,  individually,  complete  the  full  num- 
ber of  the  shares  in  the  capital  stock  of  the  said  company. 

It  appears  to  the  committee  that  the  enlargement  of  the  canal  and 
the  construction  of  a  branch  thereof,  as  contemplated  in  the  proposed 
joint  resolution,  would  be  of  great  commercial  advantage;  and  as  the 
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proposed  improvement  will  not  and  cannot,  under  the  amendment  to 
said  resolution  which  the  committee  propose,  subject  the  general  gov- 
ernment to  any  expenditure  of  money,  or  lesal  or  equitable  liability 
on  account  thereof,  the  committee  respectfully  report  back  said  pro- 
posed joint  resolution,  with  an  amendment,  and  recommend  its  adop- 
tion ;  and  ask  to  be  discharged  from  the  further  consideration  of  the  bill 
referred  to  them  in  reference  to  the  same  subject. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  9,  1860. — Ordered  to  be  printed. 


Mr.  DuRKEE  made  the  following 

REPORT. 

[To  accompany  Bill  S.  263.] 

TJie  Committee  on  Revolutionary  Claims^  to  whom  ivfOLS  refei^ed  the  me- 
morial of  Haym  M.  Salomon^  far  indemnity  for  advances  of  money 
made  by  his  father  during  the  revolutionary  toar,  have  had  the  same 
under  consideration ^  and  respectfully  report: 

Ist.  The  claim  of  the  memorialist  is  one  of  peculiar  and  decided 
merit,  and  such  as  to  demand  the  most  favorable  consideration  of  Con- 
gress. It  is  for  losses  sustained  by  money  advanced  to  sustain  the 
revolutionary  struggle,  when  public  credit  was  bankrupt  and  worth- 
less, and  to  support  the  patriots  who  devoted  their  lives  and  energies 
to  securing  our  liberties,  when  all  other  resources  had  failed  them;  all 
of  which  is  well  sustained  by  the  most  conclusive  proofs,  adduced 
before  your  committee. 

2d.  During  the  first  session  of  the  Thirtieth  Congress  the  Committee 
on  Revolutionary  Claims  in  the  House  of  Representatives,  consisting 
of  Messrs.  King  of  Massachusetts,  Smart  of  Maine,  Outlaw  of  North 
Carolina,  Morris  of  Ohio,  Butler  of  Pennsylvania,  Iverson  of  Georgia, 
Newell  of  New  Jersey,  Tallmadge  of  New  York,  Bowden  of  Alabama, 
to  whom  the  House  had  referred  a  memorial  similar  to  that  which  has 
been  laid  before  this  committee  on  behalf  of  Haym  M.  Salomon,  a 
native  of  Philadelphia,  son  and  legal  representative  of  the  late  Haym 
Salomon,  merchant  and  banker  there,  carefully  inquired  into  the  alle- 
gations of  the  petitioner,  and  unanimously  agreed  to  a  report,  from 
which  the  following  is  an  extract: 

^^That  they  have  fully  examined  the  mass  of  documentary  evidence 
submitted  by  the  said  memorialist,  and  having  satisfied  themselves  of 
its  authenticity,  do  regard  it  as  sustaining  the  claim  advanced  by  the 
memorialist,  which  they  therefore  recommend  to  the  favorable  consid- 
eration of  the  House  of  Representatives." — Report  No.  504. 

During  the  first  session  of  the  Twenty-ninth  Congress,  the  Committee 
on  Claims  in  the  Senate,  consisting  of  Messrs.  Pennybacker  of  Vir- 
ginia, Morehead  of  Kentucky,  Clayton  of  Delaware,  Johnson  of  Mary- 
land, Dickinson  of  New  York,  unanimously  agreed  to  a  report  similar 
to  that  adopted  by  the  House  Committee,  but  too  late  for  presentation. 
During  the  second  session  another  report  was  drawn  up  by  Senator 
Bradbury,  placed  on  file,  and  is  mainly  as  follows: 
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'^  That  it  appears  from  documentary  evidence  submitted  by  the  me- 
morialist that  Haym  Salomon,  his  father,  contributed  largely  of  his 
pecuniary  means  towards  carrying  on  the  war  of  the  revolution,  aiding 
the  public  treasury  by  frequent  loans  of  moneys,  and  advancing  libe- 
rally of  his  means  to  sustain  many  of  the  public  men  engaged  in  the 
struggle  for  independence,  at  a  time  when  the  sinews  of  war  were  essen- 
tial to  success.  It  further  appears  to  be  satisfactorily  established  that 
the  confidence  of  Mr.  Salomon  was  so  great  in  the  good  faith  of  this 
government  that  he  parted  with  his  money,  relying  on  that  good  faith 
lor  its  return. 

^^He  died  suddenly,  after  the  conclusion  of  peace,  and  the  inventory 
of  the  estate  contains  a  list  of  treasury  and  other  evidences  of  indebt- 
edness of  the  government  of  a  very  large  amount,  viz: 

Loan  office  certificates $110,233  63 

Treasury  certificates 18,244  88 

Continental  liquidated  dollars 199,214  45 

Commissioners'  certificates 17,870  37 

Virginia  State  certificates » 8,166  00 

353,729  43 


The  fact  that  the  father  of  the  memorialist  held  bona  fide  the  above 
amount  of  revolutionary  paper  and  securities,  is  clearly  proved  by  the 
sworn  statement  of  the  register  of  the  probate  court  of  the  city  of  Phil- 
adelphia, before  your  committee. 

3d.  In  addition  to  the  above  amoimt  of  revolutionary  paper,  at  par 
value,  held  by  the  father  of  the  memorialist,  it  is  proved  to  the  satis- 
faction of  your  committee  that  Haym  Salomon  advanced  large  sums  of 
money  in  specie  to  the  financial  agents  of  the  revolutionary  govern- 
ment ;  that  he  aided  the  honorable  Superintendent  of  Finance,  Robert 
Morris,  with  specie,  advanced  in  various  sums  and  at  times  of  great 
public  need,  to  an  amount  exceeding  $200,000 ;  this  fact  is  proved  by 
the  original  checks  and  drafts  on  the  Bank  of  North  America,  drawn 
by  Mr.  Salomon  payable  to  the  ^^Superintendent  of  Finance,"  and  paid 
at  this  bank;  the  checks  themselves  are  before  your  committee,  and 
bear  verity  upon  their  face,  and  are  clearly  proved  by  the  cashier  of 
the  bank,  as  will  presently  be  shown. 

4th.  It  is  also  m  proof,  before  your  committee,  that  the  father  of 
your  memorialist  supported  from  his  private  means  many  of  the  most 
distinguished  men  of  the  revolution,  who  devoted  their  lives  and  ener- 
gies to  the  cause  of  liberty,  when  all  other  means  of  support  and 
resources  were  exhausted. 

His  vast  pecuniary  resources,  exhibited  to  this  committee  through 
extracts  from  the  ledger  of  the  first  bank,  were  entirely  devoted  to  the 
use  of  the  revolutionary  government,  were  in  the  end  thus  jeopardized 
by  his  sudden  demise,  and  finally  lost  to  his  widow  and  family. 

Among  the  men  of  the  revolution  whom  he  freely  aided  while  they 
were  discharging  important  public  trusts,  your  committee  find  the 
names  of  Thomas  JeflTerson,  (Secretary  of  State  to  Washington,  and 
twice  President;)    James  Madison,   (twice  President;)  Arthur  Lee, 
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(embassador  to  France;)  Baron  Steuben,  (inspector  general  of  the- 
whole  continental  army;)  General  Mifflin,  (governor  of  Pennsylvania;) 
General  St.  Clair,  (one  of  the  best  commanders ;)  Colonel  Bland,  (M. 
C,  agent  of  Virginia;)  J.  F.  Mercer,  (delegate  of  Virginia;)  Joseph 
Jones,  (delegat  eof  Virginia,  and  uncle  of  James  Monroe ;)  James  Wil- 
son, (signer  of  Delaration  of  Independence,  one  of  the  principal  framers 
of  the  present  Constitution,  and  first  judge  appointed  by  Washington ;) 
Robert  Morris,  (superintendent  of  finance,)  &c. 

Moneys  to  the  amount  of  many  thousand  dollars  were  thus  advanced, 
the  original,  uncanceled  vouchers  for  which  are  now  before  your  com- 
mittee, bearing  the  authentic  and  well-recognized  signatures  of  the 
persons  who  received  them. 

5th.  There  is  also  in  proof  before  your  committee  the  original  receipts 
of  M.  Hillegos,  continental  treasurer,  to  Haym  Salomon,  for  six  of  his 
promissory  notes,  to  the  amount  of  £34,758  11«.  2d.,  Pennsylvania  cur- 
rency, or  ninety-two  thousand  six  hundred-and-odd  dollars,  federal 
currency.  This  document  shows  that  the  whole  amount  was  received 
for  the  benefit  of  the  United  States,  and  was  to  be  so  accounted  for. 

6th.  It  is  also  proved  before  your  committee,  by  the  production  of 
the  original  orders  and  checks,  that  Haym  Salomon  sustained,  from  his 
private  resources,  Don  Francisco  Rendon,  the  secret  embassador  of 
Charles  III,  of  Spain,  who  was  in  secret  alliance  with  the  revolutionary 
government.  Thirty-odd  original  orders  on  Mr.  Salomon,  and  his 
checks  on  the  bank  for  the  respective  amounts,  are  before  this  commit- 
tee, which  were  never  canceled,  or  the  orders  would  have  been  surren- 
dered. This  was  done  at  a  time  when  the  supplies  of  the  Spanish 
embassador  were  cut  off  by  the  activity  of  the  British  cruisers,  and  his 
funds  could  not  reach  him  from  home. 

In  a  letter  of  Don  Francisco  Rendon  to  the  governor  general  of  Cuba, 
Don  Jose  Marie  de  Navarra,  1 783,  he  says :  '  ^  Mr ,  Salomon  has  advanced 
the  money  for  the  service  of  his  most  Catholic  Majesty,  and  I  am  in- 
debted  to  his  friendship,  in  this  particular,  for  the  support  of  my  char- 
acter as  his  most  Catholic  Majesty's  agent  here,  with  any  degree  of 
credit  or  reputation ;  and  without  it,  I  would  not  have  been  able  to 
render  that  protection  and  assistance  to  his  Majesty's  subjects  which 
his  Majesty  enjoins  and  my  duty  requires."  Moneys  thus  advanced, 
to  the  amount  of  about  10,000  Spanish  dollars,  remained  unpaid  when 
Mr.  Salomon  died  shortly  after. 

7th.  Not  less  distinct,  as  well  as  grateful  in  tone,  were  some  of  the 
men  of  the  revolution  in  speaking  of  the  bounties  received  from  Mr. 
Salomon. 

Mr.  Madison,  addressing  his  colleagues,  Messrs.  Randolph  and  Jones, 
while  he  was  in  the  Revolutionary  Congress,  1780  to  1783,  says: 

1.  **The  expediency  of  drawing  bills  on  funds  in  Virginia,  even  the 
most  unquestionable,  has  been  tried  by  us  in  vain." 

2.  ^*I  am  fast  relapsinjj  into  pecuniary  distress.  The  case  of  my 
brethren  is  equally  alarmmg." 

3.  **  I  have  been  a  pensioner  for  some  time  on  the  favor  of  Mr.  Haym 
Salomon." 

4.  ** I  am  almost  ashamed  to  reiterate  my  wants  so  incessantly  to 
you.     The  kindness  of  our  friend  in  Front  street,  near  the  coffee-house,^ 
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(Haym  Salomon,)  is  a  fund  that  will  preserve  me  from  extremities; 
but  I  never  resort  to  it  without  great  mortification,  as  he  obstinately 
rejects  all  recompense.  *  To  necessitous  delegates  he  always  spares 
them  supplies." 

In  1781,  Mr.  Morris,  superintendent  of  finance,  wrote  the  president 
of  Congress,  that  ''  the  treasury  was  so  much  in  arrears  to  the  servants 
in  the  public  offices,  that  many  of  them  could  not,  without  payment, 
perform  their  duties,  but  must  have  gone  to  jail  for  debts  they  have 
contracted  to  enable  them  to  live." 

It  was  at  a  crisis  like  this  that  Mr.  Salomon  aided  the  government 
and  members  of  Congress,  without  any  security,  trusting  in  the  honor 
of  the  American  people  when  independence  should  have  been  secured. 

8th.  Omitting  the  item  last  above  named  as  not  an  advance  directly 
to  our  own  government  or  public  men,  the  evidence  shows  that  Mr. 
Salomon  advanced  to  the  government  a  sum  exceeding  $400,000,  inde- 
pendent of  the  amounts  advanced  to  the  various  distinguished  men 
and  patriots  of  the  revolution,  who,  as  stated  by  Robert  Morris,  in  his 
report  on  the  subject,  must  have  gone  to  jail  for  debts  contracted  to 
live,  had  they  not  been  thus  relieved,  and  to  which  uncomputed  amount 
may  also  be  added  a  note  for  $20,000,  loaned  to  Robert  Morris,  the 
original  of  which  is  before  your  committee,  and  bears  unmistakable 
evidence  of  having  been  paid  by  Mr.  Salomon,  but  never  accounted  for 
or  canceled  by  the  government.  These  items,  taken  together,  make 
an  aggregate  exceeding,  as  stated,  the  sum  of  $400,000,  which  was 
certainly  expended  or  advanced  by  Haym  Salomon  in  direct  support  of 
the  revolutionary  cause.  As  before  stated,  it  is  proved  to  the  entire 
satisfaction  of  your  committee  that  the  father  of  the  memorialist  held 
government  obligations,  consisting  of  five  difterent  species,  as  above 
shown,  to  the  amount  of  $353,T29  43.  This  added  to  the  amount  last 
above  named  would  constitute  a  gross  sum  of  near  $800,000;  but  the 
memorial  does  not  claim  this  amount,  but  is  willing  to  concede,  as  your 
committee  believes  to  be  true,  that  the  public  securities  held  by  the 
father  of  the  memorialist,  represented  to  the  extent  they  go,  the  larger 
sum  shown  to  have  been  advanced  for  the  use  of  the  government,  and 
only  asks  to  be  indemnified  to  the  extent  of  the  public  securities  thus 
held,  and  is  willing  to  relinquish  all  other  demands,  which  your  com- 
mittee think  is  the  least  that  can  be  honorably  or  justly  tendered  the 
memorialist  at  this  time. 

9th.  Your  committee,  in  order  to  be  satisfied  how  far  payments  of 
the  whole,  or  any  part  of  these  advances  or  government  obligations, 
have  had  brought  before  them  a  full  exemplification  of  all  the  revolu- 
tionary expenditures  and  payments  anterior  to  the  formation  of  the 
present  government,  but  do  not  find  that  there  is  any  evidence  of  such 
payments  having  been  made  to  the  father  of  the  memorialist,  or  to  his 
heirs  or  legal  representatives  after  his  death. 

10th.  The  accounts  rendered  by  the  Superintendent  of  Finance,  have 
been  carefully  examined,  and  no  discharge  of  any  of  these  obligations 
can  be  found. 

11th.  A  like  search  has  been  made  in  the  private  accounts  of  Robert 
Morris,  as  stated  upon  his  oath  while  incarcerated  for  debt  in  the  year 
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1805,  but  no  evidence  can  be  found  of  any  payments  to,  or  charges 
against  Haym  Salomon,  in  any  way. 

12th.  Your  committee  have  next  directed  their  inquiries  to  whether 
any  payments,  or  liquidation  of  these  public  securities,  have  been 
made  since  the  formation  of  the  present  government.  But  it  is  fully 
proved  to  your  committee  that  no  such  payment  was  made ;  this  fact  is 
conclusively  shown  by  the  questions  addressed  to  the  First  Auditor  of 
the  Treasury  Department  in  the  following  words : 

Thos.  L.  Smith,  Esq., 

First  Auditor  of  the  Treasury  Department  of  United  States: 
Sir:  Please  be  good  enough  to  answer  simply  yea  or  nay,  to  the  fol- 
lowing questions,  arising  out  of  the  case  of  Mr.  H.  M.  Salomon,  now 
before  the  Committee  on  Revolutionary  Claims,  of  which  I  am  chair- 
man. 

C.  SAWTELLE, 

Chairman. 

First  question, — Can   you  find  that  any  of  the  annexed  described 

Sper  was  funded  (after  the  present  government  was  established)  by 
ichel  Salomon,  relict  of  Haym  Salomon,  or  by  either  of  the  children 
of  Haym  Salomon,  viz :  Ezekiel  Salomon,  Sarah  Salomon,  Deborah 
Salomon,  or  Haym  M.  Salomon? 

Second  question, — Can  you  find  whether  any  of  said  revolutionary 
paper  was  ever  funded  or  paid  to  Thomas  Fitzsimmon,  M.  Clarkson, 
J.  Carson,  or  E.  Levy,  administrators  of  Haym  Salomon? 

Third  question, — Can  you  find  that  said  Rachel  Salomon,  relict,  or 
any  of  the  children  of  Haym  Salomon,  ever  funded  any  kind  of  revo- 
lutionary paper  at  all,  or  any  number  or  amount,  after  the  new  govern- 
ment was  established  in  1789? 

Fourth  question, — Can  you  find  that  the  above  revolutionary  paper, 
left  by  Haym  Salomon,  was  ever  funded  or  paid  to  any  person  or  per- 
sons at  all,  after  the  adoption  of  the  present  Constitution? 

To  this  letter  the  First  Auditor,  after  making  a  thorough  examina- 
tion of  the  archives  of  his  department,  responded  as  follows: 

Treasury  Department, 
First  Auditor's  Office,  March  25,  1850. 
Sir:  I  am  in  receipt  of  your  letter  without  date,  proposing  the  four 
following  questions,  requesting  me  to  answer  simply  yea  or  nay. 
(The  questions  are  here  inserted,  as  in  the  original.) 
In  reply,  I  have  the  honor  to  state  that,  aft«r  a  careful  search 
through  more  than  ten  thousand  pages  of  records  of  funded  certificates 
of  revolutionary  debt,  being  the  entire  series  of  said  records,  page  by 
page,  (for  they  do  not  appear  to  have  made  indexes  previous  to  the 
present  century,)  I  have  to  give  a  negative  answer  to  each  and  all  of 
your  inquiries,  which  I  accordingly  hereby  do. 

Your  letter  and  the  accompanying  verified  schedule  of  certificates 
are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

T.  L.  SMITH,  Audit(yr 
Hon.  C.  Sawtelle,  House  of  Representatives,  u,yH,£«uuy  ^^wOglC 
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loth.  There  being  no  payment,  as  shown  by  these  accounts  before 
your  committee  of  the  Superintendent  of  Finance,  before  Mr.  Salo- 
mon's death,  nor  up  to  the  formation  of  the  present  government,  and 
none  since  the  present  government  was  established,  as  is  above  shown, 
it  follows  necessarily  that  the  government  of  the  United  States  owe 
both  indemnification  and  gratitude  to  the  heirs  of  Haym  Salomon, 
who  deserves  to  rank  among  the  first  of  patriots  and  benefactors,  and 
that  his  heirs  are  fully  entitled  to  the  measure  of  the  indemnity  asked. 

14th.  It  is  proved  to  the  satisfaction  of  your  committee  that  Haym 
Salomon  died  soon  after  the  acknowledgment  of  our  independence  by 
England,  when  no  steps  had  been  taken  to  liquidate  the  heavy  debts 
due  the  memorialist's  father.  By  a  letter  written  to  his  chief  clerk,  a 
short  time  previous  to  his  death,  speaking  of  his  decline  of  health  and 
withdrawing  from  business,  he  says:  "TAe  public  securities  I  have, 
being  considerable,  (some  |355,000,)  /  wish  to  make  inquiry  what  cotdd 
be  done  vnth  them;  and  another  method  I  propose  is,  by  lending  them  on 
the  best  terms  J  on  bond  and  mortgage,  taking  them  for  tlie  whole  nxyminal 
valus  of  the  papers/'  This  letter,  written,  as  we  might  say,  by  a 
dying  patriot  and  public  benefactor,  shows  he  had  full  confidence  in 
the  good  faith  of  tne  government  and  people  he  had  served  with  the 
bestowal  of  his  whole  pecuniary  substance  up  to  the  hour  of  his.  death : 
which,  your  committee  are  free  to  say,  a  prosperous  country,  enjoyed 
by  a  grateiul  posterity,  should  not  permit  to  be  falsified. 

15th.  It  is  made  satisfactory  to  your  committee  that  the  widow  and 
children  of  Haym  Salomon  have  never  received  any  benefit  whatever 
from  the  indebtedness  of  the  government  to  their  father.  At  the  time 
of  his  death  they  were  all  infants,  the  eldest  less  than  seven,  and  the 
youngest,  the  present  memorialist,  but  a  few  weeks  old.  Their  mother 
was  young  and  a  foreigner,  not  at  all  familiar  with  the  means  of  pro- 
tecting herself  and  her  childrens'  rights.  Of  the  Jive  administrators 
appointed,  but  two  ever  filed  any  account,  and  that  but  for  a  small 
portion  of  the  estate  ;  but  no  part  of  the  public  securities  held  by  their 
lather  at  the  time  of  his  death  were  ever  reached  by  his  widow  or  chil- 
dren. The  eldest  member  of  the  family,  Ezekiel  Salomon,  who  took 
charge  of  the  matter  for  his  mother,  when  of  age,  died  a  few  years  after 
away  from  home,  when  the  present  memorialist  took  the  case  in  hand, 
and  has  steadily  and  diligently  pursued  it,  since  the  year  1827,  up  to 
the  present  time.  Though  delayed  by  the  loss  and  misplacing  of  im- 
portant papers,  of  which  there  is  abundant  proof,  he  has  steadily  sought 
to  secure  his  rights.  Much  interesting  and  important  correspondence 
with  the  most  distinguished  men  best  versed  in  the  revolutionary  his- 
tory of  the  country,  showing  a  united  concurrence  in  the  merits  of  the 
claim  of  the  memorialists,  is  before  your  committee — Jared  Sparks, 
Henry  Wheaton,  William  C.  Rives,  James  Madison,  and  others,  the 
latter  of  whom,  writing  to  the  memorialist  on  the  subject  of  his  claim 
under  date  of  February  6, 1830,  says: 

*'Dear  Sir:  The  transactions  shown  by  the  papers  you  inclosed  were 
tor  the  support  of  the  delegates  to  Congress,  and  the  agency  of  your 
father  therein  was  solicited  on  account  of  the  respectability  and  confi- 
dence he  enjoyed  among  those  best  acquainted  with  him." 

Mr.  Joseph  Nourse,  who  was  Register  of  the  Treasury  from  1T77  to 

uiyiu^eu  uy  'v_j  v_y  v_^ pt  ix^ 
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1828,  writing  the  memorialist,  dated  Washington,  June,  1827,  in  reply 
to  a  request  relative  to  his  father's  property,  says : 

^'I  have  cast  back  to  those  periods  when  your  honored  father  was 
agent  to  office  of  finance  ;  but  the  inroads  of  the  British  army  in  1814 
deprived  us  of  every  record  in  relation  to  the  vouchers  of  the  period  to 
which  I  refer." 

But,  without  amplification,  these  are  sufficient  to  show  that  the  me- 
morialist has  been  vigilant  in  prosecuting  his  rights;  and,  though  he 
has  had  numerous  reports  made  in  his  favor,  never  could  get  to  the  end 
of  relief. 

16th.  The  following  sworn  statement  by  the  cashier  of  the  Bank  of 
North  America,  made  in  obedience  to  the  call  of  the  committee  in 
charge  of  this  claim,  in  1848,  strongly  corroborates  the  conclusions 
arrived  at  by  your  committee : 

Bank  op  North  Amkeica, 

September  2\,  1848. 

The  account  of  Haym  Salomon  with  the  Bank  of  North  Americ 
appears  to  have  been  as  early  as  the  beginning  of  its  operations,  from 
January,  1782,  and  only  to  January,  1784,  occupies  fifteen  entire 
pages  of  the  ledger.  The  first  forty  other  entire  accounts,  beginning 
also  from  first  of  the  leger,  occupy  in  all,  but  fifteen  pages.  The 
same  appears  the  proportion  of  the  amount  of  his  account  when  com- 
pared with  the  others. 

The  following  are  the  balances,  as  appears  in  the  bank  book  of  Haym 
Salomon  for  those  periods,  as  they  are  in  the  same  handwriting  as  the 
ledger  of  the  bank  : 

February  1,  1782 $23,253  00 

April  23,  1782 32,233  00 

June  26,  1782 46,569  00 

August  14,  1782 18,238  64 

May  2, 1783 14,144  35 

July  1,  1783 11,005  62 

August  25,  1783 14,854  27 

March  31,  1784 26,743  74 

Respecting  the  examination  of  the  deposition  of  the  amount  charged 
in  the  undermentioned  checks  or  drafts  to  the  accoimt  of  Haym  Salomon, 
paid  to  Robert  Morris,  and  to  Superintendent  of  Fnance. 

ATigust  1,  1782,  to  Robert  Morris,  $20,000  ;  August  9,  1782,  to 
ditto,  $10,000  ;  August  27,  1783,  $20,000;  October  8,  1783,  $6,000; 
October  13,  1783,  $6,000  ;  October  17,  1783,  $6,000 ;  October  27, 
1783,  $3,000  ;  October  30,  1783,  $5,000. 

The  above,  with  thirty-three  other  orders,  amounting  to  upwards 
of  one  hundred  thousand  dollars,  exclusive  of  the  above,  of  various 
dates  and  amounts,  appear  all  charged  as  having  been  paid  to  Robert 
Morris,  in  the  day  book  and  ledger  of  the  bank. 

The  account  of  Robert  Morris  himself  begins  July  17,  1782,  and 
ends  May  6,  1783,  being  about  the  same  period  of  time  as  Haym  Salo- 
mon's account,  as  examined.     The  credit  side  consists  principally  of 
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two  discounts,  $22,625  20.  The  only  cash  deposited  by  him  was 
$9,822  06,  which  appears  to  have  been  received  from  Haym  Salomon, 
as  Haym  Salomon's  account  is  that  day  charged  with  the  exact  amount 
stated  as  paid  to  Robert  Morris. 

I  have  examined  the  charges  in  the  account  of  the  ledger  of  the 
bank  against  Haym  Salomon,  of  various  dates,  as  received  by  the  fol- 
lowing persons :  Jefferson,  Wilson,  Boss,  Morris,  Harrison,  Pendleton, 
Madison,  Randolph,  Jones,  who  are  said,  in  history,  to  have  been 
members  of  the  Congress  of  the  Declaration,  or  of  the  subsequent 
session  of  the  revolutionary  legislature,  and  found  them  to  agree  as  to 
dates  and  amounts,  as  well  as  the  sums  and  dates  of  those  charged  to 
Haym  Salomon,  as  paid  to  General  St.  Clair,  General  Mifflin,  and 
Baron  Steuben,  with  the  charges  of  the  same  in  the  bank  books. 

Respecting  the  disposition  of  the  funds  charged  to  Haym  Salomon, 
at  the  bank,  as  made  payable  to  the  persons  undernamed,  who,  accord- 
ing to  the  journals  of  the  revolutionary  Congress,  examined,  as  per 
certificate  of  the  librarian  of  the  House  of  Representatives  of  the  United 
States,  August  18,  1848,  and  according  to  an  exemplification,  marked 
F,  from  files  in  the  Department  of  State,  signed  James  Buchanan, 
Secretary  of  State,  with  the  seal  of  that  department,  papers  of  old 
Congress,  number  137,  page  193,  were  agents,  consuls,  charge 
d'affaires,  and  ministers  of  Louis  XVI  of  France  and  Charles  III  of 
Spain,  our  allies  of  the  revolution,  I  found  by  an  examination  of  the 

Eayments  to  Roquebrun,  said  to  have  been  the  treasurer  of  Rocham- 
aud's  army,  August  2,  1782,  August  15,  and  August  18,  1782, 
amounting  to  $61,404  38,  which  several  amounts  are  credited  on  the 
same  days  in  the  account,  as  received  by  Roquebrun  from  Haym 
Salomon. 

Sieur  De  La  Forrest,  (spelled  by  the  ledger  Forer,)  consul  general 
of  France  in  the  revolution,  is  credited  with  twenty  drafts,  amounting 
to  $31,434  39,  charged  in  the  bank  book  and  ledger  to  Haym  Salomon. 

John  Holker,  consul  of  King  Louis  ;  the  amount  as  payable  to  him 
is  also  charged  to  Haym  Salomon's  account. 

Sieur  Barbe  Marbois,  charge  d'affairs  of  the  king ;  the  checks 
charged,  as  far  as  examined,  as  for  amounts  received  at  the  bank  from 
Haym  Salomon,  by  him,  were  credited  on  the  bank  ledger  as  received 
by  Marbois  from  Haym  Salomon. 

Chevalier  De  La  Luzerne,  the  French  Ambassador  of  King  Louis 
XVI,  so  friendly  to  this  country  in  the  revolution  ;  all  the  checks 
charged,  or  so  many  as  were  examined,  stated  as  payable  to  La 
Luzerne,  were  also  charged  on  the  ledger  of  the  bank  to  Haym  Salo- 
mon, as  paid  the  Chevalier  ;  and  the  only  cash  deposits  of  the  latter 
agree  precisely  with  the  amount  named  on  the  check  payable  to  him. 

Don  Francisco  Rendon,  the  secret  minister  of  Charles  III,  of  Spain, 
in  the  revolution ;  the  amount  and  date  of  the  check  charged,  as  pay- 
able to  him,  agree  precisely  with  the  ledger  of  the  bank,  as  charged  to 
Haym  Salomon. 

J.  HOCKLEY, 
Caahie)'  of  the  Bank  of  NoHh  Ameinca. 
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Witness  sworn  September  21, 1848,  before  Chauncy  Bulkley,  ex- 
officio  justice  of  the  peace ;  certified  according  to  act  of  Congress 
before  the  prothonotary  of  the  Supreme  Court,  on  September  24, 1848. 

In  addition  to  this  evidence  of  the  commercial  and  financial  rank 
and  standing  of  the  father  of  the  memorialist,  it  is  proved,  by  the 
evidence  before  your  committee,  that  he  negotiated,  as  a^ent  to  the 
office  of  finance,  the  whole  of  the  20,000,000  livres  of  subsidy  granted 
by  France  and  Holland,  without  the  loss  of  a  single  dollar  to  tne  gov- 
ernment ;  and  that  such  was  his  reputation  and  standing  as  a  financier, 
that  he  was  constituted  banker  to  the  army  sent  to  our  aid  by  the 
King  of  France,  and  disbursed  the  whole  of  that  part  of  the  150,000,000 
livres  that  was  expended  in  this  country  as  the  expense  of  the  two  first 
years  of  the  alliance.  So  satisfactorily  did  he  discharge  this  duty,  and 
refusing  to  receive  any  compensation,  that  he  was  honored  with  a  title 
by  Louis  XVI,  as  a  mark  of  royal  gratitude. 

17th.  It  is  a  fact  worthy  of  remark,  too,  that,  while  these  respon- 
sible trusts  werebein^  gratuitously  performed  by  Haym  Salomon,  such 
was  the  destitute  condition  of  the  whole  country,  and  the  tardiness  of  the 
people  to  part  with  their  means,  that  the  revolutionary  government 
was  compelled  to  divert  the  French  and  Holland  subsidies  from  the 
specific  purposes  for  which  they  were  intended  (the  support  of  the 
armv  alone)  to  the  support  of  our  diplomatic  agents  abroad:  that 
Benjamin  Franklin,  Jonn  Jay,  John  Adams,  Henry  Lawrence,  and 
suite,  who  so  ably  represented  us  at  foreign  courts  with  whom  we  were 
in  alliance,  were  paid  from  this  fund. 

18th.  This  bankrupt  condition  of  our  public  credit  is  well  illustrated 
by  the  Register  of  the  Treasury,  in  his  report  to  Congress  of  the  4th  of 
March,  1790,  on  the  settlement  of  Mr.  Morris's  account.  He  states, 
that  of  his  receij)ts,  whichamounted  to  $8,174,131,  more  than  |2,000,000 
resulted  from  his  commercial  and  other  transactions,  and  his  negotia- 
tions with  the  Bank  of  North  America. 

In  Mr.  Morris's  report,  at  the  close  of  his  administration,  now  in  the 
Treasury  Department,  speaking  of  his  advances,  he  says:  ^'It  is  a 
misfortune  that  secrecy  should  oe  necessarv  in  the  support  of  the  public 
credit."  That  it  was  necessary  during  his  administration  is  verified 
by  facts  stated  in  his  report  in  relation  to  his  receipts^  to  wit:  that  he 
borrowed,  from  time  to  time,  in  anticipation  of  the  receipts  from  taxes, 
&c.,  directly  from  the  Bank  of  North  America,  an  amount  equal  to  its 
capital,  and  considerable  sums  on  the  notes  of  individuals  discounted 
by  said  bank,  and  also  by  his  negotiations  with  other  persons. 

The  following  is  a  statement  of  the  payments  over  the  receipts,  at 
several  quarterly  periods,  as  exhibited  in  his  settlement  with  the  Board 
of  Treasury: 

1782.  June  30 $20,613  26 

September  30 218,640  41 

December  31 380,360  21 

1783.  March  31 577,630  87 

June  30 826,614  69 

September  30 602,161  21 

December  31 203,002  42 
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1784.  March  31 $183,670  27 

June  30 118,343  24 

19th.  The  proofs  before  your  committee  show  that  it  was  during  the 
very  period  above  referred  to  that  Haym  Salomon  was  contributing  his 
substance,  to  the  last  dollar,  in  support  of  the  revolutionary  struggle, 
when  failure  was  not  only  loss  of  all,  but  to  be  followed  with  the  pen- 
alties of  treason.  He  did  not  advance  mere  paper  obligations,  first  to 
be  depreciated  and  then  repudiated,  but  he  let  the  government  have 
specie  dollars ^  one  of  which,  then,  was  worth  fifty  now;  and  did  it  with 
no  other  hope  of  reward  than  the  triumph  of  our  cause,  and  the  good 
faith  of  the  government  and  people  he  served. 

20th.  In  view  of  these  facts,  so  well  established,  your  committee,  in 
common  with  the  views  so  often  expressed  by  the  various  committees 
who  have  performed  a  similar  service  in  investigating  this  case,  are  of 
opinion  that  the  memorialist  is  eminently  entitled  to  relief. 

21st.  The  memorialist  only  asks  that  ne  be  indemnified  to  the  extent 
of  the  revolutionary  paper  held  by  his  father  at  the  time  of  his  death, 
with  interest  to  such  extent  as  Confess  may  see  fit  to  allow.  All  the 
preceding  committees  have  reported  in  favor  of  the  $353,244  43,  with 
mterest  on  the  |18,244  88  treasury  certificates,  and  $17,870  37  com- 
missioner's certificates,  amounting  to  $36,115,  from  the  year  1790, 
making  the  aggregate  of  the  indemnity  about  $463,000 ;  but  your  com- 
mittee, at  the  last  Congress,  modified  the  measure  of  interest,  and 
allowed  from  the  first  application  to  Congress,  which  was  December 
29,  1845;  which  said  last  named  bill  your  conmuttee  again  report, 
for  the  relief  of  the  memorialist,  and  respectfally  ask  its  passage. 

22d.  Your  committee  feel  it  their  duty  to  remark^  that  the  memo- 
rialist is  far  advanced  in  life;  that  he  has  sought  his  rights  with  equal 
Eatience  and  diligence,  and  that  any  ftirther  unnecessary  delay  would 
e  ungrateful,  if  not  a  denial  of  justice. 
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36th  Congress,  )  SENATE.  C  Eep.  Com. 

Ist  Session.      S  t   No.  128. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  12,  I860.— Ordered  to  be  printed. 


Mr.  Fitch  made  the  following 

REPORT. 

[To  accompany  Bill  S.  268.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  'petition  of  Mary 
K,  ChUhrie,  widow  of  Captain  Presley  N.  Outhrie,  praying  for  a 
pension,  beg  leave  to  report : 

That  it  appears  from  the  roll  that  the  husband  of  the  petitioner  was 
appointed  captain  of  the  11th  regiment  of  infantry,  16th  February, 
1847;  brevetted  major  "for  gallant  and  meritorious  conduct  in  the 
battles  Contreras  and  Cherubusco,"  20th  August,  1847;  distinguished 
and  severely  wounded  in  the  battle  of  El  Molino  del  Rey ;  was  dis- 
banded in  August,  1848 ;  appointed  captain  of  9th  infantry  3d  March, 
1855  ;  died  at  Newport,  Kentucky,  29th  December,  1857. 

The  petitioner  prays  a  pension  on  the  ground  that  her  husband 
died  of  disease  contracted  while  in  the  line  of  his  duty  in  the  service  of 
the  United  States,  and  produces  the  following  evidence : 

George  Suckley,  late  surgeon  United  States  army,  testifies  that 
Captain  Presley  N.  Guthrie  '^was  taken  ill  while  in  the  line  of  his 
duty,  from  the  effects  of  which  he  died;"  that  in  the  latter  part  of 
February,  1856,  he  was  ordered  from  Fort  Steilacoom,  Washington 
Territory,  to  proceed  into  the  Indian  country ;  that  his  march  was 
made  through  a  hard  country  during  a  rain  storm ;  "that  this  exposure 
induced  in  Captain  Guthrie  a  severe  cold  accompanied  by  fever,  and 
forty  hours  thereafter  a  severe  and  complete  paralysis  of  one  side  of  his 
body  supervened;**  that  he  was  the  only  medical  officer  of  the  army  in 
attendance  upon  the  captain ;  and  that  he  was  then,  and  is  still,  fully 
jiersuaded  that  the  exposure  to  cold  and  wet  that  he  had  just  under- 
gone was  the  proximate  cause  of  his  attack  of  palsy ;  and  that,  in  his 
opinion,  the  feebleness  of  body,  caused  by  the  paralysis,  hastened, 
perhaps,  induced  the  disease  which  destroyed  his  life, 

William  J,  Barry,  late  a  surgeon  in  the  United  States  army,  testifies 
that  he  held  daily  and  hourly  intercourse  with  Captain  Guthrie  during 
the  campaign  of  1847  and  1848,  in  the  war  with  Mexico;  that  his 
disease  was  consumption,  and  being  attacked  with  pulmonary  hem. 
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orrhage,  he  was  ordered  home ;  that  he  never  doubted  Captain  Guthrie 
entered  the  Mexican  territory  in  perfect  health ;  and  that  he  believes 
that  he  contracted  the  disease  there  in  consequence  of  the  exposure 
which  his  duty  imposed. 

Upon  a  careful  examination  your  committee  believe  this  to  be  a 
meritorious  case,  and  beg  leave  to  report  a  bill  for  her  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Makch  13,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 

REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  papers  in  sup- 
port  of  the  claim  of  Adam  Sener  to  a  pensiony  beg  leave  to  submit  the 
following : 

That  it  appears  the  petitioner  presented  his  papers  at  the  Ist  session 
of  the  Thirtn-fifth  Congress,  and  an  adverse  report  was  agreed  to, 
which  your  committee  adopt. 

"That  the  petitioner  asks  to  be  placed  on  the  roll  of  invalid  pen- 
sioners, on  account  of  disability,  which  he  alleges  is  the  result  of 
injuries  received  while  in  the  service  of  his  country,  in  the  war  of  1812. 
Accompanying  the  petition  is  one  from  some  thirty-five  persons,  claim- 
ing to  be  acquainted  with  the  said  Sener,  who  testify  to  his  good 
character,  his  old  age,  his  infirmities,  and  to  his  indigent  circum- 
stances. But  they  do  not  pretend  to  know  anything  of  the  alleged 
service  in  the  war,  nor  do  they  affirm  that  his  present  disability  is  the 
effect  of  alleged  injury  received  therein. 

"  The  medical  testimony  is  of  the  same  character;  it  establishes 
disability,  and  says  that  it  results  ^from  the  weakened  and  painful 
condition  of  the  parts  injured  during  his  service  in  the  army  of  the 
United  States  ;'  but  it  does  not  appear  that  the  surgeons  so  testifying 
have  any  knowledge  of  such  service,  except  the  assertions  of  the  peti- 
tioner himself. 

"However  worthy  the  case  may  be,  the  committee  are  not  willing 
to  establish  the  precedent  of  granting  a  pension  where  no  proof  of  ser- 
vice is  adduced  to  corroborate  the  assertions  of  the  petitioner,  and 
therefore  recommend  that  the  prayer  of  the  petitioner  be  denied.*' 
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IN  THE  SENATE  OF  THE  XJNITED  STATES. 


*  March  13,  I860.— Ordered  to  be  printed. 


Mr.  Hemphill  submitted  the  following 

REPORT. 

The  Committee  on  Indian  Affairs,  to  whom  was  referred  the  petition  of 
Stephen  KrehSy  Mary  McGehey,  and  Lucy  Long,  children  of  Stephen 
Krebs,  a  citizen  of  the  Clioctaw  nation,  report : 

That  the  claims  of  the  Choctaws  under  the  treaty  of  Dancing  Rabbit 
creek  against  the  United  States,  have  been  assumed  by  the  Choctaw 
Nation  by  the  late  treaty  with  them ;  and  the  Senate  of  the  United 
States  having,  at  its  late  special  executive  session,  awarded  the  in- 
demnity as  provided  for  by  the  late  treaty,  the  claim  of  the  memorialists 
is  no  longer  of  any  force  against  the  United  States.  The  committee 
therefore  report,  by  resolution,  that  the  claim  be  rejected. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Maecii  3,  I860.— Ordered  to  be  printed. 


Mr.  NiCHOi^N  submitted  the  following 

REPORT. 

7%€  Committee  on  BevoltUionaTy  Claims,  to  whom  was  referreol  the 
papers  in  the  case  of  Jacob  Bigehw,  administrator  of  Francis  Cazean 
against  the  United  States,  submit  the  following  rqport : 

In  1817,  Congress  passed  an  act  appropriating  forty-two  thousand 
seven  hundred  and  tnirty-seven  dollars  and  ninety-three  cents  to  be 

Gid  ^'to  the  legal  representatives  of  Francis  Cazeau,  late  merchant  at 
ontreal,  or  to  his  or  their  assignee,  or  attorney,  or  other  person  law- 
fully entitled  to  receive  the  same,  in  full  compensation  for  all  claims 
against  the  United  States."  This  amount  was  admitted  to  be  due  on 
account  of  supplies  fiirnished  by  Mr.  Cazeau  to  the  army  of  the  Ame- 
rican revolution.  After  the  passage  of  the  act  referred  to,  the  amount 
was  paid  to  Josephus  B.  Stewart,  acting  as  the  attorney  in  fact  of 
Francis  Corbeaux,  who  claimed  to  be  the  agent  and  assignee  of  Francis 
Cazeau.  After  the  payment  so  made,  the  heirs  of  Cazeau  applied 
to  Congress  for  payment  of  the  amount  so  appropriated  in  1817, 
alleging  that  the  payment  to  Stewart  was  wrongful  and  fraudulent,  and 
denying  his  authority  to  receive  the  same.  The  subject  was  inves- 
tigated, and,  in  1844,  an  act  was  passed  appropriating  twenty-seven 
thousand  three  hundred  and  fifty-two  dollars  and  thirty-two  cents  to 
be  paid  "to  the  legal  representatives  of  Francis  Cazeau,  or  to  their 
legal  attornev,  or  other  person  lawfully  entitled  to  receive  the  same, 
it  being  one  fourth  of  the  sum  appropriated  under  an  act  of  Congress 
approved  on  the  3d  of  March,  1817,  with  interest  from  May,  1818.'' 
This  amount  was  paid  to  the  legal  representatives  of  Francis  Cazeau  ; 
but  being  dissatisfied  with  the  result,  they  renewed  their  application 
to  Congress  for  the  residue,  being  three  fourths  of  the  appropriation 
made  in  1817.  On  the  8th  of  March,  1858,  the  application  was  referred 
to  the  Court  of  Claims,  and  after  full  investigation  and  argument,  the 
court  decided  that  the  applicants  were  not  entitled  to  be  paid  the 
three  fourths  of  the  appropriation  of  1817,  but  that  they  had  received 
all  they  were  legally  entitled  to  when  Congress  appropriated  to  them 
one  fourth  thereof  in  1844.  In  this  decision,  two  of  the  three  judges 
concurred,  the  third  giving  a  dissenting  opinion. 

Congress  is  now  called  upon  to  review  and  reverse  the  decision  made 


uiyiii^eu  uy  ■ 


"L  JACOB   BIGELOW. 

by  the  Court  of  Claims.  The  committee  have  carefully  examined  the 
grounds  on  which  this  application  is  made,  and  have  come  to  the  con- 
clusion that  there  is  no  justifiable  reason  on  which  to  question  the 
correctness  of  the  decision  made  by  the  court.  The  only  question  on 
which  the  case  turned  upon  the  court  was,  whether  the  power  of  at- 
torney and  assignment  made  by  Cazeau  to  Corbeaux  in  1808  had  been 
revoked,  eitherl)y  legal  proceedings  for  that  purpose,  or  by  the  death 
ot  Cazeau,  prior  to  the  time  when  Stewart,  acting  as  the  agent  of  Cor- 
beaux, received  the  payment,  in  1817.  The  court  held  that,  as  to 
three  fourths  of  the  claim,  Corbeaux  was  an  agent  coupled  with  a 
vested  interest,  whilst  as  to  the  other  fourth,  he  was  merely  an  at- 
torney in  fact.  The  death  of  Cazeau  would  not  revoke  the  assignment 
of  the  three  fourths,  but  as  to  the  other  fourth,  it  would  operate  as  a 
revocation.  Such  was  the  opinion  of  the  Court  of  Claims,  and  such 
also  was  the  opinion  of  Congress  in  1844,  when  one  fourth  of  the  claim 
was  ordered  to  be  paid.  The  court  also  decided  that  there  was  not 
sufficient  evidence  in  the  case  to  show  that  the  assignment  of  the 
three  fourths  of  the  claim  had  been  revoked,  as  alleged,  by  legal  pro- 
ceedings. Congress  seems  to  have  come  to  the  same  conclusion  in 
1844,  in  deciding  that  only  one  fourth  of  the  claim  was  legally  due  to 
the  legal  representatives  of  Cazeau. 

The  committee  are  unable  to  discover  any  error  in  the  conclusions  to 
which  the  Court  of  Claims  arrived,  and  they  accordingly  report  ad- 
versely to  the  memorial,  and  ask  to  be  discharged  from  the  subject. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  1860 — Ordered  to  be  printed. 


Mr.  Sebastian  submitted  the  following 

KEPOKT. 

The  Committee  on  Indian  Affairs,  to  whom  the  papers  in  the  case  of 
Sour-john,  a  Cherokee ,  were  referred,  ask  leave  to  report: 

That  the  origin  and  history  of  this  claim  are  very  fully  set  forth  in 
a  statement  of  facts  on  file,  made  under  the  authority  of  the  office  of 
Indian  affairs,  from  which  it  appears  that : 

By  decree  No.  112,  Reg.  Decrees,  the  first  board  of  Cherokee  com- 
missioners awarded  $3,050  to  the  heirs  of  Sour-john,  for  the  value 
of  a  reservation  in  Georgia,  taken  under  the  treaty  of  1817  and  1818. 
In  the  decree,  the  commissioners  state  that  *^  the  claimants  are  Towney, 
the  widow  of  Sour-john,  Oily,  Tooka,  Akey,  Utzah,  Sally,  Polly,  and 
Archibald,  the  children." 

Of  the  amount  awarded  there  was  first  paid  to  Gillispy,  the  attorney 
in  the  case,  $305,  leaving  for  the  heirs,  §2,745. 

April  20,  1841,  ^'  a  list  designating  the  names  of  certain  individuals, 
who  are  entitled  to  compen.sation  for  reservation  claims,"  &c.,  was 
sent  to  Major  Armstrong,  with  instructions  to  pay  said  individuals  ; 
and  with  this  special  instruction,  that  when  awards  are  in  favor  of 
heirs,  your  attention  is  invited  to  the  decrees  of  the  commissioners, 
copies  of^  tvhich  were  sent  to  you  on  the  18th  NovemJber,  and  there  were 
other  injunctions  of  caution  in  the  letter  of  instructions. 

Major  Armstrong  paid  the  amount  due,  $2,745  in  the  second  quarter, 
1841,  to  Elijah  Sour-jolin,  Bill  Sour-john,  and  Tooka  Downing;  and 
upon  the  coming  in  of  his  account  for  that  quarter,  that  item,  $2,745 
was  suspended,  for  the  reason  that  he  had  paid  the  whole  sum  to  three 
persons,  only  one  of  whom  was  named  in  the  original  decree,  Tooka, 
and  nothing  was  left  for  the  other  heirs  named. 

In  1843 J  Major  Armstrong,  in  explanation,  stated  that  he  had  paid 
the  whole  amount  to  ^Hlirec  heirs,  as  stated  in  the  voucher,  because 
there  were  no  heirs  named  on  the  roll  furnished  me,  or  reference  made 
that  there  tvere  other  heirs.  The  payment  was  made  in  the  presence  of 
a  large  number  of  Cherokees ;  tlie  interpreter,  and  other  respectable 
Cherokees,  stating  tliat  the  three  I  paid  were  the  heirs  and  the  only 
heris  of  Sour-john.     I  have  never  heard  of  any  other  heirs." 

The  item  was  continued  suspended,  through  subsequent  settlements, 
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until  1845,  when  an  affidavit  of  John  Drew,  a  member  of  the  Chero- 
kee National  Council,  dated  March,  1845,  was  offered  in  support  of  the 
allowance  of  the  item.  In  this  affidavit,  John  Drew  swears  that  he 
^^ was  well  dcquainted  with  tlie  Cherokee  people,"  &c,,  and  ''believes 
the  money  was  paid  to  the  legitimate  and  proper  heirs," 

To  this  affidavit  is  appended  a  statement  or  certificate  of  Governor 
Butler,  to  the  following  amoimt:  That,  within  his  (Governor  B's.) 
knowledge,  there  are  no  other  heirs,  (than  the  three  to  whom  the 
money  was  paid.)  That  he  knows  John  Drew;  that  he  is  a  highly 
respectable  citizen,  &c.,  and  that  said  Drew  is  a  member  of  the  Na- 
tional Council,  &c. 

Upon  the  affidavit  of  Drew,  and  the  certificate  of  Governor  Butler, 
Mr.  Commissioner  Crawford,  in  March,  1845,  allowed  the  item  of 
$2,745,  suspended  in  Major  Armstrong's  account  of  1845 ;  and,  in  audit- 
ing of  the  account  settled  September,  1845,  the  Second  Ayxdiitor  passed 
the  amount  to  Major  Ay^nstrong's  credit. 

The  claim  now  comes  up  upon  application  of  Mr.  T.  Fox  Taylor, 
'who  represents  himself  as  attorney  for  certain  Cherokee  claimants,  and 
in  a  letter,  dated  20th  May,  1846,  says  he  wishes  ''information  in 
regard"  to  a  "claim  allowed  the  heirs  of  Sour-john,  deceased,  for  a 
revervation  of  land,  by  the  board  of  commissioners,  &c.  You  will  please 
refer  to  the  decrees  of  the  commissioners  in  that  case,  where  you  will 
discover  who  those  heirs  are,  and  inform  the  undersigned  whether  or 
not  the  amount  awarded  them  has  been  paid;  and,  if  not,  why  it  has 
not  been  done ;  and,  if  paid,  by  whom  and  to  whom,  and  by  what 
authority." 

From  the  foregoing  statement  of  the  case,  it  will  be  seen  that  the 
United  States  has  once,  through  its  authorized  agent,  paid  this 
claim  to  certain  persons  who,  according  to  the  testimony  on  file  and 
the  action  of  the  proper  officers,  in  allowmg  the  payments,  were  deemed 
the  true  and  sole  heirs  of  Sour-john,  deceased,  until  satisfactory 
evidence  is  produced  that  there  was  fraud  or  mistake  in  the  payment. 
This  is  not  done.  The  claim  has  rested  a  long  period  since  the  last 
action  upon  it,  and  no  proof  is  yet  afforded  that  the  original  heirs  of 
Sour-john,  named  in  the  decree,  or  their  descendants,  yet  survive  or 
were  surviving  at  the  time  of  payment  by  Major  Armstrong,  except 
those  who  were  then  recognized  as  such  upon  the  most  satisfactory 
authority.  The  committee  has  caused  the  files  and  records  of  the 
Indian  Office  and  the  Journals  of  Congress  to  be  explored,  but  find 
nothing  beyond  that  which  has  been  stated.  The  claim  made  by  the 
agent  of  these  heirs  is  unsupported  by  any  power  of  attorney,  or  any 
proof  that  the  parties  whom  he  professes  to  represent,  are  in  being; 
while  the  resolution  introduced  in  the  Senate,  in  1847,  for  the  pay- 
ment of  this  claim,  does  not  appear  to  have  been  based  upon  any 
report  of  the  facts.  The  committee,  therefore,  report  adversely  to  the 
claim. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  1860. — Ordered  to  be  printed. 


Mr.  Thomson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  269.] 

The  Committee  on  Pensions,  to  whom  tvas  referred  the  petition  of  Muxur- 
jah  Hawks,  praying  to  be  allowed  a  pension,  submit  the  following  : 

It  appears  that  the  petitioner  presented  his  papers  at  the  second  ses- 
sion of  the  Thirty-fifth  Congress,  and  that  a  favorable  report  was  made 
by  the  Committee  on  Invalid  Pensions,  of  the  House  of  Kepresentatives, 
and  a  bill  for  his  relief  submitted,  which  report  and  bill  your  commit- 
tee beg  leave  to  adopt. 

**  Your  cpmmittee  deem  it  proper  to  state  that  their  action  in  his  case 
is  to  be  regarded  as  an  exception  rather  than  as  in  conformity  to  the 
general  rule  that  has  governed  your  committee. 

**It  appears,  from  proper  proof,  that  he  was  an  assistant  surgeon  in 
the  naval  service  of  the  United  States  in  the  war  of  1812,  and  was 
acting  in  that  capacity  on  board  the  Hornet  at  the  time  of  the  cele- 
brated engagement  of  that  ship  with  the  British  sloop-of-war  Peacock. 
He  was  honorably  discharged  May  10,  1813. 

"It  is  equally  clear  that  he  is  now  totally  disabled;  and,  at  the  age 
of  seventy-four  years,  is  destitute,  as  well  as  helpless.  Three  physi- 
cians and  surgeons  of  high  standing  in  his  vicinity  give  it  as  their 
decided  opinion  that  his  disability,  which  has  been  of  long  standing, 
is  entirely  in  consequence  of  the  accident  which,  as  he  alleges,  befell 
him  while  in  the  line  of  his  duty  on  board  the  Hornet. 

**  The  chief  point  of  difficulty  in  his  case  is  with  regard  to  the  proof 
of  the  original  injury. 

"  His  own  statement  is,  that  soon  after  the  Hornet  arrived  in  New 
York  he  was  called  on  to  visit  a  sick  man  at  one  or  two  o'clock  in  the 
morning,  the  vessel  at  that  time  being  under  repair,  and  everything 
about  her  being  in  confusion  and  disorder;  in  passing  to  the  patient 
he  fell  into  the  hold  of  the  vessel,  and  that  the  result  was  an  injury  of 
the  smallof  the  back,  less  serious  at  first,  but  which  has  constantly 
increased  until  he  has  long  been  unable  to  move  without  help. 

"As  to  this  original  injury,  Mr.  Hawks  furnishes  no  statement  but 
his  own.  Nor  can  he  do  so.  He  continued  to  serve  as  assistant  sur- 
geon until  honorably  discharged,  and  the  rolls  furnish  no  proof  of  his 
disability.  It  further  appears  (see  letter  of  T.  J.  D.  Fuller,  Esq.,) 
that  there  is  but  one  other  survivor  of  this  cruise  of  the  Hornet,  viz  : 


2  MIGAJAH   HAWKS. 

Commodore  Forest,  now  absent  in  command  of  the  Brazilian  sqriadron. 
His  testimony  cannot,  therefore,  be  obtained  at  present ;  nor  is  it  cer- 
tain that  it  would  avail  the  applicant  anything  if  procured. 

"The  narrative  of  the  applicant  is  consistent  with  itself,  and  with 
the  opinions  of  the  medical  gentlemen  on  file.  He  produces  the  cer- 
tificates of  the  best  men  of  his  vicinity  in  favor  of  his  application,  and 
his  integrity  .and  honorable  standing  are  heartily  indorsed  by  Hon.  8. 
C.  Foster,  of  this  House,  and  by  Hon.  T.  J.  D.  Fuller,  whose  letter 
has  already  been  referred  to,  and  to  the  contents  of  which  the  atten- 
tion of  the  House  is  invited. 

"These  facts  lead  your  committee  to  believe  that  the  applicant  has 
given  a  truthful  statement  of  his  injury  and  of  its  effects,  and  that  he 
is  consequently  entitled  to  the  relief  proposed  by  the  bill  herewith  re- 
ported." 
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36th  Congress,  >  SENATE.  (  Rbp.  Com. 

Ist  Session.     )  i    No.  134. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

March  13,  18G0.— Ordered  to  be  printed. 


Mr.  Mason  made  tlie  following 


KEPORT. 

[To  accompany  Bill  S.  270.] 


The  Committee  on  Foi^eign  Relations,  to  whom  was  referred  the  memo- 
rial of* John  H,  Wheeler,  late  United  States  minister  to  Nicara^^ia, 
have  had  the  same  under  consideration,  and  now  report: 

The  memorial  sets  forth  that  a  party  of  American  citizens,  while 
crossing  the  Isthmus,  en  route  from  California  to  New  York,  were  at- 
tacked by  the  natives  at  Virgin  Bay,  on  the  Lake  of  Nicaragua,  on  the 
19th  of  October,  1855,  some  of  whom  were  killed,  and  others  wounded 
and  robbed,  while  at  the  same  time  another  party  of  hostile  natives, 
strongly  armed,  were  collected  at  San  Carlos,  on  the  other  side  of  the 
lake.  Thus  hemmed  in  by  hostile  forces  on  both  sides,  and  cut  off 
from  access  to  either  ocean,  they  applied  to  the  memorialist,  then 
minister  resident  of  the  United  States  at  that  place,  for  protection  and 
relief,  which  was  promptly  afforded;  comfortable  quarters  procured 
and  food  supplied  them,  (two  hundred  and  fifty  in  number,)  for  two 
days  and  nights. 

it  further  appears,  that  under  instructions  from  the  Department  of 
State,  dated  October  23,  1854,  the  memorialist  was  required  to  aid 
Joseph  W.  Fabens,  Esq.,  a  commissioner  appointed  for  that  purpose,  in 
collecting  information  and  taking  testimony  at  San  Juan,  (Grey town,) 
in  relation  to  the  conduct  of  the  persons  who  assumed  political  control 
over  San  Juan  del  Norte,  and  also  with  regard  to  the  claims  against 
our  government  on  account  of  property  destroyed  by  the  late  bombard- 
ment of  that  place  by  Captain  Hollins,  of  the  United  States  navy; 
that  in  the  performance  of  this  service  he  was  engaged  for  more  than 
two  months  away  from  his  proper  residence,  and  necessarily  subjected 
to  great  inconvenience  and  additional  expenses,  amounting  to  the  sum 
of  |273  98. 

The  memorialist  further  sets  forth,  that  in  the  fall  of  1856,  by  recall 
from  the  Department  of  State,  he  returned  to  the  United  States,  as  was 
then  supposed,  on  a  temporary  visit.  On  that  occasion,  he  left  at  the 
legation  personal  property  to  the  value  of  over  $2,000 ;  that  this  proj)- 
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erty  was  destroyed  by  the  allied  forces  of  Guatemala,  Honduras,  Sau 
Salvador,  Costa  Kica,  and  a  part  of  Nicaragua. 

The  memorialist  further  represents,  that  on  his  departure  for  Cen- 
tral America  he  was  instructed  by  the  Department  of  Stat«  to  draw 
upon  London  for  his  salary  and  the  contingent  expenses  of  the  lega- 
tion, and  for  that  purpose  a  credit  was  opened  for  him  with  Messrs. 
Baring  Brothers ;  that  on  his  arrival  in  Nicaragua  it  was  found  imprac- 
ticable to  negotiate  drafts  on  London ;  he  had,  therefore,  to  make  an 
agent  here,  who  drew  on  London,  and  for  a  time  deposited  in  New 
York  or  Washington ;  that  in  Nicaragua  these  drafts  could  only  be 
negotiated  at  the  reduced  value  of  the  currency  of  the  country,  in 
which  the  peso  or  dollar  was  worth  only  eighty  cents  for  each  real 
dollar  drawn  for.  The  amount  of  his  drafts,  from  October,  1854,  to 
October,  1856,  was  $14,706,  and  consequently  the  loss  incurred  by  him 
was  $2,941  20. 

These  statements  are  fully  supported  by  the  testimony  filed  with  the 
memorial,  and  may  be  summed  up  thus: 

1.  Reimbursement  for  amount  expended  in  the  mainten- 

ance  and  protection  of  distressed  American  citizens 

crossing  the  Isthmus ^$500  00 

2.  Amount  of  expenses  incurred  while  taking  testimony 

at  San  Juan  del  Norte 273  98 

3.  Value  of  property  destroyed  at  Granada 2,000  00 

4.  Loss  in  exchanges 2,941  20 

5,715  18 


The  first  item  was  embraced  in  a  memorial  presented  to  the  Senate 
at  the  first  sesson  of  the  Thirty-fifth  Congress,  referred  to  this  commit- 
tee, fully  examined,  and  a  bill  for  the  relief  of  the  claimant  to  the 
amount  claimed  reported  by  them.  That  bill,  for  want  of  time,  failed 
to  be  acted  upon  by  the  Senate.  Upon  a  reexamination,  the  committee 
fully  concur  in  the  views  presented  in  that  report,  and  tlierefore  re- 
adopt  the  same  as  part  of  this  report. 

The  other  items  above  mentioned  were  not  embraced  in  that  memo- 
rial, for  the  reason,  as  stated  by  the  memorialist,  *'that  at  the  time 
that  memorial  was  presented,  in  1857,  his  accoimts  were  in  progress  of 
settlement  before  the  Treasury  Department,  and  it  was  not  until  Octo- 
ber, 1857,  that  they  were  finally  closed;"  and  further,  that  he  was  not 
apprized  of  the  value  of  his  property  destroyed  at  Gran£ida  in  time  for 
the  last  session  of  Congress. 

As  to  the  second  item  above  ])resented,  there  can  be  no  doubt  that  a 
public  functionary  charged  with  the  performance  of  extra  duties  not 
pertaining  to  his  office,  and  necessarily  involving  additional  expenses, 
sliould  be  reimbursed  to  the  anioimt  of  his  expenses  thus  necessarily 
incurred. 

Upon  a  similar  principle,  the  third  item  should  also  be  allowed; 
for  it  is  obviously  the  duty  of  government  to  protect  its  public  offi- 
cers engaged  in  its  service  in  the  ftill  and  unrestrained  enjoyment  of 

uiy!iiz.fc;u  uy  'v_j  v^  x_y  Vt  1 V^ 


JOHN    H.   WHEELER.  3 

all  their  personal  and  property  rights,  at  least  against  all  acts  of  pul>- 
lic  force,  while  so  engaged,  and  on  failure  to  do  so,  to  make  good  any 
losses  he  may  have  sustained. 

With  regard  to  the  fourth  and  last  item,  the  loss  on  exchange,  in 
the  opinion  of  the  committee  it  would  seem  to  he  the  duty  of  the 
government,  in  paying  the  salaries  of  its  public  agents,  whether 
domestic  or  foreign,  so  to  do  it  as  to  make  such  payment  available  ta 
the  officer  to  the  amount  of  such  salary  at  the  place  where  he  is  sta-^ 
tioned.  It  has  been  usual  heretofore  to  observe  this  rule,  and  it  would 
be  manifestly  unjust  to  Mr.  Wheeler  to  depart  from  it  in  this  instance. 

The  committee  report  a  bill  in  accordance  with  the  views  above  pre- 
sented, and  recommend  its  passage.  They  also  report  herewith  the 
testimony  by  which  the  various  items  claimed  are  supported. 


A. 

Republic  op  Nicaragua, 

Granada,  December  24,  1855. 
I  do  hereby  certify  that  I  was  a  i)a88enger  on  board  the  steamer 
Uncle  Sam,  from  San  Francisco  to  New  York;  that,  on  the  19th  of 
October  last,  we  were  unprovokedly  fired  upon  while  at  Virgin  Bay  by 
the  forces  of  the  then  government  of  Nicaragua;  that  many  were  killed, 
many  wounded,  and  all  much  alarmed.  By  unanimous  consent,  we 
prevailed  upon  the  agent  of  the  Accessory  Transit  Company  to  take  us 
to  Granada,  where  we  placed  ourselves  under  the  care  of  the  American 
minister,  Colonel  Wheeler,  who  received  us  as  brothers,  procured  com- 
fortable quarters,  and  supplied  us  two  days  and  nights  with  every 
necessary.  There  were  250  of  us;  two  died  and  were  buried  by  the 
care  of  Colonel  Wheeler,  and  two  left  in  hospital,  and  one,  a  sailor,  at 
his  house,  by  whom  he  was  fed.  He  also  furnished  clothes  to  those 
who  had  been  robbed  at  Virgin  Bay. 

W.  E.  RUST. 

Legation  of  the  Uxited  Static,  Granada. 

Sworn  to  before  me,  this  24th  December,  1855. 

JNO.   H.  WHEELER. 


Repubuc  of  Nicaragua,  Granada: 

I,  Jos.  N.  Scott,  do  hereby  depose,  that  for  som^»  years  I  have  been, 
and  still  am,  the  general  agent  of  the  Accessory  Transit  Company,  on 
this  Isthmus;  that  on  the  19th  of  October  last,  the  passengers  on  said 
route  were  unprovokedly  fired  upon  by  a  strong  force  of  the  army  of 
Nicaragua,  at  Virgin  Bay,  by  which  some  were  instantly  killed,  many 
wounded,  and  all  much  alarmed.  The  same  i)arty  held  a  strong  force 
at  Siin  Carlos,  and  had  already  fired  on  the  company's  steamer,  and 
prevented  her  passing,  by  which  a  lady  and  child  were  instantly  killed, 
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There  seemed  to  be  no  escape  for  the  unfortunate,  unarmed  passen- 
gers, as  both  points  of  the  route  were  occupied  by  a  strong  force.  They 
unanimously  entreated  me  to  take  them  to  Granada,  the  residence  of 
the  American  minister,  Colonel  John  H.  Wheeler,  as  it  was  impossible, 
from  the  number  of  passengers,  and  being  out  of  provisions,  for  me  to 
keep  them  any  longer. 

When  we  reached  Granada  the  cholera  broke  out,  and  one  (Nicholas 
Carrol,  Esq.,  of  California,)  died  while  in  the  harbor,  and  many  were 
sick.  I  sent  for  the  minister,  and  he  came  on  board  the  steamer  and 
informed  the  passengers  that,  as  American  citizens,  they  should  have 
every  comfort  as  well  as  protection.  He  supplied  them  (in  number  two 
hundred  and  fifty)  with  comfortable  quarters,  and  supplied  them  with 
food  for  two  days  and  nights.  Two  died  and  were  buried  at  Granada, 
and  three  were  left,  unable  to  move  for  wounds;  one  in  Col.  Wheeler's 
house.  He  freely  gave  his  time,  money,  house,  and  clothes  to  his 
suffering  countrymen,  as  some  of  them  were  robbed  of  everything  by 
the  enemy  at  Virgin  Bav. 

JOSEPH  N.  SCOTT,  Agent. 

Sworn  and  subscribed  to,  before  me,  this  13th  December,  1855. 

JNO.  H.  WHEELER. 


[Duplicate.] 

No.  19.]  Depautment  OF  State, 

Washington,  February  5,  1850. 

Sir:  Your  dispatches  to  No   39,  inclusive,  are  received. 

In  relation  to  the  expense  which  you  allege,  in  your  No.  34,  you  have 
incurred  in  the  support  of  a  large  number  of  American  citizens  in  dis- 
tress, who  placed  themselves  under  your  protection,  I  have  to  inform 
you  that  this  department  has  no  fund  from  which  it  is  authorized  to 
reimburse  such  expenditures.  Although  inconvenience  and  hardship 
may  be  the  result  of  this  inability  to  replace  the  funds  which  our  diplo- 
matic representatives  often  advance  out  of  their  private  means  for  the 
relief  of  their  distressed  fellow-citizens  in  foreign  countries,  the  depart- 
ment has  no  mode  of  relief  at  command,  and  can  only  suggest  an 
application  to  Congress  for  such  aid  as  the  circumstances  warrant. 
I  am,  sir,  your  obedient  servant, 

W.  L.  MARCY. 

John  H.  Wheeijsr,  Esq.,  rfr. 


E. 

No.  4.]  Department  of  State, 

Washington,  October  23,  1853. 
Sir:  Mr.  J.  W.  Fabens,  late  United  States  commercial  agent  at 
San  Juan  de  Nicaragua,  is  al>out  to  proceed  to  that  place  t^,gi^l^t 
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information  and  take  testimony  in  relation  to  tlie  conduct  of  the  per- 
sons who  assumed  political  control  over  it,  and  to  the  claims  whicn  it 
is  understood  some  of  that  community  intend  to  present,  through  other 
governments,  to  the  United  States,  for  property  destroyed  at  the  late 
bombardment,  by  Captain  HoUins,  of  the  United  States  navy.  You 
are  directed,  while  on  your  way  to  the  seat  of  the  Nicaraguan  gov- 
ernment, to  stop  at  San  Juan  and  aid  Mr.  Fabens  in  performing  the 
duties  assigned  to  him.  These  duties  are  particularly  designated  in 
his  instructions.  If  there  should  be  no  local  magistrate  before  whom 
depositions  can  be  taken,  you  are  requested  to  authenticate  them  in 
your  character  of  minister  of  the  United  States. 
I  am,  sir,  respectfully,  your  obedient  servant, 

W.  L.  MARCY. 
John  H.  Wheeler,  Esq.,  cfr.,  (f-c. 


F. 

Republic  of  Nicaraoua, 
(franaddy  November  13,  1855. 
I  do  hereby  state  that,  according  to  the  orders  of  the  State  Depart- 
ment at  Washington,  of  the  10th  of  October,  1854,  I  repaired  in  De- 
cember, 1854,  to  Greytown,  or  San  Juan  del  Norte,  to  take  testimony 
of  various  persons  as  regards  the  claimants  and  amount  of  property 
destroyed  by  Captain  HoUins,  of  the  United  States  ship  Cyane,  as  will 
more  fully  appear  by  reference  to  said  orders  ;  tliat  the  minister  of 
the  United  States,  Colonel  John  H.  Wheeler,  while  on  his  way  to  the 
seat  of  the  Nicaraguan  government,  stopped  at  San  Juan  and  afforded 
me  all  and  every  aid  I  required  in  performing  the  duties  assigned  to 
me  ;  that  he  remained  with  this  sole  intent  at  that  place  for  more  than 
two  months,  at  which  time  and  place  living  was  very  high  and  provis- 
ions very  scarce. 

J.  W.  FABENS. 


[Duplicate] 
(J. 

No.  32.]  Department  of  State, 

Washington^  Stpteinher  27,  1856. 
Sir  :  Tlie  President  deems  it  })roper  that  you  should  return  to  the 
United  States,  and  by  his  direction,  I  hereby  notify  you  of  his  determ- 
ination. You  will,  therefore,  without  delay,  after  receiving  this 
communication,  return  home,  and  on  reaching  the  United  States  you 
will  apprise  this  department  of  that  fact. 
I  am,  sir,  your  olwdient  servant, 

W.  L.  MARCY. 
John  H.  Wueeler,  Esq.,  (f-c,  cf-c.  ^  I 
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H. 


The  underfiigned,  a  native  and  citizen  of  North  Carolina,  states 
tliat  he  emigrated  from  New  Orleans  on  the  11th  January,  1856,  with 
an  intention  of  settling  in  Nicaragua,  his  profession  being  that  of  a 

Slanter,  and  pursuing  the  cultivation  of  cotton,  sugar,  tobacco,  &c. 
[e  paid  out  his  money  for  his  passage  and  expenses,  and  was  no  way 
connected  with  any  expedition  or  force  on  leaving  the  United  States, 
and  on  his  arrival  in  Nicaragua  he  studiously  avoided  taking  any 
part  in  the  conflicts  which  then  disturbed  the  country. 

From  this  cause,  after  some  delay,  it  was  found  impracticable  to 
carry  out  his  intention  to  cultivate  the  aoW,  and  becoming  straightened 
for  funds,  he  was  compelled  to  earn  his  support  by  taking  employ- 
ment as  steward  in  the  hospital,  under  charge  of  the  surgeon  general. 
The  army  was  pressed  for  men,  and  he  was  repeatedly  urged  to  join 
the  force  under  command  of  General  Walker.  This  he  utterly  refused. 
On  Dr.  Ingraham,  the  surgeon  general,  threatening  him,  and  order- 
ing that  he  report  himself  to  the  commanding  officer  at  New  Granada, 
he  was  much  perplexed  and  distressed.  In  his  dilemma  he  applied  to 
the  American  minister,  then  resident  at  Granada,  for  protection  in  the 
premises,  which  was  efficiently  and  promptly  afforded,  much  to  the 
dissatisfaction  of  tlie  surgeon  general,  who  sought  every  mode  of  an- 
noyance t')  me  ;  so  much  that  I  had  to  go  to  the  house  of  the  American 
legation,  where  1  remained  during  my  stay  in  Nicaragua. 

This  is  only  one  of  the  many  instances  of  my  own  knowledge  of  the 
efficient  and  decided  action  of  Colonel  Wheeler  in  behalf  of  his  fellow- 
citizens.  On  another  occasion,  to  the  knowledge  of  myself  and  many 
others,  two  young:  men  from  Wilmington,  Delaware,  had  enlisted, 
whose  passages  had  been  paid,  and  expenses  from  New  York  to  Nica- 
ragua, applied  for  his  aid  through  their  friends.  He  procured  their 
discharge,  and  sent  them  to  their  friends  and  parents. 

On  the  attack  of  the  allied  forces  of  Guatemala,  San  Salvador,  and 
Honduras,  on  the  city  of  Granada,  on  the  12tli  October,  1856,  the 
plunder,  burning  of  houses,  and  murder  of  all  Americans  was  pro- 
claimed. Many  fell  victims ;  among  them  two  preachers  of  the  Gospel, 
a  young  child  of  Mr.  Smith,  of  New  York,  Mr.  Lawless,  a  merchant, 
and  others.  The  legation  house,  ever  which  the  American  flag 
waved,  where  the  wives  of  Americans  hml  fled  for  safety,  was  assaulted. 
The  house,  being  strongly  barricaded,  resisted  the  attack,  while  a 
severe,  active  and  destructive  fire  from  a  few  of  the  Nicaraguan  army 
was  very  fatal  to  the  assailants.  Had  they  succeeded  in  effecting  an 
entrance,  no  age,  sex,  or  condition  could  have  escaped.  The  door  was 
perforated  with  balls,  and  the  flag  riddled  by  their  shots.  Colonel 
Wheeler,  though  prostrated  by  sickness,  was  enabled  to  preserve 
quiet  among  his  numerous  guests,  and  discountenanced  every  offensive 
effort  except  in  self-nreservation.  On  his  leaving  Granada,  his  house 
was  destroyed,  all  his  furniture,  stores,  and  library  were  burnt  up, 
entailing  a  loss  of  more  than  two  thousand  dollars,  to  the  knowledge 
of  this  affiant. 
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The  health  of  Colonel  Wheeler,  by  the  diseases  of  this  climate  and 
exposure  of  his  position,  completely  failed,  and  I  was  compelled  to 
accompany  him  home,  as  he  was  unable  to  help  himself;  and  on  reach- 
ing the  United  States,  in  November,  1856,  his  life  was  only  preserved 
by  the  skill  of  physicians  and  the  most  assiduous  attention. 

K.  J.  DAKDEN. 

This  day  came  before  me,  Redmond  Darden,  well  known  to  me,  and 
made  oath  that  the  foregoing  was  true  to  the  best  of  his  knowledge  and 
belief 

MOSES  KELLY,  J.  P. 

Washington  City,  January  15,  1857. 

Tliis  certifies  that  I  am  well  acquainted  with  R.  J.  Darden,  the 
affiant  to  the  foregoing  statement,  and  believe  him  to  be  a  man  of 
Teracitv  and  lionor. 

JN.  GRANGER,  Becorder. 
Recorder's  Office  of  General  Land  Office, 
Interior  Department^  Washington  City,  January  16,  1858. 


I. 

City  of  Piiiladeu»iiia,  Pennsylvania, 

January  18,  1858. 

The  undersigned,  long  a  practitioner  of  medicine  in  Philadelphia, 
And  at  present  one  of  the  professors  in  the  Jefferson  Medical  College, 
would  state  that  in  the  months  of  December,  1856,  and  January,  1857, 
I  attended  at  the  Ashland  House,  in  tliis  city,  Colonel  John  H. 
Wheeler,  then  recently  returned  from  Nicaragua,  as  United  States 
minister  to  that  country. 

His  case  was  one  of  complication  of  diseases,  brought  on  by  a  resi- 
dence in  a  tropical  climate,  and  attended  by  a  complete  i)rostration  of 
tlie  nervous  system,  the  consequence  of  exposure  and  excitement ;  the 
case  was  one  of  danger,  and  demanded  all  my  care  and  skill.  The 
disease  finally  concentrating  in  his  right  hand,  lie  was  forced  to  submit 
to  the  severe  operation  of  amputation  of  one  of  the  fingers  of  that  hand, 
which  I  performed  on  the  18tli  January,  1857. 

I  have  no  hesitation  in  saying  that  his  disease  was  consequent  to  his 
residence  in  Nicaragua ;  his  suffering  was  very  acute  and  dangerous  ; 
4ind  his  recoverv,  for  a  time,  very  i)recari()U8  and  ])r()tracted. 

JOSEPH  PANC:0AST,  M.  D. 
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Lvtfer  frcm  the  Secretary  of  StatCy  report  from  the  Fifth  Auditor  ^  and 
other  testimony y  relating  to  the  memorial  of  John  H,  Wheelei'y  late 
minister  to  Nicaragua, 

Department  of  State, 

Washington,  May  T,  1858. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  2*rth  ultimo,  submitting,  in  behalf  of  the  Committee  on  Foreign 
Affairs,  the  memorial  and  accompanying  documents  of  John  H. 
Wheeler,  Esq.,  late  minister  to  Nicaragua,  praying  reimbursements 
for  losses  sustained  and  expenses  incurred  in  the  service  of  the  govern- 
ment. 

In  relation  to  tliat  part  of  Mr.  Wheeler's  memorial  which  refers  t-o 
his  protection  and  support  of  a  large  number  of  his  countrymen,  who 
were  necessarily  thrown  upon  his  hospitality  in  consequence  of  the 
attack  made  upon  them  at  Virgin  Bay,  while  in  transit  from  California 
to  New  York,  I  have  to  reply,  that  Mr.  Wheeler  reported  these  facts  at 
the  time  of  their  occurrence  to  the  department,  as  you  will  perceive  by 
referring  to  Executive  Document  No.  68,  Ist  session,  34th  Congress^ 
Senate,  pages  32,  33.  No  estimate  of  the  expense  which  the  care  of 
250  destitute  persons  imposed  upon  the  minister  has  been  submitted 
to  the  department.  Under  the  peculiar  circumstances  of  the  country, 
the  amount  must  have  been  very  considerable.  It  was  not  within  the 
power  of  this  office,  however  highly  it  might  appreciate  the  humanity 
and  hospitality  extended  by  the  minister  to  his  distressed  and  destitute 
countrymen,  to  reimburse  the  outlay  involved  thereby.  He  was  there- 
fore referred  to  Congress,  in  the  anticipation  that  no  difficulty  tvoidd  be 
experienced  in  obtaining  an  appropriation  for  that  object. 

In  regard  to  the  second  item  referred  to  in  Mr.  Wheeler's  memorial, 
which  embraces  expenses  incurred  in  taking  testimony  at  San  Juan  del 
Norte,  in  relation  to  tlie  alleged  losses  of  persons  by  the  bombardment 
of  that  place,  I  have  the  honor  to  communicate  the  copy  of  a  dispatch 
from  my  preclccessor  to  Mr.  Wheeler,  containing  his  views  upon  that 
subject.     It  is  dated  5th  December,  1855. 

It  is  just  to  add,  upon  this  point,  that  the  information  derived  from 
the  investigations  of  Messrs.  Wheeler  and  Fabens  has  been  of  much 
value  to  the  government  in  disclosing  the  exaggerated  and  fraudulent 
nature  of  many  of  the  claims  for  indemnification  presented  by  the 
inhabitants  and  otlier  alleged  sufferers  from  the  bombardment  of  Grey- 
town. 

As  the  destruction  of  his  furniture  and  effects,  which  forms  another 
item  of  Mr.  Wheeler's  claim,  occurred  after  his  return  from  Nicaragua, 
and  as  there  was  not,  at  the  time,  any  agent  of  the  United  States  in 
Granada,  the  department  has  no  official  information  respecting  the 
nature  and  extent  of  those  losses,  other  than  that  contained  in  his 
memorial  and  accompanying  papers.  When  Mr.  Wheeler  leftGranada, 
he  did  so  under  circumstances  which  warranted  him  in  supposing  that 
his  withdraival  was  not  necessarily  permanent.  It  is  presumed  that, 
under  such  an  impression,  all  of  the  effects  of  his  domestic  establish- 
ment were  left  behind. 
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The  last  item  claimed  by  Mr.  Wheeler,  viz:  loss  by  exchange,  will 
be  referred  to  in  a  separate  communication  accompanying  this. 

Returning  the  memorial  and  documents,  I  have  the  honor  to  be,  sir, 
your  obedient  servant, 

LEWIS  CASS. 
Hon.  D.  E.  Sickles, 

Committee  cm  Fot-eiyn  Affairs^  House  of  Representatives, 


Department  op  State, 

Washington y  May  13,  1858. 
Sir:  In  reply  to  that  part  of  your  letter  of  the  27th  ultimo,  re- 
specting loss  by  exchange  on  the  sale  of  the  drafts  of  Mr.  Wheeler, 
late  minister  resident  to  Nicaragua,  I  have  to  inform  you  that  I  caused 
in(]^uiry  to  be  made  of  the  Comptroller  of  the  Treasury,  and  beg  leave 
to  inclose  a  copy  of  his  reply. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

LEWIS  CASS. 
Hon.  D.  E.  SicKiJSS, 

Of  the  Committee  on  Foreign  Relatiom^  House  of  Representatives. 

Treasury  Department, 
Comptrollers  Office,  May  11,  1858. 

Sir:  I  have  tlie  honor  to  acknowledge  the  reference  to  this  office  of 
letter  of  Hon.  D.  E.  Sickles  to  the  State  Department,  dated  April  27, 
1858,  with  accompanying  memorial  of  JohnH.  Wheeler,  late  minister 
to  Nicaragua,  in  which  he  claims  $2,941  32,  for  loss  by  exchange, 
with  request  tliat  I  furnish  you  with  a  report  upon  so  much  of  Mr. 
W.'h  memorial  as  relates  to  his  claim  for  loss  by  exchange. 

On  the  5th  instant,  the  House  of  Representatives  passed  a  resolution 
requesting  tlie  Secretary  of  the  Treasury  to  furnish  copies  of  the  pa- 
pers on  tile  in  his  dej)artment  in  relation  to  the  claim  of  Mr.  Wheeler, 
for  losses  by  exchange  on  drafts  for  his  salary,  together  with  the 
grounds  upon  which  said  claim  was  disallowed  by  the  Treasury  De- 
partment. 

A  copy  of  this  resolution  was  referred  by  the  Secretary  of  the  Trea- 
sury to  this  office  for  report,  which  report  has  just  been  prepared  and 
transmitted  to  tlie  Secretary  this  day. 

Inasmuch  as  the  report  is  full,  and  will  doubtless  be  satisfactory, 
and  as  it  will  be  in  possession  of  the  Committee  on  Foreign  Affairs, 
of  which  Mr.  Sickles  is  a  member,  it  is  suggested  that  a  reference  to 
it  may  be  sufficient  for  Mr.  Sickles's  purposes,  and  thus  the  labor  of 
copying  it  and  the  consequent  delay  be  saved. 

If,  however,  upon  this  explanation,  you  still  desire  a  special  report, 
I  will,  with  pleasure,  cause  it  to  be  prepared. 

The  letter  of  Mr.  Sickles,  and  accompanying  papers,  are  herewith 
returned. 

Respectfully, 

W.  MEDILL,  Comptroller. 

Hon.  John  Applbton, 

Assistant  Seci^etaini  of  State.  Digitized  by  GoOglc 
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Treasury  Department, 
Fifth  Auditor's  Office,  May  24,  1858. 

Gentlemen:  Your  letter  of  this  day,  inquiring  as  to  the  action  of 
this  oflSce  upon  Mr.  Wheeler's  account,  as  minister  resident  to  Nica- 
ragua, and  the  grounds  of  that  action,  came  to  hand  this  morning. 
There  was  no  difficulty  or  uncertainty  about  Mr.  Wheeler's  accounts 
for  salary  or  disbursements,  made  by  him  in  the  line  of  his  duty  as 
minister.  All  such  accounts  were  properly  vouched  and  allowed  in 
this  oflBce  as  charged  and  claimed  by  Mr.  Wheeler.  The  only  item 
of  his  accounts  that  presented  any  difficulty  was  the  charge  for  loss  in 
exchange.  The  facts,  as  they  appeared  in  this  office  in  Mr.  Wheeler's 
case,  were  these:  Mr.  Wheeler  was  authorized  to  draw  upon  '* Baring 
Brothers,"  of  London,  for  his  salary,  and,  of  course,  to  get  his  money, 
he  was  forced  to  sell  his  drafts  in  Nicaragua  for  the  highest  price  he 
could  get.  Those  drafts  were  nominally  worth  par  in  that  country, 
and  were  not  selling  at  a  discount ;  but  to  enable  him  to  sell  his  drafts 
at  par,  he  was  forced  to  take  the  currency  of  that  country  also  at  par. 
This  currency  was  composed  of  two  kinds ;  one  kind  was  a  coin  pass- 
ing currently  in  Nicaragua  called  a  dollar y  which  contained  thirty- 
three  per  cent,  alloy  and  sixty-seven  per  cent,  of  pure  silver,  compared 
with  the  United  States  coin;  and,  consequently,  a  dollar  of  that  cur- 
rency was  only  worth,  commercially,  seventy-six  cents.  The  other 
currency  of  that  country  consisted  of  United  States  ten  cent  pieces, 
eight  of  which  was  of  greater  intrinsic  value  than  a  local  dollar  of 
that  country;  and  thus,  by  common  consent,  eight  United  States 
dimes  passed  for  a  dollar.  It  appeared  that  Mr.  Wheeler  sold  his 
drafts  at  par,  but  to  do  so,  was  forced  to  and  did  take  eight  dimes  or 
eighty  cents  United  States  coin  for  each  dollar  of  his  drafts,  thus  losing 
upon  each  dollar  drawn  for  twenty  cents.  The  government  was  bound 
to  pay  Mr.  Wheeler,  in  Nicaragua,  one  hundred  cents  to  the  dollar, 
United  States  coin ;  but  as  the  government  sent  no  money  to  Nica- 
ragua to  pay  his  salary  and  expenses,  he  was  forced  to  sell  his  drafts 
there,  and  take  such  money  and  at  such  price  as  he  could  get.  If  he 
had  refused  to  take  eight  United  States  dimes  to  the  dollar,  he  would 
have  been  forced  to  take  a  Nicaraguan  dollar,  which  would  only  have 
been  worth  seventy-six  cents,  and  thus  his  loss  would  have  been  twenty- 
four  cents  to  the  dollar. 

Under  those  circumstances,  this  office  decided  that  Mr.  Wheeler, 
being  a  government  a^ent,  was  bound  to  sell  his  drafts  for  the  highest 
price  he  could  get,  and,  therefore,  he  was  bound  to  take  eight  dimes  to 
the  dollar,  when  he  could  do  so.  It  appeared  plain  to  this  office  that, 
if  tlie  government  had  paid  to  Mr.  Wheeler,  in  Nicaragua,  his  salary 
in  United  States  dollars,  (either  in  gold  or  silver,)  as  the  government 
was  bound  to  do,  that  he  would  have  saved  thereby  twenty  cents  on 
each  dollar  of  his  salary,  which,  under  the  circumstances,  he  was 
forced  to  and  did  lose ;  all  of  which  was  caused  by  drawing  bills  on 
London,  instead  of  paying  him  in  United  States  coin  in  Nicaragua. 

This  office  could  not  regard  this  loss  in  any  other  light  than  as  loss 
in  exchange,  not  believing  that,  because,  in  common  parlance,  in  that 
country,  eight  dimes  was  called  a  dollar,  that  it  really  was  a  dollar, 
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or  that  it  was  worth  as  much  to  Mr.  Wheeler  as  ten  dimes  (his  real 
due)  would  have  been.  Thus  he  was  allowed  twenty  per  cent,  loss  in 
exchange  upon  all  his  drafts  sold  in  that  country;  but  on  drafts  drawn 
and  sold  in  the  United  States  he  was  not  allowed  any  loss.  Thus  you 
are  answered  as  to  what  action  this  office  took  in  Mr.  Wheeler's  case, 
and  the  principles  upon  which  that  action  was  based. 
With  great  respect,  I  am  your  obedient  servant, 

MURRAY  McCONNEL, 

Fifth  Auditor. 
The  Committee  on  Foreign  Affairs, 

House  of  liepresentatives  in  Congress. 


By  a  resolution  of  the  House  of  Representatives,  passed  5th  May, 
1858,  **copiesof  the  papers  on  file  in  the  Treasury  Department,  in 
relation  to  the  claim  of  J.  H.  Wheeler,  late  minister  to  Nicaragua,  for 
losses  charged  to  have  been  sustained  by  him  by  discounts  upon  drafts 
for  his  salary,  together  with  the  grounds  upon  which  said  claim  was 
disallowed  by  the  Treasury  Department,"  were  furnished  by  the  First 
Comptroller  of  the  Treasury,  and  published. — (Executive  Document, 
No.  125.)     On  page  26  of  said  document  is  the  following  certificate: 

^'  I  do  hereby  certify,  that  during  tlie  absence  of  Mr.  Wheeler  from 
the  United  States  at  Nicaragua,  as  minister,  under  a  general  power  of 
attorney,  I  transacted  all  his  pecuniary  matters  in  this  country,  such 
as  collecting  rents,  debts,  and  his  salary.  That  during  the  first  year 
the  drafts  were  drawn  on  Messrs.  Baring  Brothers,  London;  and 
subsequently,  by  instruction  from  the  State  Department,  the  place  of 
payment  was  made  at  the  Treasury  Department.  Tliat  under  this 
power  of  attorney  I  did  draw  from  the  said  bankers  in  London,  and 
from  the  Treasury  Department,  the  amount  due  Mr.  Wheeler  for  his 
salary,  and  Mr.  Wheeler  from  Nicaragua  drew  on  me  for  the  amounts 
as  he  required ;  that  said  drafts  were  sold  by  him  in  Nicaragua  to  dif- 
ferent persons  at  diflerent  times;  and  from  these  i)er8ons  and  others  I 
have  always  understood  and  believe  that  the  currency  of  that  country 
was  eight  dimes  to  the  dollar,  which  was  paid  to  Mr.  Wheeler  for  said 
drafts. 

*M.  F.  BROWN. 

''  Washington,  October  16,  1857/' 

**  I  further  certify  that  Mr.  Wheeler  did  commence  drawing  on  me 
drafts  as  soon  as  he  arrived  in  Central  America,  to  wit:  in  December, 
1854,  and  continued  the  same  imtil  he  left  that  country  in  November, 
185G. 

"J.  F.  BROWN." 

**  Note. — It  is  represented  to  me  that  Mr.  Wheeler  purchased  prop- 
erty in  Washington,  where  his  family  continued  to  reside,  to  be  paid  for 
from  his  salary.     That  he  appointed  Mr.  Brown  his  agent  to  draw  the 
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same,  and  apply  it  as  aforesaid,  and  in  support  of  his  family.  It  is 
also  represented  that  Mr.  Brown  sold  a  portion  at  least  of  said  drafts 
for  cw  high  as  eleven  per  cent,  premium,** 

The  note  appended  by  the  CJomptroUer  is  not  a  copy  of  any  paper 
furnished  by  Mr.  Brown,  nor  is  it  believed  of  any  paper  on  file  in  the 
Comptroller's  oflSce.  The  resolution  of  the  House  called  for  ''  copies 
of  papers  on  file,**  The  truth  of  this  note,  thus  surreptitiously  inter- 
polated, may  be  judged  from  the  following  affidavit  of  Mr.  Brown: 

I,  Joseph  F.  Brown,  do  hereby  certify  that  the  note  appended  to  a 
certificate,  dated  16th  October,  1857,  given  by  me,  as  printed  in  Ex- 
ecutive Document  No.  125,  was  never  furnished  directly  or  indirectly 
by  me  to  the  First  Comptroller,  or  to  any  one  else. 

That  to  my  own  positive  knowledge  Mr.  Wheeler  at  no  time  ever 
purchased  any  p)*operty  in  Washington  to  be  paid  from  his  salary  as 
minister  to  Nicaragua;  nor  was  I  ever  employed  as  his  agent  to  apply 
his  salary,  as  aforesaid,  in  any  shape  or  form  for  such  a  purpose. 

Tha^  his  family  did  not  ccmiinue  to  reside  in  Washingtofi  during  his 
absence  in  Central  America ;  but  accompanied  him  when  he  left  the 
United  States,  except  one  of  his  sons  at  school,  who  followed  him  in 
the  spring  after  his  departure  in  the  fall. 

That  in  the  drafts  which,  as  his  agent,  on  London  were  drawn,  no 
premium  was  realized  by  me  in  the  aggregate,  but,  on  the  contrary,  a 
positive  loss;  and  that  the  averments  in  said  note,  appended  to  my 
statement,  are  in  every  respect  unirue. 

And  I  further  certify,  that  at  the  end  of  each  quarter  Mr.  Wheeler 
had  overdrawn,  and  was  in  arrears  to  me,  in  his  drafts  drawn  on  me  in 
Washington,  while  he  was  in  Central  America. 

J.  F.  BROWN 

Sworn  to  and  subscribed  before  roe,  this  28th  May,  1858. 

THOS.  J.  FISHER,  J,  P. 

This  proves  the  spirit  by  which  the  document  was  prepared  by  the 
First  Comptroller,  and  the  gross  injustice  done  by  it. 

Hon.  John  B.  Kerr,  late  charge  to  Nicaragua,  states  (see  page  8 
of  Doc.  No.  125)  that  ^'the  only  currency  of  Nicaragua,  during  his 
official  residence  there,  consisted  of  American  dimes,  eight  to  the  dollar , 
and  single  and  two  franc  pieces,  four  to  the  dollar." 

In  a  letter  dated  Baltimore,  11th  July,  1857,  to  Mr.  Wheeler,  Mr. 
Kerr  states : 

'*  Let  me  know  what  claim  you  are  making  in  regard  to  the  differ- 
ence of  currency  between  the  two  countries,  and  your  loss  thereby.  In 
every  thousand  it  was  two  hundred.  It  will  be  explained  in  the  papers 
tiled  by  me." 


General  Joseph  Lane,  delegate  in  Congress  from  Oregon,  states : 

&d  occasion 
I  Norte  to  Si 
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''In  transit  from  Washington  to  Oregon,  I  have  had  occasion  to 
pass  by  the  Nicaragua  transit  route  from  San  Juan  del  Norte  to  San 


Digitized  by  ^ 


JOHN    H.    WHEELER.  13 

Juan  del  Sur,  and  found  the  currency  of  that  republic  universally  paid 
and  received  to  be  eight  dimes  of  United  States  coin  to  be  equal  to  the 
dollar  of  the  country. 

"JOSEPH  LANE. 
''  Washington  City,  May  28,  1858." 


Certificates  of  31.  E,  Bradley  and  Thomas  J.  Van  Dyke,  of  value  of 
American  dollar  in  Nicaragua. 

I  do  hereby  certify  that  I  resided  in  Nicaragua  during  the  years 
1855  and  1856,  and  acted  often  as  the  agent  and  private  secretary  of 
Mr.  Wheeler,  the  American  minister. 

That  the  universal  currency  of  the  republic  of  Nicaragua  is  eight 
dimes  to  the  dollar,  and  it  is  the  custom  to  take  them  and  receive  them 
at  that  rate. 

That  a  bill  of  exchange  on  London  or  New  York  commanded  no 
premium,  but  was  par  only,  in  Nicaragua. 

That  in  my  transactions  I  had  occasion  to  call  on  Mr.  Wheeler  for 
drafts,  and  negotiated  with  others  for  him,  and  on  no  occasion  was  any 
premium  charged  or  paid. 

THOMAS  J.  VAN  DYKE. 

PmLADELPHiA,  March  19,  1851. 

I  do  hereby  certify,  that  the  currency  at  Granada,  Nicaragua,  Cen- 
tral America,  for  the  last  five  years,  was  eight  dimes  to  the  dollar, 
and  that,  although  the  government  did  within  the  last  year  enact  that 
ten  dimes  should  be  the  legal  currency,  yet  among  the  people  the 
usual  custom  was  to  take  and  receive  eight  dimes. 

Witness  my  hand,  this  19th  March,  1857. 

M.  E.  BRADLEY. 

And  I  further  certify  that  a  bill  of  exchange  on  London  or  New 
York  was  at  par  only,  and  commanded  no  premium. 

M.  E.  BRADLEY, 

Agent  Republic  Nicaragua^  and  tvas  put  in  possession  of  the  Transit 
Co.  propeHy  as  Q.  M.,  tvhen  seized  by  Nicaraguan  government. 

The  statements  are  all  made  by  gentlemen  of  observation  and  truth, 
who  were  on  the  ground.  The  statement  furnished  by  Messrs.  Eames 
and  Bowlin,  in  Document  125,  as  to  the  currency  of  Venezuela  and 
New  Granada,  are  not  pertinent  to  the  point  at  issue,  since  neither  of 
them  were  conversant  with  aifairs  in  Nicaragua,  or  were  even  in  the 
country,  and  should  not  weigh  against  tlie  testimony  of  Mr.  Kerr, 
General  Lane,  Mr.  Van  Dyke,  and  Mr.  Bradley,  who  were  in  Nicaragua. 
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let  Session.     \  }    No.  135. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Marcu  13,  I860.— Ordered  to  be  printed. 


Mr.  Mason  made  the  following 

REPORT. 

[To  accompany  Bill  S.  271.] 

The  Committee  on  Foreign  BdcUions,  to  whom  was  referred  the  resolu- 
tion of  the  Senate  of  the  19th  December ,  1856,  tvith  the  accompanying 
papers,  relative  to  the  daim  of  John  P,  Broum,  principal  interpreter 
of  the  Turkish  language  to  the  United  States  legation  at  Constantinople , 
for  additional  compensation  for  diplomatic  and  judicial  services  per- 
formed by  him  at  various  intervals  during  the  years  1838, 1839, 1852, 
and  1854,  have  had  the  same  under  consideration,  and  report: 

The  Secretary  of  State,  to  whom  the  resolution  was  referred  by  the 
committee  for  information,  in  his  reply,  dated  January  30, 185Y,  says: 
"As  to  the  services  of  Mr.  Brown,  as  charge  d'affaires  from  the  11th 
of  April,  1838,  to  the  19th  of  July,  1839;  from  the  30th  of  July,  1852, 
to  the  5th  of  July,  1853 ;  and  from  the  19th  of  December,  1853,  to 
the  31st  of  January,  1854,  the  records  of  this  department  show  that, 
during  those  periods,  he  was  left  in  charge  of  the  legation,  and  that  he 
performed  the  duties  devolved  upon  him  in  a  manner  satisfactory  to 
this  government." 

In  regard  to  the  claim  for  compensation  for  judicial  services  under 
the  act  of  August  11,  1848,  the  Secretary  adds:  '*That  act  has  never 
been  construed  by  the  Executive  as  intending  to  allow  diplomatic  agents 
and  consuls  in  Turkey  compensation  for  such  services." 

Concurring  with  the  Secretary,  in  his  construction  of  the  act  of 
August  11,  1848,  the  committee  are  of  opinion  that  Mr.  Brown  is  not 
entitled  to  the  compensation  claimed  by  him  for  judicial  services  during 
the  several  periods  named  in  his  accounts ;  and  they  therefore  recom- 
mend that  that  portion  of  his  claim  be  disallowed.  The  claim  for 
diplomatic  services,  however,  stands  upon  different  grounds ;  and  being 
fully  supported  by  the  records  of  the  Department  of  State,  entitles  him, 
in  the  opinion  of  the  committee,  to  the  difference  between  the  compen- 
sation heretofore  received  by  him,  as  principal  interpreter,  and  that 
allowed  to  a  charge  d'affaires  of  the  United  States.  They,  therefore, 
report  a  bill  in  his  favor  for  that  amount,  and  recommend  its  passage. 
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36th  CoNGRffiS,  )  SENATE.  (  Rep.  Com. 

1st  Sesaion.     J  {  No.  136. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13, 18G0.— Ordered  to  be  printed. 


Mr.  Mason  made  the  following 
REPORT. 

[To  accompany  Bill  S.  272.] 

TJie  Committee  on  Foreign  Rdatiom,  to  whom  was  referred  the  memo- 
rial  of  Charles  E.  Anderson^  Esq.^  laie  secretary  of  legation  of  the 
United  States  at  Paris  j  praying  additional  compensation  for  services 
rendered  and  expenses  incurred  by  him  as  acting  charge  d'affaires 
during  a  portion  of  the  tims^  have  had  the  same  under  considerationy 
and  now  report : 

That  it  appears  from  the  memorial  that  Mr.  Anderson  was  ap- 
pointed secretary  of  the  legation  of  the  United  States  at  Paris  in  1836, 
under  General  Cass,  our  minister  at  that  court ;  that  in  March,  1837, 
on  the  departure  of  the  minister  for  the  Mediterranean  and  the  Holy 
Land,  he  was  presented  to  the  court  of  Louis  Philippe,  as  charg§ 
d'affaires  of  the  United  States  ad  interim^  and  that  from  that  time  till 
the  return  of  General  Cass  to  his  post,  a  period  of  eight  or  nine 
months,  the  entire  duties,  responsibilities,  and  expenses  of  the  legation 
devolved  upon  hipi. 

These  statements  of  the  memorial  are  substantially  sustained  by  a 
letter  from  the  Secretary  of  State,  dated  February  20,  1855,  which 
says  :  '*  It  appears  from  the  records  and  files  of  this  department  that 
Mr.  Anderson  acted  as  charge  d'affaires  of  the  United  States  at  Paris, 
from  the  1st  of  April  until  the  29th  of  November,  1837." 

Regarding  this  claim  as  being  fully  within  the  principle  heretofore 
established  in  similar  cases,  the  committee  report  a  bill  for  the  relief 
of  the  claimant,  and  recommend  that  it  be  passed. 
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36th  Congress,  )  SENATE.  (  Rep.  Com. 

l8t  Session.     S  )  No.  137. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  I860.— Ordered  to  be  printed. 


Mr.  Mason  made  the  following 

REPORT. 

[To  accompany  Bill  S.  873.] 

The  Committee  on  Foreign  BdationSy  to  whom  was  referred  the  memo- 
rial  of  J,  E.  Martin,  Esq,,  acting  consul  of  the  United  States,  praying 
compensation  for  dipknnatic  services,  have  had  the  same  under  consid- 
eration, and  now  report : 

It  appears  from  the  memorial  that  on  July  19,  1850,  on  the  recall 
of  Mr.  J.  B.  Clay,  charge  d'affairs  of  the  United  States  at  Lisbon, 
the  archives  of  the  legation  were  placed  in  the  hands  in  the  memo- 
rialist, then  the  acting  consul  of  the  United  States  at  that  port.  That 
from  that  time  to  June  15,  1851,  when  Mr.  C.  B.  Haddock,  the  suc- 
cessor of  Mr.  Clay,  arrived  in  Lisbon,  the  entire  duties  and  responsi- 
bilities of  the  legation  restdft  upon  and  were  performed  by  him.  That 
during  that  time  the  fees  and  emoluments  derived  from  the  consulate 
were  insufl5cient  to  pay  the  current  expenses  of  the  office,  and  that 
he  has  received  no  compensation  whatever  for  the  additional  duties 
and  responsibilities  devolved  upon  him  by  having  the  charge  of  the 
legation. 

The  statements  of  the  memorial  are  fully  sustained  by  a  letter  from 
the  Secretary  of  State,  dated  February  29, 1856,  as  to  the  time  during 
which  the  aflfairs  of  our  legation  at  Lisbon  remained  in  Mr.  Martin's 
charge,  and  the  justice  of  his  claim  for  compensation  is  strongly  urged 
in  a  letter  from  Mr.  Haddock,  United  States  charge  d'aflBstirs  at  Lisl^n, 
dated  January  18,  1853. 

Regarding  this  case  as  being  within  the  principle  heretofore  estab- 
lished in  the  allowance  of  similar  claims,  the  committee  report  a  bill 
for  the  relief  of  the  memorialist,  and  recommend  its  passage. 
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36th  Congress,  )  SENATE.  C  Rep.  C!om. 

Ist  Session,     S  /   No.  138. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  1860. — Ordered  to  be  printed. 


Mr.  Mason  made  the  following 

REPORT. 

[To  accompany  Bill  S.  274.] 

The  Committee  on  Foreign  Relations^  to  whom  was  referred  the  memorial 
of  Totonsend  Harris,  consul  general  of  the  United  States  in  Japan, 
praying  for  compensation  for  his  services  in  negotiating  a  treaty  of 
commerce  between  the  kingdom  of  Siam  and  the  United  States,  have 
had  the  same  under  consideration,  and  now  report: 

It  appears  from  the  memorial  that,  after  his  appointment  as  consul 
general  of  the  United  States  for  Japan,  and  while  preparing  to  leave 
the  country  and  repair  to  his  post,  Mr.  Harris  was  appointed  hy  the 
President  of  the  United  States,  a  commissioner  to  negotiate  a  treaty 
of  commerce  with  the  kingdom  of  Siam.  That  this  duty  was  per- 
formed hy  him  in  a  manner  satisfactory  to  his  government  at  home, 
and  occupied  a  period  of  ten  months ;  during  which,  not  having  arrived 
at  his  consular  post,  and  no  special  provision  heing  made  for  such  a 
case  under  the  general  law,  he  could  receive  no  compensation  whatever 
for  his  services. 

These  statements  are  fully  sustained  by  a  letter  from  the  Secretary 

•of  State,  under  date  of  March  2,  1857,  in  which  the  Secretary  adds: 

^'It  is  usual  to  make  compensation  to  commissioners  for  negotiating 

treaties,  and  I  recommend  that  provision  be  made  for  paying  Mr. 

Harris  for  this  service.'' 

Concurring  entirely  with  the  Secretary  of  State  in  this  view,  the 
only  question  remaining  to  be  considered  is,  as  to  what  amount  should 
be  allowed.  Referring  to  the  precedents  heretofore  established,  the 
committee  finds  that  it  has  been  usual  to  allow  one  year's  salary  to  the 
officer  negotiating  a  treaty  for  each  treaty  negotiated  by  him,  together 
with  a  reasonable  allowance  for  the  expenses  incurred  by  him,  in  ad- 
dition to  his  regular  salary  for  the  time  so  occupied.  Adopting  this 
rule,  the  committee  recommend  the  allowance  of  ten  thousand  dol- 
lars as  compensation  for  his  services  and  expenses  in  negotiating  said 
treaty,  which  is  deemed  to  be  but  reasonable,  and  they  report  a  bill 
accordingly. 
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36th  Congress,  )  SENATE.  K  Rep.  Com. 

let  Session.      \  J  No.  139. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  I860.— Ordered  to  be  printed. 


Mr.  Foster  made  the  following 

REPORT. 

[To  accompany  Bill  S.  275.] 

The  Committee  on  Revolutionary  Claims,  to  whom  teas  referred  the  peti- 
tion of  Frederick  Vincent j  administrator  of  James  Le  Caze,  surviving 
partner  of  Le  Caze  &  Mallet,  having  had  the  same  under  consideration^ 
beg  leave  to  adopt  a  report  made  by  Mr,  Shields  at  the  last  session^ 
as  expressing  the  views  of  the  committee: 

"It  appears  that  the  sum  of  $4,890  82  was  due  to  Le  Caze  &  Mallet 
on  the  1st  of  July,  1784,  for  advances  made  and  supplies  furnished  to 
the  United  States  during  the  revolutionary  war,  under  an  adjustment 
by  the  Superintendent  of  Finance.  This  balance  was  duly  stated  upon 
the  books  of  the  confederation  under  that  date,  and  was  reported  to 
Congresss  with  a  view  to  providing  for  its  payment. 

"In  view  of  the  inability  of  the  government  to  liquidate  these  de- 
mands, Congress,  on  the  3d  of  June,  1784,  enacted  Hhat  an  interest 
of  six  per  cent,  per  annum  shall  be  allowed  to  all  creditors  of  the  Uni- 
ted States  for  supplies  furnished  or  services  done  from  the  time  that 
payment  became  due.'  In  1790,  the  government  still  being  unable 
to  pay  these  claims.  Congress,  by  act  of  August  4,  1790,  authorized 
the  funding  of  these  debts  by  a  subscription  to  a  loan,  as  therein  pro- 
vided. By  the  act  of  May  30,  1794,  these  debts  being  yet  unsettled, 
Congress  extended  the  provisions  of  the  act  of  1790,  declared  that  inte- 
rest shall  be  allowed  upon  all  registered  claims,  whether  subscribed  or 
not ;  and  these  provisions  were  continued  by  subsequent  enactments, 
from  time  to  time,  to  December  31,  1797. 

"This  debt  was  registered  upon  [transferred  to]  the  books  of  the 
treasury  of  the  present  government  in  1794. 

"In  consequence  of  the  death  of  Le  Caze  &  Mallet,  as  will  be  seen 
by  reports  heretofore  made  in  this  case  by  the  committea,  it  appears 
that  no  demand  for  payment  of  this  claim  was  made  from  1797  to  De- 
cember 31,  1844;  and  the  committee  are  unwilling  to  allow  interest 
during  that  period,  it  being  assumed  that  the  government  was  always, 
after  1797,  ready  to  pay  its  just  debts  when  called  upon.  They  have, 
therefore,  directed  a  settlement  to  be  made  under  the  positive  provis- 
ions of  the  act  of  1790,  above  referred  to,  with  an  allowance  of  interest 
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from  December,  1844,  when  the  administrator  made  demand  for  pay- 
ment, as  exhibited  by  the  records  of  this  case. 

*'0n  January  31,  1855,  Congress  passed  an  act  providing  for  the 
payment  of  the  original  debt,  but  omitting  the  interest ;  and  the  com- 
mittee, considering  the  claim  as  justly  entitled  to  interest  under  the 
several  acts  before  cited,  as  well  as  from  the  date  of  demand  in  1844, 
report  a  bill  accordingly." 
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SCth  Congress,  )  SENATE.  C  Rkp.  Com. 

Iftt  Session.     S  <   No.  140. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  I860.— Ordered  to  be  printed. 


Mr.  Grimes  submitted  the  following 

REPORT. 

[To  accompany  bill  S.  277.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Peter 
Van  Buskirk,  praying  to  be  allowed  a  pension  for  his  services  as 
assistant  commissary  in  the  revolutionary  wary  having  had  the  same 
under  consideration^  beg  leave  to  report: 

That  it  appears  he  has  been  allowed  a  pension  of  $60  per  annum  for 
eighteen  months  service  as  a  private;  that  when  he  made  his  original 
declaration,  he  was  not  aware  that  the  different  grades,  or  length  of 
service,  made  any  difference  in  the  amount  of  pension  due,  and  there- 
fore did  not  claim  his  services  as  assistant  commissary. 

Stephen  Lutkins,  aged  ninety-five  years,  testifies  that  he  was  well 
acquainted  with  petitioner  during  the  revolutionary  war,  and  that  he 
knows  he  acted  as  assistant  commissary. 

Stephen  Westervelt,  aged  ninety-one  years,  and  Elizabeth  Hopper, 
aged  eighty-seven  years,  corroborate  the  above  witness.  All  these 
witnesses  are  certified  to  be  credible. 

Two  papers  are  furnished,  purporting  to  be  receipts  for  forage  re- 
ceived from  petitioner  as  an  assistant  commissary. 

In  view  ot  the  above  facts — of  the  petitioner's  revolutionary  services 
and  of  his  advanced  age,  being  about  ninety-eight  years  old — the  com- 
mittee report  a  bill,  and  recommend  its  passage. 
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36th  Congrebs,  )  SENATE.  {  Bsp.  Com. 

1*^  Session.     S  I    No.  141, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  I860.— Ordered  to  be  printed. 


Mr.  Bragg  made  the  following 

REPORT. 

[To  accompany  Bill  S.  278.] 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  of  Isaac 
Vam,  have  had  the  same  under  consideration,  and  report: 

That  they  adopt  the  report  made  by  the  Committee  on  Claims  at 
the  first  session  of  the  Thirty-fifth  Congress,  which  is  hereto  annexed, 
and  submit  a  similar  bill  to  the  one  then  reported,  and  recommend  its 
passage : 

In  the  Senate  op  the  United  States,  April  30,  1858. 

The  Committee  on  Claims^  to  whom  was  referred  the  memorial  of  Isaac 
VarUy  have  had  the  same  under  consideration,  and  thereupon  report : 

The  testimony  filed  by  the  memorialist  in  support  of  his  claim  em- 
braces a  large  number  of  official  letters,  certificates,  and  numerous 
affidavits,  all  of  which  your  committee  have  carefully  examined. 

At  the  first  session  of  the  Thirty-third  Congress,  the  Committee  on 
Claims  having  this  case  before  them,  submitted  the  following  report 
upon  it,  together  with  a  bill  for  the  petitioner's  relief,  which  report 
and  bill  your  committee  adopt,  and  they  recommend  the  passage 
thereof: 

In  the  Senate  op  the  United  States,  January  19,  1854. 

The  Committee  on  Claims,  to  whom  was  referred  \he  petition  of  Isaac 

Vam,  senior,  report: 

It  appears  from  satisfactory  evidence  that  the  land  and  buildings  of 
the  petitioner,  situated  in  Duval  county,  Florida,  were  occupied  by  the 
United  States  troops  as  a  military  post  from  April,  1836,  until  the 
month  of  June,  1841,  and  that  a  large  quantity  of  wood  and  timber 
belonging  to  him  was  cut  and  used  by  the  troops. 

The  petitioner  also  claims  compensation  for  cattle  and  sheep  taken 
by  the  troops,  and  indemnity  for  the  destruction  of  his  fruit  treeSj 
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fences,  and  other  improvements,  and  for  other  losses  growing  out  of 
the  military  occupation  of  his  place. 

It  appears  that  Mr.  Varn  entered  upon  this  land,  being  unappropri- 
ated public  land,  (sec.  12,  township  5,  range  24  E.,)  in  1823  ;  in  1826 
or  1827  he  erected  a  house  thereon,  in  which  he  has  continued  to  reside. 

On  the  Slst  March,  1838,  (as  shown  by  the  records  of  the  General 
Land  Office,)  he  entered  lots  3,  4,  and  5,  of  said  section,  under  the 
preemption  act  of  1834 — said  lots  containing  in  all  one  hundred  and 
thirty-three  and  one  fourth  acres;  and  in  1839,  he  purchased  lots  1 
and  6,  containing  fifty-three  and  one  foilrth  acres. 

The  occupancy  of  the  place  as  a  military  post  during  the  period 
named  is  shown  by  statements  from  the  War  Department,  and  from 
the  officers  in  command ;  also,  that  wood  and  timber  were  cut  for  the 
use  of  the  troops. 

As  to  the  amount  of  compensation  to  which  the  claimant  is  entitled, 
the  testimony  is  not  very  explicit  or  satisfactory,  with  the  exception  of 
the  accompanying  letter  from  General  Twiggs,  in  answer  to  inquiries 
addressed  to  him  by  the  chairman  of  the  committee,  in  which  he  says 
he  does  notthinksix  orseventhousanddollarsby  any  means  extravagant. 

Believing  that  the  claimant  is  clearly  entitled  to  relief,  the  commit- 
tee report  the  accompanying  bill^  and  recommend  its  passage. 


New  Orleans,  January  5,  1853. 

Sir:  Yours  of  the  28th  December  is  received.  The  troops  did  not 
occupy  the  land  of  Mr.  Varn  hy  my  order,  I  found  them  posted  there 
when  I  assumed  the  command  in  East  Florida.  There  was  a  written 
agreement  between  Mr.  Varn  and  myself,  which  was  lost  among  my 

ripers  in  Mexico,  and  I  do  not  recollect  the  amount  he  was  to  receive, 
made  the  arrangement  with  him  for  the  reason  that  it  came  under 
my  own  observation  that  his  timber  was  used  by  the  United  States, 
and  the  troops  destroyed  his  fences,  &c.  He  informed  me  that  he  had 
applied  to  several  officers,  and  they  would  not  make  an  arrangement 
ivith  him,  as  they  considered  the  land  was  the  property  of  the  United 
States.  As  the  commanding  officer,  I  deem  it  right  and  proper  that 
lie  should  be  paid.  I  understand  he  claims  some  six  or  seven  thousand 
•dollars. 

This  sum  I  do  not  think  by  any  means  extravagant.  He  is  an  indus- 
trious and  worthy  citizen ;  and  I  do  not  think  he  would  set  up  a  claim 
for  anything  that  he  was  not  entitled  to. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

D.  E.  TWIGGS. 
Hon.  R.  Brodhead, 

United  States  Senate,  Washington,  />.  C. 
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36tli  CoNasBss,  )  SENATE.  (  Bep.  Com. 

let  Session.     I  I  No.  142. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Makcr  13,  I860.— Ordered  to  be  printed. 


Mr.  Brago  made  the  following 

REPORT. 

[To  accompany  bill  S.  280.] 

The  Committee  an  Claims,  to  whom  was  re/erred  the  memorial  of 
Thomas  M,  NeweUy  have  had  the  same  under  consideration y  and  siib- 
mit  the  following  report: 

It  appears  that  the  memorialist  was  a  master  commandant  in  the 
United  States  navy,  and  that  by  the  decision  of  a  court-martial,  he 
was,  on  the  15th  October,  1834,  suspended  for  two  years  from  his 
command,  nothing  being  said  about  his  pay.  One  half  of  his  monthly 
pay  was  however  stopped  at  the  Treasury  Department. 

The  Court  of  Claims  decided  in  the  year  1856,  that  his  pay  was  ille- 
gallj  withheld,  and  reported  a  bill  in  his  favor  for  the  sum  of  $1,455, 
being  the  amount  detained,  which  was  passed  by  Congress,  and  the 
money  paid  to  him  in  the  month  of  Marcn,  1857. 

He  now  asks  that  interest  shall  be  paid  to  him  on  the  said  sum  from 
the  15th  of  October,  1836,  when  the  same  was  due,  to  the  month  of 
March,  1857,  when  it  was  paid^  especially  ^  he  had  been  compelled 
to  pay  interest  to  the  government  upon  a  debt  due  to  it,  the  facts  in 
relation  to  which  he  sets  out  in  his  memorial. 

The  committee  are  of  opinion  that  as  the  amount  due  to  him  was 
illegally  detained,  and  was  an  ascertained  liquidated  sum,  he  should 
be  allowed  interest,  and  therefore  report  a  bill  for  his  relief,  and  recom- 
mend that  it  do  pass. 
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36th  Congress,  )  SENATE.  (  Rep.  Com. 

1*^  Session.      J  {   No.  143. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  13,  I860.— Ordered  to  be  printed. 


Mr.  Anthony  made  the  following 

REPORT. 

[To  accompany  Bill  S.  381.] 

The  Committee  on  Naval  Affairs,  to  whom  wcls  referred  the  petition  of 
D.  G.  Farraguty  having  had  the  same  under  consideraHon,  report: 

That  it  appears  from  facts  before  your  committee,  the  petitioner,  a 
captain  in  the  navy,  was  in  command  of  the  navy-yard  at  Mare  Island, 
California,  from  the  9th  day  of  August,  1854,  to  the  16th  day  of  July, 
1858 ;  and  that,  whilst  in  that  position,  he  was  authorized  by  the  Navy 
Department  to  rate  or  enlist  two  master's  mates  for  the  United  States 
ship  Warren ;  that  the  petitioner  made  the  appointments  authorized 
witn  a  compensation  at  the  rate  of  |450  per  annum,  or  |150  a  year  to 
each,  over  and  above  the  usual  pay,  the  Warren  then  being  stationed 
at  that  port ;  and,  as  the  petitioner  alleges,  an  amount  insufficient  for 
the  support  of  an  officer  in  California ;  and  that  the  pay  of  the  lowest 
class  of  laborers  in  the  navy-yard,  at  the  time  of  his  command,  was 
three  dollars  a  day.  The  rate  of  pay  authorized  by  the  commandant 
was  subsequently,  on  the  adjustment  of  his  accounts,  disapproved  at 
the  Navy  Department,  and  the  diiference  between  that  and  the  amount 
authorized  upon  other  stations  charged  against  Captain  Farragut's 
individual  account,  thus  leaving  him  no  other  remedy  than  an  appeal 
to  Congress. 

Extra  compensation  has,  in  almost  all  cases,  been  allowed  to  officers 
of  the  government  in  California,  on  accoimt  of  the  known  high  cost 
of  living ;  and  your  committee  deem  that  Captain  Farragut  should 
be  allowed  the  reasonable  difference  paid  by  him  for  temporary  officers, 
suitable  to  the  care  of  large  amounts  of  public  property,  whose  ap- 
pointment was  in  lieu  of  officers  of  a  higher  grade  in  the  navy  ;  and 
they  therefore  report  the  accompanying  bill,  with  a  recommendation 
that  it  do  pass. 
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36th  Congress,  )  SENATE.  (  Kep.  Com. 

let  Session,      \  )    No.  144. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  14,  1860. — Ordered  to  be  printed. 


Mr.  Hale  made  the  following 

REPORT. 

[To  accompany  Bill  S.  286.] 

The  Committee  on  Kaval  Affairs,  to  whom  was  referred  the  petition  of 
Eliphalet  Brown,  jr. ,  asking  for  compensation  for  services  rendered  as 
an  artist  in  the  Japan  expedition,  have  had  the  sam£  under  considera- 
tunij  and  ask  leave  to  submit  the  following  report : 

The  authority  to  employ  artists  for  the  Japan  expedition  was  not 
directly  conferred  by  Congress  on  the  department  having  charge  of  it. 
As  the  employment  of  artists  was  so  very  essential  to  the  success  of  an 
expedition  like  that  in  charge  of  Commodore  Perry,  the  failure  on  the 
part  of  Congress  to  confer  the  authority  may  be  safely  charged  to  inad- 
vertence rather  than  design.  Commodore  Perry  foresaw  what  he 
supposed  must  be  the  evil  results  of  this  inadvertency,  and  engaged 
artists  to  join  the  expedition.  They  were  enlisted  as  master's  mates, 
with  the  understanding  and  expectation  that  they  would  seek  a  suitable 
compensation  from  Congress  after  the  return  of  the  expedition. 

It  appears  from  the  rolls  on  file  in  the  Treasury  Department,  that 
Mr.  Brown  served  as  master's  mate  on  board  the  several  vessels  of  the 
Japan  expedition  from  the  24th  of  March,  1852,  to  the  15th  of  Decem- 
ber, 1854,  two  years,  eight  months,  and  twenty-two  days,  for  the 
insufficient  sum  of  $300  per  annum.  He  was  the  daguerreotypist  of 
the  expedition,  as  well  as  draughtsman,  &c.,  and  to  him  the  country 
is  undoubtedly  largely  indebted  for  much  of  the  accurate  delineations 
of  the  inhabitants,  costumes,  buildings,  landscapes,  &c.,  of  that  re- 
markable and  heretofore  almost  unknown  people  and  country. 

Besides  being  employed  in  various  ways  on  shipboard  and  on  shore, 
in  different  artistic  employment,  he  provided  himself  with  all  the 
apparatus  necessary  to  the  daguerreotypist,  and  took  over  four  hundred 
pictures,  all  of  which  became  the  property  of  the  government,  and 
many  of  which  were  used  in  illustrating  Commodore  Perry's  work  on 
the  expedition. 
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Commodore  Perry,  in  a  letter  dated  February  19,  185T,  says:  **I 
take  pleasure  in  stating  that  Mr.  E.  Brown  was  employed  as  one  of  the 
artists  of  the  naval  expedition  to  Japan,  and  executed  his  work  with 
talent  and  skill,  and  to  my  entire  satisfaction." 

As  Mr.  Brown  left  a  profitable  business,  and  joined  the  expedition 
on  invitation  of  those  having  charge  thereof,  trusting  to  the  equity  of 
his  country  for  only  a  just  remuneration,  your  committee  report  a  bill 
granting  him  a  compensation  at  the  rate  of  $1,500  per  annum,  for  his 
entire  services  as  artist  and  master's  mate  while  attached  to  and 
engaged  in  the  expedition. 
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36th  Congress,  )  SENATE,  (  :^bp.  Com. 

lat  Session.     S  )  No.  145. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  14,  I860.— Ordered  to  be  printed. 


Mr.  Davis  submitted  the  following 

REPORT. 

The  Committee  on  Military  Affairs  and  the  Militiay  to  wham  was  referred 
the  petition  of  George  P.  Ihrie,  having  had  the  same  under  consider- 
ation, report: 

The  petitioner  presents  a  claim — 

For  four  months  and  sixteen  days  services  in  United  States 
and  Mexican  boundary  survey,  as  assistant  civil  engineer 
and  astronomer,  at  one  hundred  and  twenty-five  dollars  per 
month |564  00 

For  mileage  from  Santa  Fe,  New  Mexico,  to  New  York 
city,  2,488  miles,  ''by  the  shortest  route,"  at  ten  cents 
per  mile 248  80 

For  mileage  from  New  York  city  to  Trenton,  New  Jersey, 
his  home,  fifty-seven  miles 5  TO 

911  50 
Or. 

By  cash,  one  hundred  dollars ;  commutation  of  rations,  ten 
dollars 110  00 

TOT  50 


The  period  charged  in  his  account  is  from  August  1,  1851,  until  his 
arrival  at  his  home,  December  16,  1851. 

Payment  of  this  claim  was  refused  by  the  Secretary  of  the  Interior, 
who  was  charged  with  the  disbursement  of  the  appropriation  for  this 
survey,  because  Mr.  Commissioner  Bartlett,  in  his  dispatch  of  August 
13,  1851,  reports  Greorge  P.  Ihrie  as  having  resigned,  (Sen.  Doc.  119, 
first  session  Thirty-second  Congress,  page  441,)  and  therefore  not  enti- 
tled to  pay  or  transportation. 

The  committee,  concurring  in  the  opinion  of  the  Secretary  of  the 
Interior,  report  that  the  prayer  of  the  petitioner  be  refused. 
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36th  Conorrss,  )  SENATE.  (  Rbp.  Com. 

Ist  Session.     \  j  No.  146. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  19,  I860.--Ordered  to  be  printed. 


Mr.  Sebastian  made  the  following 

REPORT. 

[To  accompany  Bill  S.  393.] 

The  Committee  on  Indian  Affairs,  to  whom  was  referred  thje  petition  of 
Israel  Johnson^  of  Cass  county,  Indiana,  with  accompanying  evidence, 
respectfully  report: 

That  it  appears  from  the  sworn  evidence  submitted  that,  at  the 
attempted  treaty  with  the  Miami  tribe  of  Indians,  in  the  year  1833, 
at  the  forks  of  the  Wabash,  the  said  Johnson,  at  the  request  and 
under  the  direction  of  General  William  Marshall  and  General  Nicholas 
D.  Grover,  Indian  agents,  hauled  from  Logansport  to  said  treaty 
ground  three  loads  of  baggage  and  provisions  for  the  United  States, 
for  which  he  was  to  receive  from  the  United  States  forty-five  dollars 
per  load,  making  one  hundred  and  thirty-five  dollars.  That  he  also 
nauled,  by  the  orders  of  said  agents,  one  load  of  baggage  from  the 
treaty  ground  to  the  payment  ground  of  the  Pottawatomies,  on  the 
Tippecanoe  river,  for  wnich  he  was  likewise  to  receive  forty-five  dollars. 

That,  while  the  said  Indians  were  in  council^  he  also,  by  the  direo* 
tion  of  the  said  agents,  gave  a  public  dinner  to  the  chie&  and  head 
men  of  the  Pottawatomies,  to  promote  the  efforts  to  induce  them  to 
treat,  for  which  he  was  to  receive  seventy-five  dollars. 

That  he  was  also  employed  by  said  agents  to  transport  six  boys  of 
the  Pottawatomie  tribe  to  Madison,  on  the  way  to  the  Choctaw  Acad- 
emy, in  Kentucky,  for  which,  on  behalf  of  the  United  States,  they 
agreed  to  pay  him  one  hundred  dollars. 

He  also  sets  forth  that,  by  the  direction  of  said  Indian  agents,  being 
a  hotel  keeper  at  Logansport,  he  entertained  and  kept  a  large  number 
of  Indians  and  their  horses,  for  some  time  prior  to  said  attempted 
treaty,  for  which  he  charges  two  hundred  and  twenty  dollars. 

His  whole  claim  thus  amounts  to  five  hundred  and  seventy-five 
dollars.  But  the  last  item  above  specified  for  entertainment  of  the 
Indians  prior  to  the  treaty  is  regarded  by  the  committee  as  not  being 
as  much  within  the  equity  of  the  case  against  the  United  States  as 
the  other  charges,  although  doubtless  furnished  by  Mr.  Johnson  in 
good  faith.  Deducting  that,  would  leave  three  hundred  and  fifty-five 
dollars,  which  we  consider  equitably  due  to  the  petitioner,  having 
been  authorized  and  requested  by  the  oflScers  of  the  United  States, 


2  ISRAEL  JOHNSON. 

and  all  incidental  to  the  formation  of  an  important  treaty  with  the 
Indians. 

The  rendition  of  these  services  and  the  reasonable  character  of  the 
charges  are  both  supported  by  abundant  testimony.  General  Grover, 
one  of  the  agents  who  requested  their  performance,  thus  testifies,  and 
further  declares  that,  '' having  been  sub-agent  or  agent  during  the 
treaties  by  which  most  of  the  lands  in  northern  Indiana  were  j^ur- 
chased  of  the  Indians,  the  same  power  was  authorized  and  exercised 
for  expenses  of  this  character."  The  testimony  of  Hon.  Chauncey 
Carter,  Hon.  J.  W.  Wright,  J.  B.  Duret,  and  J.  Vigus,  Esqs.,  amongst 
the  oldest  citizens  of  Logansport,  who  were  cognizant  of  these  services 
being  performed,  that  they  were  authorized,  and  that  the  charges  are 
reasonable,  also  accompany  and  corroborate  the  petition  before  the 
committee. 

While  other  allowances  of  a  similar  character  for  services  at  the 
same  time  were  allowed  by  the  War  Department,  this  claim  was 
omitted,  through  the  negligence  of  General  Marshall,  the  chief  agent 
and  commissioner.  On  the  failure  of  the  treaty,  the  accounts  were 
hurriedly  made  up  during  the  night  following,  and  the  treaty  ground 
abandoned  early  the  next  morning.  Mr.  Johnson  was  at  that  very 
time  absent,  hauling  a  load  for  the  United  States  to  the  Pottawatomie 
payment  ground,  and  being  out  of  sight  was  forgotten  in  the  hurry  of 
the  hour.  General  Grover,  in  his  affidavit,  explains  this  by  allusion 
to  the  well-known  carelessness,  in  the  matter  of  accounts,  of  his 
superior. 

It  appears,- also,  from  the  evidence,  that  the  reason  why  the  claim 
has  been  so  long  pending  is  as  follows:  After  Mr.  Johnson  found  that 
his  claim  had  not  been  certified,  be  appealed  to  General  Marshall,  who 
had  ordered  the  services,  to  pay  it  himself,  which  he  consented  to  do 
when  he  received  money  from  Washington  to  pay  the  expenses ;  that 
after  waiting  a  year,  and  in  vain^  Marshall  then  said  he  would  have  to 
certify  it  before  it  could  be  paid,  which  he  then  did  in  a  book,  although 
out  of  office,  and  the  book  itself  was  lost  by  an  attorney  employed  by 
Johnson,  and  could  not  be  found  after  the  attorney's  decease.  Up  to 
1845,  Johnson  supposed  Marshall  would  have  to  pay  it  himself,  Mar- 
shall asking  him  to  take  trade  for  it,  which  he  consented  to  do,  but 
could  never  obtain. 

Since  that  time  his  claim  has  been  pending  before  Congress.  It  has 
been  twice  reported  favorably,  in  the  Senate  and  in  the  House,  by  their 
Committees  of  Indian  Afiairs,  and  in  1854  a  bill  for  his  relief  passed 
the  Senate,  but  failed  to  roach  the  House.  The  committee,  therefore, 
recommend  the  passage  of  the  accompanying  bill  as  equitable  and  just, 
having  reduced  the  claim  to  three  hundred  and  fifty-five  dollars. 
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36th  Congress,  )  SENATE.  (  Rep.  Coar. 

let  Sessim.      J  I  No.  147. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  19,  I860.— Ordered  to  be  printed. 


Mr.  Hammond  made  the  following 

REPORT. 

[To  accompany  bill  S.  295.] 

The  Committee  on  Naval  Affairs,  to  tvhom  was  referred  the  petition  of 
William  B.  Shuhricky  United  States  navy,  have  had  the  same  under 
consideration,  and  report : 

That  during  the  war  with  Mexico,  Commodore  Shubrick,  then  in 
command  of  the  naval  forces  in  the  Pacific,  found  it  necessary,  for  the 
protection  and  advancement  of  the  interests  of  tlie  United  States,  to 
employ  an  interpreter  and  translator,  and  not  being  able  to  procure  a 
suitable  person  elsewhere,  devolved  these  duties  upon  his  secretary, 
the  nature  of  which  will  appear  in  the  inclosed  letter,  fully  corroborated 
by  the  facts  and  evidence  in  the  case  : 

Washington,  D.  C,  February  16,  1860. 

Dear  Sir:  Having  been  informed  that  the  amount  paid  me,  in  1848, 
by  the  joint  order  and  approval  of  Commodore  T.  Ap  C.  Jones  and 
yourself,  for  services  rendered  the  United  States  as  interpreter,  during 
tlie  war  with  Mexico,  has  been  charged  to  your  personal  account,  and 
that  you  now  have  a  petition  before  Congress  seeking  relief  therefrom, 
I  beg  to  stjitc  that  the  services  which  I  then  rendered  as  a  translator 
and  interpreter  of  the  Spanish  language,  during  the  cruise  of  the 
frigate  Independence,  were  absolutely  necessary  and  indispensable  to 
the  service,  and  to  yourself  as  the  commander  of  the  squadron ;  that 
there  was  no  other  person  attached  to  the  squadron  who  could  have 
properly  and  efficiently  performed  said  duties— none  at  Mazatlan,  or 
or  at  any  other  port  on  the  station  which  we  visited,  whom  I  would 
have  considered,  under  tlie  circumstances,  competent  to  discharge  said 
services. 

I  was  not  only  called  upon  to  translate  the  many  communications 
received  directly  by  you  from  the  Mexican  authorities  and  other  parties, 
but  also  those  which  were  received  by  the  commanders  of  the  other 
vessels  composing  the  squadron. 

The  additional  and  overwhelming  duties  thus  imposed  upon  me 
were  much  greater  than  any  one  person  could  well  have  performed,^ 


2  WILLIAM   B.   SHUBRICK. 

without  working  day  and  night,  as  I  frequently  did,  and  the  very 
kind  and  ready  assistance  aiforded  you  in  the  English  department  by 
Lieutenant  William  W.  Eussell,  of  the  United  States  marine  corps. 

Besides,  you  had  not  been  allowed  a  clerk  by  the  Navy  Department 
— a  custom  which,  previous  to  said  cruise,  prevailed  in  the  navy,  and 
which,  I  understand,  has  since  been  again  introduced,  as  the  secretary 
to  a  squadron  cannot  alone  reasonably  perform  the  vast  amount  of 
writing  and  copying,  even  in  time  of  peace,  which  he  should  perform 
in  order  to  faithfully  discharge  his  duties. 

During  the  war  with  Mexico,  you  were  fully  authorized  by  the  Pres- 
ident, as  commander-in-chief  of  the  army  and  navy,  to  levy  military 
contributions  upon  the  enemy,  and  to  disburse  the  same  ''for  the  pur- 
poses of  the  war,"  I  considered  myself  justly  entitled  to  compensation 
for  my  extra  services  as  an  interpreter  and  translator,  which  services 
were  caused  by  and  grew  out  of  said  war.  I  applied  for  the  same  and 
received  it.  Commodore  Jones  concurring  fully  with  you  in  the  equity 
of  the  claim  and  the  propriety  of  its  payment. 

The  sums  collected  as  military  contributions,  after  deducting  there- 
from such  as  had  been  expended  ''for  the  purposes  of  the  war,'*  as 
provided  for  by  the  President,  were  subsequently  returned  into  the 
treasury  by  an  act  of  Congress,  thus  showing  that  these  moneys  were 
not  under  the  control  of  the  Treasury  Department,  and  only  became  so 
after  the  said  enactment. 

I  considered  then,  as  also  many  others  in  the  squadron,  that  you,  as 
commander-in-chief  of  the  squadron,  had  full  authority  to  disburse  said 
moneys.     I  still  adhere  to  the  same  opinion. 

A  reference  to  yo^jr  very  voluminous  and  interesting  correspondence 
with  the  Navy  Department,  will  best  attest  the  arduous  duties  which 
I  rendered,  while  honored  with  an  appointment  under  your  command. 

Independently  of  these  considerations,  I  respectfully  hold  that  the 
secretary  to  a  squadron  is  not,  necessarily,  under  obligation  to  perform 
the  duties  of  a  translator  and  interpreter,  there  being  neither  law  nor 
regulation  to  that  effect;  and  the  confidence  you  reposed  in  my  ability 
and  fidelity,  prompted  me  to  perform  said  duties,  independently  of 
those  of  a  secretary. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  R.  DE  LA  REINTRIE. 

Com.  Wm.  Branford  Shubrick,  U.  8,  Navy, 

The  salary  of  the  secretary  was  |1,000  a  year.  The  amount  paid  to 
the  interpreter  and  translator  was  |1,550,  and  had  he  been  taken  from 
the  shore  would  have  been  allowed  at  the  department,  but  Mr.  La 
Reintrie  being  at  the  time  an  employe  of  the  government  and  receiving 
a  salary,  could  not  be  paid  any  extra  compensation  for  any  service  ren- 
dered beyond  those  of  secretary .  The  amount,  therefore,  stands  charged 
upon  the  books  of  the  treasury  against  the  accounts  of  Commodore 
Snubrick. 

The  following  letter  from  the  Attorney  General  will  more  fully  ex- 
plain the  law  controlling  the  officers  of  the  government  in  the  prem- 
ises: 
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Attorney  General's  Office,  November  10,  1858. 

Sir:  It  appears  from  your  letter  of  the  5th  instant,  and  the  papers 
by  which  it  is  accompanied,  that  Mr.  Henry  La  Reintrie,  in  the  year 
1848,  was  on  board  the  Independence,  the  flag  ship  of  the  Pacific 
squadron.  He  was  rated  on  the  books  of  the  vessel  as  commodore's 
secretary,  and  for  the  services  he  performed  in  that  capacity  he  was 
entitle  to  receive,  and  did  receive,  the  pay  fixed  by  law  and  the  regu- 
lations. He  could  not,  therefore,  receive  any  extra  allowance  or  com- 
pensation in  any  form  whatever  for  any  service  which  it  was  possible 
for  him  to  render,  either  within  the  line  of  his  duty  or  outside  of  it, 
without  a  plain  violation  of  the  act  of  1842.  On  this  subject  my  advice 
was  asked  by  and  given  to  the  Secretary  of  the  Interior  on  the  ITth 
of  October,  1857 ;  and  I  adhere  to  the  construction  of  the  statute  which 
I  then,  after  careful  consideration,  thought  the  true  one. 

During  the  time  Mr.  La  Reintrie  was  acting  as  commodore's  secre- 
tary, he  was  employed  as  interpreter  of  Spanish  and  French,  for  which 
service  outside  of  his  duty  as  secretary,  the  commodore  considered  him 
entitled  to  the  sum  of  |1,550,  and  approved  of  his  account  against  the 
government  for  that  amount.  The  purser  of  the  vessel  paid  it  upon 
being  ordered  a  second  time  by  the  commodore  to  do  so ;  but  he  failed 
to  get  it  allowed  by  the  Fourth  Auditor  when  he  came  to  settle  his 
accounts.  It  stands  now  disallowed  on  the  books  of  the  Treasury 
Department,  and  charged,  it  would  seem,  to  Commodore  Shubrick.  It 
is  impossible  for  me  to  give  you  any  advice  under  which  you  can  law- 
fully relieve  the  Commodore  from  the  obligation  of  refunding  it.  Of 
course,  his  order  upon  the  purser  to  pay  it  was  made  in  perfect  good 
faith,  and  under  the  conviction  that  it  was  legal  as  well  as  just.  I 
take  the  statements  contained  in  his  letter  to  the  Fourth  Auditor,  every 
word  of  them,  for  absolute  verity,  and  I  have  permitted  all  the  consider- 
ations he  mentions  there  to  have  their  due  weight.  Commodore  Shu- 
brick did  collect  la  large  amount  of  money  upon  the  Pacific  coast;  Mr. 
La  Reintrie's  services  as  interpreter  were  necessary  to  him ;  the  Com- 
modore might  have  evaded  the  law  which  prohibits  this  payment  if  he 
had  thought  proper  to  do  so;  and  the  government  probably  Acw  gained 
largely  by  the  whole  transaction.  These  are  reasons  which  would 
appeal  powerfully  to  Congress,  who  can  make  and  unmake  the  law  at 
its  pleasure.  But  the  natural  and  abstract  justice  of  a  claim  is  not  a 
reason  why  the  Executive  should  pay  it  in  defiance  of  a  law  which  forbids 
it.  After  giving  this  very  decided  opinion  against  the  legal  right 
of  the  Navy  Department,  and  the  accounting  officers  to  make  the  allow- 
ance, I  cannot  close  without  expressing  tne  hope  that  relief  will  be 
aflForded  to  Commodore  Shubrick  in  some  other  form. 
I  am,  very  respectfully,  &c., 

J.  S.  BLACK. 

Hon.  Isaac  Toccby, 

Secretary  of  the  Navy,  Waahhigton,  D,  C, 

The  Secretary  of  the  Navy,  the  Attorney  Gteneral,  and  the  Auditors 
of  the  Treasury,  to  whom  the  claim  was  presented,  considered  it  one 
calling  for  relief  from  Congress,  in  which  your  committee  unanimously 
concur,  and  report  the  accompanying  bill,  with  the  recommendation 
that  it  pass.  '  "^^  "^^  ^^  ^  ^^^^^ 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  31,  1860.— Ordered  to  be  printed. 


Mr.  IVER80N  made  the  following 

REPORT. 

[To  accompany  Bill  S.  297.] 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  of 
Van  Camp  &  Chapin,  concurring  in  the  report  made  by  the  Hon.  Miles 
Taylor,  of  the  Committee  of  Claims  of  the  House  of  Representatives 
of  the  last  Congress,  hereby  adopt  the  same  as  the  report  of  this  com- 
mittee in  the  case  aforesaid.     The  said  report  is  as  follows : 

In  thb  House  of  Representatives,  March  3,  1859. 

The  Committee  of  Claims y  to  whom  was  referred  the  memorial  of  A, 
Van  Camp  arvd  V.  P.  Chapin^  ashing  compensation  for  property  of 
which  they  aUege  they  have  been  deprived,  at  Apia,  in  the  Navigators 
Islands,  by  the  wrongfvl  acts  of  the  commercial  a^ent  of  the  United 
States,  exercising  authority  there,  have  had  the  sam>e  under  considera- 
tion, and  now  respectfvUy  report: 

The  allegations  contained  in  the  memorial,  and  the  facts  stated  in 
several  depositions  accompanying  it,  were  of  such  a  nature  that  your 
committee  deemed  it  proper  to  apply  to  the  State  Department  for  any 
information  it  might  be  in  possession  of  connected  with  the  various 
transactions  which,  in  the  opinion  of  the  memorialists,  gave  rise  to 
the  claim  preferred  against  the  United  States.  In  answer  to  the 
application  made  to  it,  that  department  laid  before  the  committee  an 
immense  mass  of  original  papers,  embracing  everything  in  existence 
which  was  calculated  to  throw  any  light  upon  the  subject  before  the 
committee,  but  intermingled  with  a  vast  deal  of  matter  that  could 
have  no  bearing  upon  it.  These  papers  have  all  been  examined  with 
as  much  care  as  the  time  at  their  aisposal  would  allow ;  and  the  com- 
mittee will  now  give  such  a  narration  of  the  facts  disclosed  by  those 
papers  as  seems  necessary  for  the  proper  decision  of  the  question  pre- 
sented by  the  memorial,  without  entering  into  any  very  extendea  or 
particular  detail  of  them. 

Mr.  Chapin  had  been  for  some  time  commercial  agent  of  the  United 
States  at  Apia,  in  the  Navigators  Islands,  when  he  was  superseded 
by  Mr.  Van  Camp,  in  1854.  Mr.  Chapin  was  engaged  in  carrying 
on  a  commercial  business  whilst  he  acted  as  commercial  agent,  and 
Mr. •Van  Camp,  when  he  arrived  at  his  post,  entered  upon  the  same 
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pursuit,  and  provided  himself,  by  the  purchase,  &c.,  with  the  land  and 
buildings  necessary  for  the  prosecution  of  his  trade  and  for  the  accom- 
modation of  the  members  of  his  family,  by  whom  he  was  accompanied. 
After  the  arrival  of  Mr.  Van  Camp,  it  seems  that  he  and  Mr.  Chapin 
carried  on  business  each  on  his  own  account,  until  some  time  in  the 
spring  of  1855,  when  they  formed  a  commercial  partnership,  under 
the  name  and  style  of  V.  P.  Chapin  &  Co.  The  business  carried  on 
by  the  partnership  appears  to  have  been  considerable,  and  to  have 
required  for  the  prosecution  a  very  considerable  stock  of  merchandise 
and  several  establishments. 

Whilst  Mr.  Van  Camp  was  thus  engaged  in  carrying  on  a  mercan- 
tile business,  he  also  gave  his  attention  io  the  proper  business  of  his 
office  of  commercial  agent;  and  it  is  shown  by  the  papers  before  the 
committee  that  his  conduct  in  his  official  capacity,  in  various  instances, 
gave  rise  to  complaints  against  him  on  the  part  of  those  who  were 
affected  by  it.  Reports  growing  out  of  the  complaints  against  him,  and 
injurious  to  his  character,  were  widely  circulated  in  various  ports  on 
the  Pacific ;  and  it  is  altogether  probable  that  some  of  them  were 
communicated  to  the  State  Department,  though  there  is  no  direct 
evidence  to  that  effect  bdbre  us.  During  this  same  period,  also,  diffi- 
culties grew  up  between  Mr.  Van  Camp,  in  his  capacity  of  commercial 
agent  for  the  United  States,  and  Mr.  Pritchard,  the  British  consul, 
which  led  to  much  angry  discussion,  and  at  last  terminated  in  an 
appeal  on  the  part  of  Mr.  Pritchard  to  Captain  Fremantle,  of  her  Bri- 
tannic Majesty's  navy,  who  was  in  those  waters  with  his  ship,  the  Juno. 
And,  in  addition  to  these  difficulties  with  Mr.  Pritchard,  the  Britisk 
consul,  Mr.  Van  Camp  had  another  with  divers  residents  of  Apia,  in 
relation  to  a  road,  or  street,  or  right  of  way,  in  which  different  holders 
of  property  near  the  bay  were  interested,  in  which  Commander  Bailey, 
of  the  United  States  navy,  intervened  in  some  way. 

Mr.  Van  Camp  left  his  post  on  the  12th  of  May,  1856,  on  board  of 
the  United  States  ship  Independence,  with  his  family,  for  Valparaiso. 
The  cause  of  his  departure  ibr  Valparaiso,  he  states,  was  the  necessity 
of  going  there  to  look  after  the  disposition  of  a  large  amount  of  prop- 
erty belonging  to  American  citizens,  which  was  there  in  his  possession. 
This  property  consisted  of  the  cargo  of  the  American  whale  ship  Ram- 
bler, which  arrived  at  Apia  in  distress,  in  December,  1855.  That 
ship  having  been  condemned  as  unseaworthy,  the  cargo  had  been 
placed  in  the  warehouses  of  the  memorialists,  by  the  master ;  and  he 
not  being  able  to  dispose  of  it,  after  some  three  months'  stay,  had 
given  it  in  charge  to  Mr.  Van  Camp,  with  authority  to  him  to  make 
the  best  disposition  of  it  in  his  power  for  all  concerned.  Some  time 
having  elapsed  without  Mr.  Van  Camp  having  an  opportunity  to  make 
any  disposition  of  this  property  at  anything  approacning  a  fair  price,  he 
determined  to  ship  it  to  Valparaiso,  and  for  that  purpose  he  chartered 
the  schooner  Eudorus,  Captain  Seaman,  for  $4,000,  to  proceed  to 
Valparaiso.  The  cargo  of  the  Rambler,  with  some  property  of  the 
memorialists  to  complete  the  lading,  was  shipped  on  the  Eudorus 
before  the  departure  of  Mr.  Van  Camp ;  and  when  he  left  Apia  on  the 
12th  of  May,  1856,  in  the  Independence,  it  was  expected  the  Eudorus 
would  have  followed  in  a  few  days.     This,  however,  was  not  to  be. 

uigitized  by  VjOOQI^ 


AARON  VAN  CAMP   AND   VIBGINIUS   P.  GHAPIN.  S 

Many  months  before  this  Mr.  Van  Gamp  had  been  superseded  in 
his  office  of  commercial  agent  of  the  United  States  for  the  Navigators 
Islands,  by  the  appointment  of  one  Jonathan  S.  Jenkins  to  the  place. 
What  was  the  cause  of  the  removal  of  Mr.  Van  Camp  does  not  appear. 
It  is  more  than  likely  that  it  was  produced  by  the  reports  in  circula- 
tion to  his  injury,  though  nothing  of  the  sort  appears  from  the  papers, 
and  there  is  nothing  to  show  that  any  inquiry  into  their  truth  was 
ever  instituted  under  the  direction  of  the  State  Department.  Upon 
•whose  recommendation,  or  upon  what  information  Jenkins  was  ap- 
pointed, is  unknown  to  your  committee.  But  a  more  unfit  person  to 
fill  any  place — ^and  least  of  all  a  place  of  such  responsibility  beyond 
the  confines  of  civilization — it  is  entirely  apparent  from  his  own  cor- 
respondence with  the  State  Department,  and  from  other  evidence,  could 
not  well  have  been  selected. 

Mr.  Jenkins  left  San  Francisco,  California,  in  the  early  part  of 
March,  1856,  in  the  schooner  Jeannette,  bound  for  the  Navigators 
Islands,  and  was  accompanied  on  his  voyage  by  Thomas  F.  Martin 
and  James  M.  Conway,  two  persons  who  claimed  to  have  been  in- 
jured by  Mr.  Van  Camp  in  proceedings  taken  by  him  in  his  official 
capacity,  with  respect  to  the  American  barks  St.  Mary  and  Elvira. 
It  appears  from  the  affidavit  ^Samuel  J.  Agncw  that  Jenkins,  before 
leavmg  San  Francisco,  declared  he  was  'Agoing  to  the  islands  to 
arrest  van  Camp  and  seize  and  sell  his  property  to  pay  Martin  and 
others  who  claimed  to  have  been  robbed  by  Van  Camp,"  and,  on  the 
voyage,  frequently  stated  that  '^he  had  the  power,  if  he  caught  Van 
Camp,  to  hang  him,  and  that  his  power  was  equal  to  a  king's."  The 
same  purposes,  and  the  same  exaggerated  notions  as  to  his  powers,  are 
also  shown  by  the  correspondence  of  Jenkins  with  the  State  Depart- 
ment. In  his  letter  to  the  Secretary  of  State,  of  August  11,  1856,  he 
says,  in  the  course  of  a  narrative  of  his  proceedings  after  his  appoint- 
ment, that  '^  California  was  rife  with  accounts  of  Mr.  Van  Camp's 
malversations,  and  it  was  reported  that  he  had  a  gang  of  rascals  at  nis 
back,"  and  then  remarks  that  he  ^'felt  anxious,  but  none  the  less  reso- 
lute, determined  to  take  life  in  the  maintenance  of  the  honor  and  dig- 
nity of  his  office.'* 

Information  was  given  to  Mr.  Jenkins  of  his  appointment  by  a  letter 
from  the  State  Department,  dated  on  the  Slst  of  December,  1855.  His 
official  bond  was  given  at  San  Francisco  on  the  9th  of  February,  1856. 
On  the  20th  of  February,  1856,  he  wrote  to  the  State  Department,  as 
appears  from  one  of  his  letters,  mentioning  his  design  of  regarding 
the  provisions  of  the  act  of  Congress,  entitled  ^*  An  act  to  carry  into 
efiect  certain  provisions  in  the  treaties  between  the  United  States  and 
China  and  the  Ottoman  Porte,  giving  certain  judicial  powers  to  minis- 
ters and  consuls  of  the  United  States  in  those  countries,"  approved 
August  11,  1848,  as  having  so  extended  an  application  as  to  clothe 
him,  in  the  Navigators  Islands,  with  the  same  authority.  And,  on 
or  about  the  6th  of  March,  1856,  he  sailed  from  San  Francisco  for 
his  consulate,  before  it  was  possible  for  him  to  have  any  reply  to  that 
letter.  While  on  his  voyage  thither,  it  seems,  both  from  his  letter  to 
the  department,  inclosing  copies  of  what  he  terms  his  ** decrees,"  and 
from  the  deposition  of  Samuel  J.  Agnew,  before  referred  to,  that  Mr. 
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Jenkins  made  every  j^reparation  necessary  to  give  what  would  seem  to 
be  the  forms  of  law,  m  the  eyes  of  ignorant  or  interested  men,  to  the 
extraordinary  course  of  violence  meditated  by  him.  At  that  time  he 
prepared  and  signed  papers  in  which  he  assumed  to  create  a  consulate 
court  of  the  same  character  and  clothed  with  the  same  powers  with 
those  provided  for  in  the  act  just  referred  to,  approved  on  the  11th  of 
August,  1848,  and  proceeded  to  appoint  a  clerk  for  the  court  to  be 
organized^  and  a  marshal  to  execute  its  process.  Robert  8.  Swanston 
and  Samuel  J.  Agnew,  who  were  passengers  with  Mr.  Jenkins  on  the 
schooner  Jeannette,  were  appointed  to  the  places  thus  created  by  him, 
and  were  sworn  in  to  their  respective  offices  before  the  schooner  entered 
the  harbor  of  Apia. 

It  further  appears  from  the  letters  of  Mr.  Jenkins  to  the  Department 
of  State,  and  from  the  papers  accompanying  these  letters,  which  are 
now  before  the  committee,  that  the  schooner  Jeannette,  with  Mr.  Jen- 
kins and  his  newly  appointed  officials  on  board,  arrived  off  the  harbor 
of  Apia  on  the  evening  of  the  16th  of  May,  1856,  and  that  Mr.  Jenkina 
having,  upon  inquiry,  learned  from  the  pilot  who  came  on  board  of 
the  scnooner,  that  Mr.  Van  Gamp  had  left  Apia,  but  that  a  vessel, 
which  was  to  sail  the  next  day  for  Valparaiso,  was  then  in  the  harbor 
laden  with  property  of  his,  sent  Martin  and  Conway  ashore  to  request 
Mr.  Pritchard,  the  British  consul,  to  detain  the  vessel  in  question  un- 
til his  (Jenkins's)  arrival  in  port.  The  British  consul,  in  conformity 
with  this  request  of  Mr.  Jenkins,  detained  the  vessel. 

On  the  next  day,  Mr.  Jenkins  entered  the  harbor  of  Apia,  and  his 
marshal,  acting  under  the  authority  of  an  order  signed  by  Jenkins^ 
on  the  16th  of  May,  1856,  and  directing  him  to  take  possession  and 
control  of  *'  all  the  property  of  or  belonging  to  Aaron  Van  Gamp,  late 
United  States  commercial  agent  for  Apia,  wherever  it  may  be  found, 
and  of  whatever  kind  or  description  it  maybe,"  &c.,  proceeded  to  take 
possession  of  the  property  laden  on  board  of  the  Eudorus,  and  to  seize 
the  private  dwelling  of  Van  Camp,  together  with  the  buildings,  mer- 
chandise, &c.,  belonging  to  V.  P.  Chapin  &  Co.,  in  which  Van  Camp 
had  an  interest. 

But  this  was  not  all.  On  the  same  day  Mr.  Jenkins  made  another 
order  in  the  following  words: 

"UNrrsD  States  Consular  Court,  Apia,  in  the  Island  op  Upola,  Navi- 
gators Islands. 

*TAc  President  of  the  United  States  of  America  to  the  fnarslud  cf  the 
United  States  for  the  consulate  of  Apia  and  his  deputies,  or  any  oftheniy 
greeting: 

'' Whereas  an  oath  has  been  made  to  me  charging  that  Aaron  Van 
Camp  did,  on  or  about  the  16th  of  May^  1855,  unlawfully  and  pirati- 
cally and  feloniously  seize  and  take  possession  of  the  American  bark 
'St.  Mary/  within  the  jurisdiction  of  the  consular  court  of  the  consul- 
ate of  Apia: 

''Now,  therefore,  you  are  hereby  commanded,  in  the  name  of  the 
President  of  the  United  States,  to  apprehend  the  said  Aaron  Van  Camp, 
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And  keep  him  in  safe  custody  until  he  be  dealt  with  according  to 
law 

^*  JONATHAN  S.  JENKINS, 
"  United  States  Consul  and  Vice  Commissioner  for  the 
Consvlate  of  Apia,  Navigators  Islands,** 

What  scenes  of  violence  and  blood  might  have  followed  an  attempt 
to  execute  such  an  order,  out  of  the  sphere  of  any  civilized  govern- 
ment, by  misguided  or  designing  men,  no  one  can  tell.  Luckily,  for 
the  reputation  of  the  United  States,  the  absence  of  Mr.  Van  Camp,  on 
his  voyage  to  Valparaiso,  left  Mr.  Jenkins  no  opportunity  ''to  take 
life,"  in  vindicating  "the  honor  and  dignity  of  his  office,"  through 
the  exercise  of  his  usurped  powers,  as  he  says  in  his  letter  of  the  11th 
of  August,  1856,  he  was  prepared  to  do.  The  property  of  Mr.  Van 
Camp,  however,  and  that  of  other,  persons  which  had  been  confided  to 
his  care,  was  within  Jenkins's  reach,  and  he  proceeded  to  work  his  will 
upon  it  through  the  agency  of  a  series  of  proceedings,  which  were  not 
only  carried  on  without  any  shadow  of  legal  authority,  but  were  in 
themselves  as  iniquitous  as  they  were  illegal. 

Soon  after  landing  in  Apia,  Jenkins  appointed  three  associate  judges 
to  sit  with  him  in  the  consular  court,  established  by  the  decree  passed 
by  him  before  his  arrival.  These  ''associates"  were  Horace  D.  Dunn 
and  Josiah  B.  Leeds,  the  supercargo  and  captain  of  the  Jeannette,  in 
which  he  had  come  to  the  islands  as  a  passenger,  and  Henry  Sea- 
man, the  captain  of  the  Eudorus,  whose  cargo  had  just  been  seized 
by  Jenkins's  order.  When  they  were  appointed  does  not  Appear;  but 
their  written  acceptances  of  the  "commissions"  issued  to  them  are 
among  the  papers,  and  bear  date  on  the  22d  and  23d  of  May,  1856; 
and  two  proceedings — one  in  the  name  of  Thomas  F.  Martin,  and  the 
other  in  the  name  of  J.  M.  Conway,  and  which  were  entitled  cases  "in 
admiralty" — were  then  instituted,  before  the  court  so  organized,  against 
Mr.  Van  Camp,  and  were  carried  on  with  such  speed  that  they  were 
brought  to  a  termination  by  final  decrees  bearing  date  on  the  29th  and 
31st  of  May,  1856,  upon  which  executions  were  immediately  issued. 

All  the  property  on  board  of  the  Eudorus,  though  a  large  por- 
tion of  it  belonged  to  third  parties,  together  with  the  other  property 
Ereviously  taken  possession  of  under  the  orders  issued  by  Jenkins  on 
is  arrival,  was  seized  as  the  property  of  Van  Camp  under  these  exe- 
cutions, and  sold  at  auction  on  the  2d  day  of  June,  1856,  the  third  day 
afler  the  seizure.  Your  committee  have  not  found  among  the  papers 
any  detailed  report  of  this  sale,  showing  what  was  sold,  or  what  were 
the  prices  paid  for  the  different  species  of  property,  or  who  were  the  pur- 
chasers ;  but  there  is  a  statement  among  the  papers  before  them,  dated 
June  16,  1856,  and  which  was  sent  to  the  Department  of  State  by  Mr. 
Jenkins,  with  his  letter  of  the  30th  of  September,  1856,  from  which  it 
appears  that  the  proceeds  of  the  sale  made  by  the  marshal,  on  the  2d 
of  June,  1856,  amounted  to  $16,993  16  ;  and  that,  after  deducting  from 
that  amount  the  sum  of  $1,877  31  for  the  marshal's  fees,  and  other 
"cash  expenses"  of  the  proceedings  had,  the  remainder,  forming  the 
sum  of  $15,115  85  was  paid  into  the  consular  court.  Accompanying 
this  statement  is  another  showing  how  this  sum  was  disposed  of.  From 
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that  statement  it  seems  that  the  ftirther  sum  of  |431  25  was  appropri- 
ated to  pay  the  fees  of  the  clerk  and  court ;  that  |4,000,  the  full  amount 
to  be  paid  to  Captain  Seaman,  master  of  the  Eudorus,  under  his  char- 
ter-party, for  the  freight  from  Apia  to  Valparaiso,  of  the  property 
shipped  on  it  by  Mr.  Van  Camp,  have  been  paid  to  Captain  Seaman, 
although  his  vessel  had  not  left  the  harbor;  that  |9,606  60  had  been 
paid  to  Martin  in  part  satisfaction  of  his  judgment ;  and  that  a  balance 
of  $\, 0*1*1  90  still  remained  at  that  time  in  the  consular  court. 

What  was  the  real  value  of  the  property  thus  sold  and  disposed  of 
your  committee  have  no  means  of  knowing ;  nor  is  it,  perhaps,  of  any 
importance  that  it  should  be  known,  to  enable  the  House  to  act  in  a 

? roper  manner  on  the  question  presented  to  it  by  the  memorialists, 
'here  can  be  no  doubt,  however,  when  all  the  circumstances  are  con- 
sidered, that  the  property  put  up  at  sale,  under  the  authority  of  Mr. 
Jenkins,  was  wantonly  sacrificed,  to  the  grievous  injury  of  all  those 
having  an  interest  in  it.  And  the  question  then  arises,  have  the  me- 
morialists any  claim,  legal  or  equitable,  upon  the  United  States  in  the 
case  presented  by  them;  and,  if  so,  then  what  is  the  extent  of  that 
claim?  Does  it  reach  to  the  value  of  the  whole  property  of  which  they 
were  deprived  by  the  action  of  Jenkins?  Or  is  it  to  be  diminished 
because  a  portion  of  it  was  really  applied  to  the  payment  of  a  debt  or 
debts  legitimately  due  by  them?  Before  entering  on  the  question  aa 
to  the  existence  of  any  liability  at  all  to  the  memorialists  on  the  part 
of  the  United  States,  your  committee  think  it  best  to  dispose  of  the 
question  as  to  there  being  any  indebtedness  on  the  part  of  Van  Camp, 
one  of  the  memorialists,  to  either  Conway  or  Martin,  in  whose  names 
the  proceedings  carried  on  bj  Jenkins  were  instituted. 

J.  M.  Conway  preferred  a' claim  against  the  effects  of  Aaron  Van 
Camp  for  the  sum  of  |6,585,  for  the  value  of  the  New  Granadian  bark 
Elvira,  which  had  been  some  time  before  sold,  as  he  alleged,  by 
the  authority  of  Mr.  Van  Camp,  acting  in  his  capacity  of  commercial 
agent. 

The  facts  in  relation  to  the  sale  of  the  Elvira,  as  shown  by  the 
original  papers  before  us,  are  briefly  these.  The  bark  Elvira,  Captaia 
E.  Alley,  master,  arrived  at  Apia  from  San  Francisco,  bound  to  Sid- 
ney, on  the  26th  April,  1855,  and  among  the  persons  on  board  was  one 
P.  S.  Colby,  who  claimed  to  be  the  owner  of  the  bark,  and  was  so 
admitted  to  be  by  the  master.  On  the  same  day  the  master  of  the 
bark,  E.  Alley,  and  P.  S.  Colby,  went  before  Mr.  Van  Camp,  as  the 
commercial  agent  of  the  United  States  at  Apia,  and  made  a  protest  in 
relation  to  this  bark,  styling  it  the  ' 'American  bark  Elvira,  of  San 
Francisco."  In  this  protest,  which  was  signed  by  them  both,  various 
charges  of  misconduct  were  made  against  Jesse  L.  Atwood,  first  officer 
of  the  bark,  and  prayed  that  he,  Atwood,  might  be  discharged  from 
the  vessel  and  dealt  with  according  to  law.  The  following  day  P.  8. 
Colby,  calling  himself  the  owner  of  the  American  bark  Elvira,  went 
before  Mr.  Van  Camp  in  his  official  capacity,  and,  together  with  J.  M. 
Coe,  Lewis  Bartlett,  then  mate  of  the  bark,  and  Robert  Stanley,  de- 
clared upon  oath  that  the  passengers  and  crew  of  the  vessel  were  in  a 
state  of  insubordination  and  mutiny,  and  in  consequence  of  this  fact, 
Mr.  Colby  then,  in  the  same  written  instrument,  called  on  Mr.  Van 
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Camp,  as  the  United  States  consul,  ''  to  take  into  his  possession  the 
said  Dark  and  cargo,  and  to  make  the  best  arrangement  he  could  for 
the  benefit  of  all  parties  concerned."  On  the  next  day,  (the  28th  of 
April,  1855,)  the  master  of  the  bark,  Captain  Alley,  stated  under 
oath,  that  he  had  had  great  difficulties  with  her  passengers ;  that  on  his 
voyage  from  San  Francisco  they  had  used  very  abusive  language  to- 
wards him,  and  threatened  to  take  his  vessel;  and  that  since  his 
arrival  at  Apia,  '*a  mob  of  some  twenty"  of  them  had  ''come  to  the 
house  on  shore  where  he  was  sick,  and  said  that  he  should  go  no  fur- 
ther on  the  voyage;  and  that  in  the  evening  of  the  same  day  they  had 
repaired  on  board  the  ship,  drove  the  mate  away,  and  taken  possession 
of  her."  In  this  statement  Captain  Alley  declared  that  he  and  Mr. 
Colby,  the  owner,  who  was  a  passenger  with  him,  were  American  citi- 
zens, and  calls  on  Mr.  Van  Camp  as  the  United  States  commercial 
agent,  to  take  possession  of  his  vessel,  the  bark  Elvira. 

After  this,  tnirty-one  passengers  on  the  bark  addresssed  a  letter, 
dated  on  the  30th  of  April,  1855,  to  Mr.  Van  Camp,  as  the  United 
States  commercial  agent,  and  to  G.  Pritchard,  as  the  British  consul, 
jointly,  in  which  they  style  the  bark  the  New  Granadian  bark 
Elvira,  and  make  a  statement  of  the  grievances  under  which  they  say 
they  had  been  and  were  still  laboring.  They  represented  that  they 
had  been  detained  in  San  Francisco  ''about  a  month  while  on  board 
of  the  bark,"  owing  to  an  insufficiency  of  funds  on  the  part  of  the 
owner  or  owners ;  that  they  had  sailed  from  San  Francisco  with  rotten 
rigging  and  rotten  sails ;  that  they  were  then  without  fresh  provi- 
sions of  any  kind ;  that  there  was  neither  captain,  mate,  steward,  or 
sailors  on  board;  and  that  they  were  left  in  the  vessel,  out  in  the 
harbor,  without  a  supply  of  good  fresh  water,  and  without  any  means 
of  communicating  with  the  shore.  They  further  asserted,  that  it  was 
admitted  by  Captain  Alley  himself  that  the  bark  could  not  proceed 
to  sea  without  a  cash  advance  of  three  or  four  thousand  dollars  to 
procure  the  sails  and  rigging  and  provisions  necessary  for  the  voyage ; 
and  as  they  had  no  confidence  in  Captain  Alley,  who,  they  said,  got 
frequently  intoxicated,  and  was  unfit  to  be  intrusted  with  the  com- 
mand of  the  vessel,  they  therefore  begged  leave  to  place  their  interests 
under  th^e  joint  protection  of  the  two  mnctionaries,  inasmuch  as  their 
different  nationalities  authorized  both  of  them  to  interpose  in  their 
behalf.  This  letter  of  the  passengers  was  followed,  on  the  2d  of  May, 
1855,  by  a  statement  addressed  to  the  commercial  agent  and  signed  by 
Lewis  Bartlett,  the  first  officer,  and  five  seamen  belonging  to  the 
bark,  in  which  they  "complain  that  the  said  bark  is  not  safe,  or 
in  a  suitable  condition  to  go  to  sea,  because  she  is  insufficiently  sup- 
plied with  sails,  rigging:,  ai^d  provisions." 

Acting  on  these  various  representations  and  statements,  Mr.  Van 
Camp  ordered  a  survey  of  the  bark.  This  survey  was  made  on  the 
day  after  the  representations  and  statements  were  presented  ;  and  the 
two  "master  mariners,"  Captain  Richard  M.  Jackson  and  Captain 
Henry  Seaman,  who  made  it,  reported  it  as  their  opinion  that  the 
vessel  had  been  well  provided,  but  that  at  that  time  she  stood  in  need 
of  a  number  of  new  sails,  and  that  the  running  rigging,  fore  and  aft, 
should  be  replaced ;  and  they  also  found  that  the  expense  of  supplying. 
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her  with  extra  provisions  for  her  voyage  would  amount  to  sixteen 
hundred  dollars,  "or  thereabouts."  After  this  survey  was  made,  no 
progress  whatever  was  made  in  getting  the  vessel  ready  for  sea ;  and 
on  the  28th  of  June  following,  Captain  Alley  made  a  declaration  in 
writing,  to  the  effect  that  he  could  '^not  raise  money  by  bottomry  or 
in  any  other  way,"  and  that  as  his  crew  had  had  a  survey  held  on  the 
vessel  and  she  had  been  condemned,  and  he  was  not  able  to  make  the 
necessary  repairs,  &c.,  and  his  crew  insisted  on  being  paid  off,  and 
that  therefore  he,  ^'E.  Alley,  mastsr  of  the  said  bark,"  consented 
that  Aaron  Van  Camp  should  ''sell  the  said  bark  at  public  auction, 
for  the  purpose  of  paying  the  crew  and  other  lawfiil  claims  against 
her." 

Acting  under  the  authority  of  law,  and  of  the  forpial  request  of  the 
master  of  the  vessel,  Mr.  Van  Camp  proceeded  to  sell  the  Elvira  at 
auction,  to  the  highest  bidder,  on  the  2d  of  July,  1855,  when  P.  S. 
Colby,  her  owner,  being  the  highest  bidder,  she  was  struck  off  to  him 
for  the  sum  of  $1,200.  This  sale  was  ratified  by  Captain  Alley,  who 
executed  a  formal  act  of  sale  for  her  to  Colby  on  the  3d  of  July,  and  on 
the  5th  of  the  same  month  relinquished  the  command  of  her  and  turned 
her  over  into  the  possession  of  Colby  as  the  purchaser. 

What  became  of  the  cargo  of  the  Elvira  does  not  appear  from  the 
papers,  but  it  clearly  appears  that  it  was  disposed  of  by  the  authority 
of  Captain  Alley,  as  there  is  an  order  from  him  to  Van  Camp,  dated 
on  the  17th  of  July,  1855,  in  which  he  directs  him  to  deliver  twenty 
boxes  of  tobacco,  which  he  had  left  with  him,  to  P.  S.  Colby,  and 
''to  settle  with  him  for  all  of  his  claims  and  demands  against  the  sixty 
thousand  feet  of  lumber''  which  he  had  landed  at  his  place  from  the 
bark  Elvira. 

From  this  recital  of  the  facts  disclosed  by  the  records  of  the  State 
Dei)artment  relating  to  this  transaction,  it  would  seem  that  the 
bark  Elvira  was  disposed  of  with  the  authority  of  law,  and  of  the 
master  and  of  the  reputed  owner,  and  that  no  liability  could  attach 
to  Mr.  Van  Camp  for  his  acts,  even  though  it  were  true  that  J.  M. 
Conway  was  the  real  owner  of  the  Elvira  at  the  time  of  her  departure 
on  her  voyage  from  San  Francisco.  But  there  is  reason  to  believe, 
from  what  appears  in  the  papers  before  us,  that  Conway  had  no  real 
interest  in  the  vessel.  The  only  evidence  of  title  presented  before  the 
court  created  by  Jenkins,  on  the  part  of  Conway,  was  a  sale  purport- 
ing to  have  been  executed  in  San  Francisco  on  the  19th  of  February, 
1855,  to  James  M.  Conway  by  one  Jesse  L.  Atwood.  No  evidence  of 
title  in  Atwood  was  offered  or  shown  to  exist.  Now  it  appears  from 
the  papers  in  the  State  Department  that  there  was  a  Jesse  L.  Atwood 
on  board  of  the  Elvira  in  the  capacity  of  first  officer  or  mate,  on  her 
arrival  at  Apia,  and  that  he  was  dismissed  from  the  vessel  there,  by 
the  authority  of  the  commercial  agent,  for  misconduct,  on  charges  pre- 
ferred by  Captain  Alley  and  P.  S.  Colby,  the  reputed  owner.  In  the 
absence  of  proof  to  the  contrary,  is  it  not  fair  to  presume  that  the  Jesse 
L.  Atwood  who  was  on  the  bark  Elvira,  in  the  port  of  San  Francisco^ 
as  mate,  at  the  time  the  pretended  sale  to  Conway  was  made,  and  who 
was  dismissed  from  the  bark  in  Apia,  for  misconduct,  was  the  same 
Jesse  L.  Atwood  who  made  the  sale  set  up  by  Conway,  and  one  and 
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the  same  person?  If  that  were  'so  it  would  be  entirely  in  keeping  with 
all  the  other  features  presented  by  this  case. 

The  suit  of  Conway  against  Van  Camp  in  Jenkins's  consular  court, 
as  appears  from  a  copy  of  the  record  now  before  us  from  the  State 
Department,  was  instituted  on  the  29th  of  May,  1856,  and  proceeded 
with  such  remarkable  celerity  and  convenient  expedition,  that  it  was 
brought  to  a  conclusion  by  a  final  decree  rendered  on  the  31st  of  the 
same  month,  the  second  day  after  it  was  begun.  But  this  was  not  by 
any  means  the  most  extraordinary  circumstance  in  the  case.  Among 
the  evidence  laid  before  the  courts  though  it  seems  that  much  of  the 
most  important  must  have  been  purposely  kept  out  of  sight,  there  was 
enough  to  show  the  real  nature  of  the  transaction,  so  far  as  Mr.  Van 
Camp  was  concerned,  and  in  consequence  the  ** associate  judges" 
decided  unanimously  that  if  Conway  was  the  true  owner  of  the  bark, 
the  case  presented  was  one  of  barratry  of  the  master,  *'and  that  no 
just  cause  of  complaint"  could  lie  ''against  the  said  Aaron  Van 
Camp,"  &c.  This  decision,  made  on  the  30th  of  May,  1855,  was 
not  in  accordance  with  the  views  or  wishes  of  Jenkins,  and  on  the 
next  day,  in  violation  even  of  the  provisions  of  the  very  act  under 
which  he  pretended  to  derive  the  extraordinary  powers  he  had  been 
exercising,  he  overruled  tjiat  decision,  and  proceeded  to  make  a  decree 
condemning  Van  Camp  to  the  payment  of  $6,589  as  damages,  and  the 
costs  of  the  proceedings. 

We  will  now  turn  to  the  other  claim — that  of  Thomas  F.  Martin. 
This  claim  against  Mr.  Van  Camp,  as  made  before  the  consular  court 
of  Jenkins,  was  for  the  sum  of  $20,001  42,  for  the  value  of  the 
Aiperican  bark  St.  Mary  and  her  cargo,  which  he  alleged  Mr.  Van 
Camp  had  unlawfully  and  felonously  converted  to  his  own  use,  and 
for  the  loss  of  the  profits  which  he  might  have  realized  by  the  use  of 
the  vessel  from  the  day  of  seizure  until  the  claim  was  preferred,  and 
to  compensate  him  'Mbr  the  griefs,  ill-usages,  and  hardships  which 
the  conduct  of  Van  Camp  had  entailed  on  him."  The  sum  total  is 
made  of  various  items  set  forth  by  Martin  in  detail,  among  which  are 
the  following : 

First  cost  of  the  St.  Mary $3,250  00 

Expenses  incurred  in  fitting  her  for  sea 2,322  62 

Profits  that  he  could  have  realized  by  the  use  of  his  vessel 
from  the  day  of  her  seizure  until  the  making  of  the  claim, 

at  the  rate  of  $500  a  month 6,000  00 

For  the  griefs,  ill-usage,  and  hardships  entailed  on  him, 

&c 4,000  00 


The  facts  in  the  case  of  the  St.  Mary,  as  shown  by  the  papers  before 
us,  are  these : 

The  bark  St.  Mary,  Thomas  F.  Martin,  master,  from  San  Fran- 
cisco, bound  to  Melbourne,  arrived  at  Apia  early  in  May,  1855,  in 
distress. 

On  the  6th  of  May,  1855,  Captain  Martin  wrote  to  Mr.  Van  Camp, 
as  commercial  agent,  charging  Francis  Stanly,  his  first, mate,  and 
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William  Thurgood,  his  second  mate,  with  gross  disobedience  of  his 
lawful  orders,  both  on  the  voyage  from  San  Francisco  and  since  his 
arrival  at  Apia,  and  complaining  of  the  conduct  of  his  passengers, 
and  formally  protested  "  against  the  said  officers  and  passengers  con- 
tinuing on  the  voyage  on  the  said  ship  with  him."  On  the  7th  of  the 
same  month,  (the  day  following,)  Captain  Martin  and  his  first  mate, 
Stanley,  made  their  protest  before  Mr.  Van  Camp,  in  his  official  capa- 
city, in  which  they  spoke  of  the  severe  weather  which  had  put  the 
bark  in  its  distressed  condition,  and  had  led  to  the  loss  of  a  part  of 
her  cargo ;  and  on  the  same  day  the  second  mate,  with  the  carpenter 
of  the  barque  and  four  of  the  seamen,  made  their  written  complaint  to 
Van  Camp,  as  commercial  agent,  in  which  they  represented  that  the 
St.  Mary  was  not  in  a  suitable  condition  to  go  to  sea :  1st.  Because 
she  was  in  a  leaky  condition ;  2d .  That  she  was  *  insufficiently  equipped 
with  sails  and  running  rigging;  and,  3d.  That  her  provisions  were 
inadequate,  both  in  quantity  and  quality,  for  the  prosecution  of  her 
voyage.  Upon  these  various  representations,  a  survey  of  the  St.  Mary 
was  ordered. 

This  order  was  followed  by  a  survey  made  on  the  2d  of  June,  1855, 
by  John  McClemens  and  James  Parker,  ship  masters,  duly  appointed 
to  make  the  same,  who  declared,  upon  oath,  that,  after  a  careftil 
examination  of  the  bark,  they  found  "her  hull  very  rotten  and  unfit 
for  sea,  unless  she  should  have  new  topsides  and  deck."  And  they 
further  stated  that  the  cargo  of  flour  and  barley  was  "very  much 
damaged."  There  is  another  instrument  also  among  the  papers, 
purporting  to  give  the  result  of  an  inspection  as  to  the  condition  of 
the -      ~     -.  .  -  .  ... 
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by  these  persons  did  not  extend  to  the  condition  of  the  vessel.  It  was 
limited  to  ascertaining  the  condition  of  her  cargo  alone,  and  beyond 
all  doubt  preceded  the  other.  It  was  not,  in  any  sense,  an  official  act, 
as  it  was  not  verified  by  oath,  but  seems  to  have  been  a  mere  private 
paper,  clothed  with  no  official  formality.  Whatever  may  be  the  char- 
acter of  the  paper,  whether  it  be  official  or  a  mere  private  one,  its 
contents  fully  sustain  the  propriety  of  the  commercial  agent's  inter- 
ference in  the  case,  for  it  is  distinctly  stated  in  it  that  the  vessel  was 
found  "in  a  neglected  and  dirty  condition  ;"  that  " the  passengers 
were  in  a  state  of  mutiny  and  confusion,  and  apparently  in  charge  of 
the  vessel;"  that  "  the  body  of  the  cargo  "  "was  badly  damaged  on 
the  bottom,  in  the  wings,  and  on  top,  apparently  caused  by  leaky 
bottom,  side,  and  deck  ;"  and  that,  "for  tne  purpose  of  preserving  a 
portion  of  the  cargo,  it  should  be  all  removed  from  the  vessel ;"  and 
it  is  further  declared  that,  "  in  the  present  condition  of  the  vessel,  it 
would  be  very  improper  to  reship  it  m  her." 

It  is  proper  to  mention  that  another  paper,  of  the  same  description 
with  the  one  just  spoken  of,  seems  to  have  been  executed  by  Henry 
Seaman  and  Joseph  A.  V^ilson,  bearing  date  on  the  8th  of  May, 
1855,  as  is  stated  in  the  record  of  the  proceedings  in  the  consular 
court  of  Jenkins,  at  the  instance  of  Martin  ;  that  such  a  paper  was 
produced,  though  the  original  of  it  is  not  to  be  found  among  the 
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papers  before  us.  This  paper,  however,  like  that  executed  by  Wilson 
and  Stanley,  corroborates  the  correctness  of  the  decision  of  the  ship 
masters  who  held  the  survey  ordered  upon  the  bark,  as  the  persons 
making  it,  after  stating  the  result  of  their  inspection  of  the  vessel  and 
cargo  in  detail,  certify  at  the  close  of  their  report  "that  in  her  present 
state  the  vessel  was",  in  their  opinion,  "unsafe  to  go  to  sea." 

In  consequence  of  these  various  proceedings  and  of  the  condemna- 
tion of  the  vessel  as  unseaworthy  by  the  ship  masters,  who  held  a  legal 
survey  upon  her,  Mr.  Van  Camp  ordered  the  vessel  and  cargo  to  be 
sold  for  the  benefit  of  those  whom  it  might  concern;  and  it  seems  clear  . 
from  all  the  evidence  that  this  order,  so  far  as  it  related  to  the  sale  of 
the  cargo,  was  made  with  the  fiill  concurrence  of  Captain  Martin. 
Whether  Captain  Martin  did  or  did  not  consent  to  the  sale  of  the 
bark  also,  is  involved  in  more  doubt.  That  sale  was  made  on  the 
26th  of  June,  1855.  Among  the  papers  received  in  evidence  by  Mr. 
Jenkins's  court  in  the  case  of  Martin  against  Van  Camp,  is  one  dated 
on  the  25th  of  June,  the  day  previous,  in  which  he  protests  against 
the  sale  of  the  bark,  and  declares  that  although  the  vessel  had  been 
condemned,  he,  as  owner,  still  claimed  the  right  of  holding  his  own 
property  and  disposing  of  it  at  his  own  pleasure.  There  are  other 
facts,  however,  shown  by  the  papers,  which  seem  to  be  inconsistent 
with  this  position  of  Captain  Martin. 

But  it  seems  to  your  committee  unnecessary  to  decide  this  question. 
Whether  Captain  Martin  was  or  was  not  opposed  to  the  sale  of  his 
vessel  was  immaterial.  His  ship  had  been  condemned  as  unseaworthy. 
He  was  unable  to  repair  and  equip  it  in  such  a  manner  as  to  fit  it  for 
going  to  sea.  The  cause  of  the  unseaworthiness  of  the  vessel  was  the 
rottenness  of  the  hull,  a  defect  existing  previous  to  the  commencement 
of  the  voyage,  so  that  his  voyage  was  broken  up  in  such  a  manner  as 
to  make  the  vessel  liable  for  the  wages  of  the  crew,  and  there  was, 
under  all  the  circumstances  of  the  case,  legal  authority  in  Mr.  Van 
Camp,  as  commercial  agent  of  the  United  States,  under  the  act  ap- 
proved July  20,  1840,  (5  Statutes  at  Large,  396,)  to  sell  the  vessel  for 
the  payment  of  the  crew. 

But  this  is  not  all.  There  is  the  fullest  evidence  among  the  papers 
placed  before  your  committee  by  the  State  Department  to  show  that 
Captain  Martin  neither  had,  or  could  have  had,  any  claim  against  Mr. 
Van  Camp  growing  out  of  this  transaction.  This  necessarily  results 
from  the  facts,  first,  that  Captain  Martin  made  a  sale  of  the  bark 
St.  Mary  on  the  2d  of  July,  1855*,  to  Joseph  A.  Wilson,  who  had  suc- 
ceeded to  the  rights  of  the  person  bidding  her  in  at  auction,  for  the 
sum  of  sixteen  hundred  dollars,  the  amount  of  the  bid  made  at  the 
auction,  and  in  the  act  of  sale  made  by  him  acknowledged  the  receipt 
of  the  price ;  and,  second,  that  he  gave  a  power  of  attorney  to  the 
game  Joseph  A.  Wilson  on  the  day  following,  in  which  he  empowered 
him  to  demand,  sue  for,  and  receive,  all  sums  of  money  due  him,  &c., 
and  to  make  a  final  settlement  of  all  matters  appertaining  to  the 
bark  St.  Mary  whilst  lying  in  the  harbor  of  Apia,  under  which  a 
final  settlement  was  made  by  his  attorney  in  fact  with  Van  Camp, 
and  a  full  acquittance  granted  to  him,  on  the  11th  of  October,  1855. 
It  is,  however,  due  to  Mr.  Van  Camp  to  say,  that  the  papers  before 
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the  committee  show  that  the  total  of  the  sales  made  by  him  of  the 
bark  St.  Mary  and  her  cargo  amounted  to  the  sum  of  $9,081  85; 
and  that  it  appears  from  the  settlement  made  with  Joseph  A.  Wilson, 
the  attorney  of  Martin,  on  the  11th  of  October,  1855,  Martin  himself 
had  received  the  sum  of  $4,357  30  from  Van  Camp  prior  to  the  12th 
of  July,  1855 ;  that  the  sum  of  $2,000  only  was  paid  over  to  the 
attorney  in  fact  on  the  settlement,  and  that  the  remainder  of  the 
total  amount  of  the  sales  of  the  bark  and  her  cargo  had  been  ap- 
propriated to  the  payment  of  the  wages  of  the  officers  and  crew  and  of 
the  expenses  incurred,  and  of  certain  notes  given  by  Captain  Martin 
to  persons  on  board  for  advances  of  money. 

In  the  absence  of  all  explanation,  it  would  excite  surprise  that  any 
court,  no  matter  how  illegally  created  or  constituted,  should  be  able 
to  make  such  a  decision  as  that  given  by  the  consular  court  of  Jenkins 
with  reference  to  a  case  like  that  of  the  St.  Mary,  when  the  facts  in- 
volved in  it  were  of  such  a  character  as  to  almost  necessarily  have 
great  publicity,  and  all  of  them  had  transpired  in  the  very  place 
where  the  court  was  holden.  But  in  the  present  instance  there  is  no 
room  for  surprise  when  all  the  circumstances  connected  with  the  trans- 
action are  considered. 

The  pretended  court  was  created  for  the  express  purpose  of  depriving 
Mr.  Van  Camp  of  his  property.  It  sat  beyond  the  limits  of  any  well 
ordered  government,  so  that  it  was  nearly  certain  that  those  who  con- 
tributed to  make  it  an  agent  for  perpetrating  a  bare-faced  spoliation 
would  go  unpunished.  One  of  the  members  of  the  court,  Seaman,  was 
80  situated,  as  to  find  it  to  his  personal  advantage  to  lend  himself  to 
the  scheme  of  Jenkins,  as  its  success  enabled  him  to  realize  the  four 
thousand  dollars  under  his  charter-party  to  Van  Camp,  without  leaving 
Apia.  The  two  were  so  connected  with  Jenkins  as  to  subject  them  in 
a  great  degree  to  his  influence.  And  the  task  imposed  on  these 
instruments  was  rendered  a  comparatively  easy  one,  by  keeping  out  of 
view  the  most  material  parts  of  the  evidence  in  existence. 

But  powerful  as  were  these  means  at  the  disposal  of  Jenkins,  it  is 
probable  that  even  they  would  not  have  been  sufficient  to  give  success 
to  his  designs,  had  it  not  been  that  there  was  a  decided  hostility  to 
Mr.  Van  Camp  on  the  part  of  Mr.  Pritchard,  the  British  consul,  who 
had  a  controlling  influence  in  the  neighborhood,  and  that  Mr.  Van 
Camp  seems  to  liave  been  (juite  unpopular  with  most  of  the  white  per- 
sons residing  at  Apia.  It  is  proper  to  observe  here  that,  so  far  as  your 
committee  is  able  to  judge  of  the  cause  of  Mr.  Van  Camp's  unpopu- 
larity with  the  white  persons  there,  from  the  papers  bewre  them,  it 
was  not  attributable  to  anything  connected  with  his  official  conduct, 
but  grew  out  of  differences  between,  him  and  some  of  his  neighbors  as 
to  the  lines  of  their  respective  properties,  and  a  right  of  way  over  land 
olaimed  by  him.  It  is  also  proper  to  state,  in  justice  to  Mr.  Van 
Camp,  that  the  difficulties  between  him  and  Mr.  Pritchard,  the  British 
consul,  rose  to  suca  a  height  that  Mr.  Pritchard  brought  them,  offi- 
cially, to  the  notice  of  Captain  Fremantle,  of  her  Britannic  Majesty's 
ship  Juno,  who  was  then  cruising  in  those  seas,  and  that  Captain 
Fremantle,  after  taking  the  charges  of  Mr.  Pritchard  into  considera- 
tion, decided  that  with  respect  to  the  principal  one,  Mr.  Van  Camp 
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was  rights  and  that  the  others  were  of  too  frivolous  a  character  to 
require  a  decision  on  them  from  him. 

In  whatever  light  the  proceedings  of  Jenkins  may  be  viewed,  they 
merit  unmeasur^  reprobation.  The  claims  which  he  attempted  to 
enforce  against  the  property  of  Mr.  Van  Camp  had  no  foundation  in 
law  or  equity.  But  if  it  had  been  otherwise,  his  conduct  with  respect 
to  the  whole  matter,  would  have  been  iniquitous  in  the  highest  degree. 
There  was  no  warrant  of  law  for  the  establishment  of  a  consular 
court  at  Apia.  Nor  is  there  even  the  shadow  of  an  excuse  for  the 
pretense  which  he  set  up  beforehand,  to  palliate  his  meditated  usurpa- 
tion of  power.  The  act  approved  August  11,  1848,  to  which  he 
referred  m  the  communication  notifying  the  Secretar)'  of  State  of  his 
intention  to  create  such  a  tribunal,  left  no  room  for  such  a  construction 
as  he  there  pretended  to  give  to  it.  That  act  was  entitled  ^^  An  act  to 
carry  into  effect  certain  provisions  in  the  treaties  between  the  United 
States  and  China,  and  the  Ottoman  Porte,  giving  certain  judicial 
powers  to  ministers  and  consuls  of  the  United  States  in  those  countries," 
and  there  is  not  a  provision  in  the  act  in  relation  to  the  exercise  of  the 
powers  conferred,  which  does  not,  in  the  most  positive  manner,  nega- 
tive the  idea  that  any  such  powers  could  be  exercised  elsewhere  than 
in  China  or  Turkey  by  the  agents  of  the  United  States. 

By  the  law  of  nations,  the  mimicipal  laws  and  institutions  of  a 
state  can  operate  beyond  its  territorial  limits,  and  within  the  territory 
of  another  state,  only  by  the  authority  of  special  compacts  between 
the  two  states.  It  is  from  that  source  alone  that  consuls  and  other 
commercial  agents  derive  the  power  to  exercise,  over  their  own  coun- 
trymen, a  jurisdiction  in  the  territories  where  they  reside.  This  iuris- 
diction,  as  it  is  exercised  merely  for  the  convenience  of  trade,  is 
restricted  among  civilized  nations  within  very  narrow  limits,  and  it  is 
only  with  respect  to  China  and  Turkey,  that  the  United  States  have 
entered  into  any  treaties  providing  for  the  creation  of  courts,  and  the 
exercise  of  ordinary  judicial  powers  by  its  own  agents,  within  the 
territory  of  another  state.  In  the  absence  of  any  treaty,  and  of  any 
legislation  by  Congress  authorizing  it,  the  creation  of  a  court  by  any 
functionary  of  the  government,  would  be  a  mere  usurpation  of  power ; 
all  the  decrees  of  any  court  so  created,  would  be  absolute  nullities, 
which  could  give  rise  to  no  rights  ;  and  if,  through  the  exercise  of  any 
jurisdiction  thus  pretended  to  be  conferred,  any  person  should  be 
deprived  of  his  property,  or  be  aggrieved  in  his  person,  all  those  in  any 
way  concerned  m  tne  exercise  of  the  usurped  power,  would  be  person- 
ally responsible  for  the  injuries  resulting  from  that  usurpation. 

In  the  present  instance,  Mr.  Jenkins,  the  commercial  agent,  who 
assumed  the  right  to  create  a  court,  the  members  of  that  court  who 
acted  under  the  commissions  issued  by  him,  and  the  ministerial 
officers  who  gave  effect  to  the  decrees  of  that  court,  were  all  equally 
responsible  in  law  to  Mr.  Van  Camp^  Mr.  Chapin,  and  all  other  per- 
sons interested  in  it,  for  the  full  value  of  the  property  wrongfully 
seized  and  disposed  of  under  color  of  the  proceedings  already  detailed. 
But  while  this  is  true  as  a  legal  proposition,  it  is  also  true  that  it  is 
absolutely  impossible  for  those  who  were  thus  illegally  deprived  of 
their  property  to  obtain  any  redress  for  the  injury  they  have  sustained 
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from  the  actual  perpetrators  of  the  wrong  done  them.  These  men  are 
probably  without  the  means  of  making  compensation,  and  if  they  were 
not,  as  they  are  all  now  stationed  among  the  islands  of  the  Pacific 
ocean,  they  are  certainly  beyond  th0  reach  of  judicial  pursuit  in  our 
courts.  Jenkins,  the  principal  actor  in  the  commission  of  the  outrage 
perpetrated,  returned  to  the  United  States  and  appeared  in  this  city 
m  the  latter  part  of  May,  1857.  He,  it  is  said,  is  notoriously  without 
pecuniary  means,  and,  in  consequence  of  this,  Mr.  Van  Camp,  one  of 
the  memorialists  who  was  then  in  the  city,  preferred  a  criminal  charge 
against  him  before  one  of  the  magistrates  of  the  District,  for  *^  feloni- 
ously and  piratically  robbing,  stealing,  taking,  and  carrying  away 
the  property  of  him,  the  said  Van  Camp,  and  others  for  whom  he  was 
agent,  to  the  value  of  seventy  thousand  dollars,  &c.,''  at  Apia,-  in  the 
Navigators  islands.  On  this  charge  Jenkins  was  arrested  and  commit- 
ted to  prison  to  await  a  requisition  for  his  removal  to  the  city  of  New 
York,  where  Jenkins  had  landed  on  his  return  to  the  United  States, 
and  where  the  offense  charged  upon  him  was  cognizable.  After  his 
commitment  to  prison,  Jenkins  applied  to  the  criminal  court  of  the 
United  States  for  the  District  of  Columbia  for  a  writ  of  habeas  corpus. 
This  writ  was  granted  ;  and,  on  the  examination  of  the  case,  Jenkins 
was  dismissed  from  custody,  without  giving  time  to  Mr.  Van  Camp  to 
procure  the  attendance  of  witnesses  to  substantiate  the  charge,  chiefly, 
so  far  as  your  committee  can  gather  from  the  papers  before  them,  on 
the  ground  that  Mr.  Appleton,  the  Assistant  Secretary  of  State, 
stated,  when  called  on,  that  he  knew  nothing  about  the  facts,  and 
that  the  district  attorney  of  the  United  States,  Mr.  Key,  informed  the 
court,  when  applied  to  in  relation  to  the  matter,  that  ^*the  govern- 
ment declined  to  take  any  part  in  it,  and  desired  that  he,  Jenkins, 
sliould  be  discharged." 

From  the  situation  of  the  various  persons  concerned  in  the  perpetra- 
tion of  the  wrong,  it  seems  certain  that  the  memorialists  are  entirely 
without  remedy,  unless  they  can  obtain  indemnity  from  the  United 
States  for  the  losses  they  have  sustained  through  illegal  action  of  a 
government  agent ;  and  the  question  then  presents  itself  :  is  the  gov- 
ernment of  the  United  States  bound  to  indemnify  them  under  the 
circumstances  of  this  case  ? 

The  general  rule  unquestionably  is  that  a  nation  is  not  responsible 
for  the  illegal  acts  of  its  agents.  But  to  this,  like  all  other  rules, 
there  may  be  exceptions.  No  matter  how  just  or  important  any  par- 
ticular rule  may  be  in  itself,  it  cannot  properly  be  applied  to  cases  not 
embraced  within  the  reasons  on  which  it  is  founded.  The  reason  of 
the  general  rule  referred  to  is  sufficiently  obvious.  In  all  well-ordered 
governments,  where  the  laws  are  supreme,  and  justice  holds  the  scales 
and  bears  the  sword,  if  any  public  functionary  violates  the  law  by 
usurping  powers  not  conferred  on  him,  or  by  the  abuse  of  those 
with  which  he  is  actually  intrusted,  the  courts  are  always  open,  and 
it  is  both  the  right  and  duty  of  every  citizen  who  is  aggrieved  to  call 
on  them  to  interfere  at  once.  If  this  duty  is  performed,  the  illegal 
acts  attempted  to  be  done  are  prevented  or  restrained,  or  the  damages 
caused  by  them  may  be  repaired  by  enforcing  the  responsibility 
incurred  by  all  those  who   were  in  any  way  connected  with   the 
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transaction  giving  rise  to  them.  But  if,  on  the  other  hand,  this  duty 
is  not  performed;  if,  when  one  is  within  reach  of  courts  competent  to 
prevent  or  restrain  the  exercise  of  usurped  authority,  he  fails  to  invoke 
their  aid,  if  the  means  are  at  hand  to  enable  them  to  compel  the  wrong- 
doers to  make  compensation  for  the  injuries  they  have  done,  or  the 
damages  they  have  occasioned;  then  there  can  be  no  legitimate  claim 
on  the  government,  either  in  law  or  equity,  on  the  part  of  the  sufferer, 
because  the  injury  done  him  may  be  fairly  considered  as  the  consequence 
of  his  own  fault,  6t  the  failure  to  obtain  redress  from  those  directly 
bound  to  him  may  be  properly  imputable  to  his  own  negligence. 

But  it  must  be  otherwise,  when  the  circumstances  under  which  the 
wrongful  acts  are  done  are  such  that  it  is  impossible  to  prevent  the 
injury,  or  to  obtain  redress  for  it  through  the  court.  In  such  cases 
the  reason  of  the  rule,  *'that  a  nation  is  not  responsible  for  the  illegal 
acts  of  its  agents,"  fails  altogether,  and  the  rule,  in  the  opinion  of 
your  committee,  can  have  no  application.  It  is  on  that  principle  that 
compensation  is  made  for  property  taken  or  destroyed  in  wars  by  our 
own  forces,  under  certain  circumstances ;  as,  for  instance,  when  the 
owner  is  compelled  to  yield  the  possession  of  it  to  overpowering,  though 
illegal,  force,  and  it  was  impossible  for  him  to  obtain  redress  for  the 
wrong  from  the  officer  ordering,  or  those  who  committed  it,  because 
inter  ofrma  silent  leges: 

There  is  also  another  class  of  cases  in  which  governments  are  required, 
by  every  principle  of  justice,  to  make  compensation  to  those  who  have 
suffered  loss  through  the  negligence  or  misconduct  of  its  officers.  We 
allude,  of  course,  to  those  cases  where  individuals  suffer  injury  because 
the  ordinary  duties  of  government  have  not  been  performed  by  those 
appointed  to  discharge  them ;  as,  for  instance,  when  property  is  de- 
stroyed in  time  of  peace  by  a  mob  composed  of  unknown  persons,  or 
when,  through  the  failure  to  keep  streets  and  thoroughfares  in  proper 
condition,  unavoidable  accidents  occasioning  injuries,  either  to  persons 
or  property,  are  met  with.  It  is  not  necessary  to  cite  adjudicated  cases 
of  the  kinds  referred  to,  where  corporations  of  cities  have  been  condemned 
to  make  compensation.  All  are  familiar  with  their  existence,  and  it 
can  hardly  be  necessary  to  say  that,  so  far  as  to  the  principle  involved 
in  such  cases,  it  is  as  applicable  to  claims  resulting  from  them  against 
the  governments  of  States  as  against  those  merely  municipal  in  their 
character. 

The  municipal  governments  of  cities,  like  the  governments  of  states, 
are  established  for  the  accomplishment  of  objects  essential  to  the  well 
being  of  the  people  within  their  jurisdiction ;  and,  as  all  the  powers 
necessary  for  the  attainment  of  the  ends  aimed  at  are  vested  in  them, 
they  are  bound  to  give  to  their  citizens  the  various  benefits  and  ad- 
vantages which  they  were  created  to  secure.  If  those  living  under  a 
municipal  government  so  constituted  are  injured  or  subjected  to  losses 
because  the  government  refuses  to  exercise  the  powers  conferred  on  it, 
or  because  the  agents  employed  under  their  authority  to  carry  them 
into  effect  either  neglect  or  violate  their  duty,  the  government  is  held 
to  be  responsible  to  those  who  are  aggrieved,  on  the  ground  that  there 
has  been  a  breach  of  the  obligation  imposed  on  it  in  their  favor  by  the 
mere  fact  of  its  creation  for  the  benent  and  advantage  of  all.     And 
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then  we  ask,  is  not  tbis  equally  true  with  respect  to  the  governments 
of  states?  Is  not  the  same  obligation  to  secure  their  citizens  against 
violence  and  wrong,  and  to  extend  to  them  the  advantages  proposed 
to  be  derived  from  their  establishment,  necessarily  imposed  on  them 
also  by  the  mere  fact  of  their  creation  in  the  public  interest?  and  do 
not  the  same  legal  and  equitable  consequences  follow  from  their  failure 
to  act  at  all  in  discharge  of  this  obligation,  or  from  the  neglect  or 
misconduct  of  the  officers  to  whom  they  have  intrusted  the  performance 
of  the  functions  necessary  to  carry  it  out?  For  our  own  part,  we  are 
constrained  to  say  that  we  can  discover  no  real  difference,  upon  prin- 
ciple, between  claims  made  in  cases  of  the  nature  referred  to,  no  matter 
wnat  may  be  the  character  of  the  government  under  which  they  arise, 
and  that  the  only  practical  difference  which  exists  between  them  grows 
out  of  the  fact  that  the  government  of  a  state,  being  sovereign,  cannot 
be  sued,  whilst  that  of  a  city  is  amenable  to  judicial  pursuit. 

Although  the  determination  of  the  question  involved  in  the  present 
inquiry  does  not  in  any  way  depend  upon  the  rules  of  international 
law,  yet  it  is  true  that  cases  frequently  arise,  in  the  intercourse  of 
nations  with  each  other,  connected  with  the  individual  rights  of  their 
citizens,  which  are  calculated  to  throw  some  light  on  the  point  under 
investigation.     If  a  citizen  of  one  country  is  injured  or  subjected  to 
loss  whilst  in  another  country  by  the  unauthorized  or  illegal  acts  of 
its  officials,  it  has  always  been  held  that  the  government  of  thecoimtry 
where  the  wrong  was  done  is  bound  to  make  reparation  for  it,  and  that 
it  is  the  duty  of  the  country  to  which  the  person  aggrieved  belongs  to 
demand  it  for  him .     This  is  the  settled  practice  among  civilized  nations ; 
and  the  history  of  our  own  negotiations  with  foreign  powers  presents 
various  instances  in  which  such  claims  have  been  allowed  and  paid  to 
our  own  citizens  by  foreign  governments,  upon  the  interposition  of  our 
government  in  their  behalf.     And  why  is  this?    Is  it  not  upon  the 
ground  that  a  government  is,  in  law  or  equity,  bound  to  make  reparation 
m  such  cases, and  that  theobligation  isso  complete  and  incontrovertible, 
upon  the  principles  of  the  civil  or  municipal  law,  as  contradistinguished 
from  the  law  of  nations,  that  it  is  not  only  the  right  of  a  nation  to 
claim  the  fulfillmjent  of  the  obligation  in  behalf  of  its  citizens,  but  that 
it  also  has  the  right,  by  the  law  of  nations,  to  enforce  its  fulfillment, 
in  the  event  of  a  refusal,  even  by  a  resort  to  war?    If  this  is  so;  if, 
by  the  laws  of  nations,  it  is  the  duty  of  our  government  to  compel  a 
foreign  government  to  make  reparation  to  our  citizens  for  the  injuries 
done  them  by  the  improper  or  illegal  acts  of  it43  agents ;  on  what  ground, 
or  with  what  show  of  justice,  can  it  be  pretended  that  our  own  govern- 
ment is  not  bound  to  make  the  same  reparation  when  similar  injuries 
arc  suffered  from  the  improper  or  illegal  acts  of  our  own  agents? 

From  all  these  various  considerations,  it  seems  clear  to  your  com-^ 
mittee  that  the  transactions  giving  rise  to  the  claim  before  us  are  in 
no  way  embraced  in  the  reason  of  the  general  rule,  that  ^^ nations  are 
not  responsible  for  the  illegal  acts  of  their  agents,"  and  that  they  are, 
in  truth,  within  the  reason  of  those  in  which  it  has  been  uniformly 
held  by  our  courts  that  an  obligation  to  repair  wrongs  suffered  or 
losses  incurred  by  individuals  is  justly  imposed  on  the  ]^ublic.  Indeed, 
it  is  not  easy  to  conceive  of  a  case  which  is  more  entirely  within  the- 
recognized  principles  of  law.     The  transactions  on  which  the  claim  is. 
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founded  took  place  beyond  the  limits  of  any  government  competent  to 
protect  or  vindicate  the  rights  of  individuals,  and,  it  may  be  said, 
without  the  pale  of  civilized  society.  The  only  authority  which  could 
have  been  legitimately  exercised  there  over  American  citizens  was 
vested  in  the  very  man  who  was  engaged  in  the  perpetration  of  the 
wrongs  complained  of,  and  that  man's  usurpation  of  power  was  sus- 
tained by  an  overpowering  physical  force,  which  his  official  position 
alone  enabled  him  to  command.  There  was  no  means  within  reach  of 
the  sufferers  by  which  the  usurpation  of  power  which  caused  the  in- 
jury done  could  have  been  prevented,  or  oy  which  the  responsibility 
incurred  by  those  concerned  in  depriving  them  of  their  property  could 
have  been  enforced.  But  this  is  not  all.  Your  committee  are  con- 
strained te  say,  in  addition  to  this,  that  the  executive  department  of 
the  government  seems  te  have  failed  altogether  to  make  any  efforts  for 
the  assistance  or  relief  of  our  citizens  who  had  been  so  grievously  injured, 
after  the  facts  in  relation  to  the  injury  done  them  had  been  brought 
to  its  knowledge,  and  that  there  is  good  reason  to  believe  that  it  was 
chiefly  owing  to  its  unwillingness  to  act  that  the  principal  wrong-doer, 
when  there  was  an  attemjpt  made  te  bring  him  to  justice,  upon  his  ven- 
turing within  the  jurisdiction  of  our  courts,  was  enabled  to  escape 
without  a  trial,  or  even  a  decent  judicial  investigation. 

So  far  as  your  committee  are  informed,  there  has  been  nothing  in 
the  practice  of  the  government  which  is  at  all  inconsistent  with  the 
views  to  which  we  have  just  given  expression,  whilst,  on  the  other 
hand,  there  has  been  much  in  its  previous  action  which  seems  te  indi- 
cate a  distinct  recognition  of  their  correctness.  Without  attempting 
an  enumeration  of  the  instances  of  that  character,  it  will  be  sufficient 
for  our  purpose  to  refer  to  a  single  instance  in  the  action  of  Congress 
in  which  such  a  recognition  is  necessarily  implied.  This  is  furnished 
by  the  act  (6  Stat,  at  Large,  p.  679)  entitled  *'  An  act  to  provide  for 
the  settlement  of  the  claim  of  Mary  O'SuUivan,"  approved  July  2, 
1836. 

In  that  cane  the  facts  were  briefly  these :  A  person  by  the  name  of 
O 'Sullivan  purchased  an  American  brig  in  one  of  the  South  American 
ports,  and  took  a  bill  of  sale  of  her,  and  possession,  in  pursuance  of 
it,  was  delivered  to  him ;  but  as  it  appeared  that  the  vessel  had  been 
registered  at  Baltimore  as  owned  and  commanded  by  one  Furlong,  and 
had  been  long  absent  from  the  United  States,  0 'Sullivan  deposited 
the  purchase  money  on  board  the  United  States  ship  Franklin,  and 
by  contract  made  the  payment  depend  on  the  future  approbation  of  a 
commercial  house  in  New  York,  with  which  0' Sullivan  was  connected. 
Being,  however,  in  possession  of  the  vessel,  O'SuUivan  caused  her  to 
be  repaired  and  refitted,  and  placing  a  new  commander  on  board,  he 
directed  her  to  Rio  de  Janerio,  and  from  thence  to  Buenos  Ayres,  to  take 
a  cargo  of  hides  to  proceed  to  Cadiz. 

Pursuant  to  these  directions,  the  brig  sailed  for  and  arrived  at 
Buenos  Ayres.  On  her  arrival  there  she  was  seized*  by  the  commer- 
cial agent  of  the  United  States,  and  the  master  and  supercargo  were 
required  to  give  bond  that  she  should  immediately,  and  by  the  most 
direct  route,  proceed  to  the  United  States.  These  officers  resisted  the 
demand  of  the  agent  as  far  as  practicable,  and  endeavored  to  procure 
Rep.  No.  148 2  ^         . 
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such  a  modification  of  the  bond  required  as  would  enable  her  to  pro- 
ceed on  the  voyage  to  Cadiz.  These  attempts  were  unavailing.  Mr. 
Forbes  remained  inflexible ;  and  the  vessel  was  ordered  home  by  the 
most  direct  route,  and  the  greater  part  of  the  cargo  of  hides,  which 
had  been  purchased,  was  resold.  The  agent  of  the  United  States 
retained  the  register  and  forwarded  it,  together  with  his  charges 
against  the  brig,  to  the  Secretary  of  the  Treasury  by  another  vessel. 
No  proceedings,  however,  were  had  upon  them  on  the  part  of  the 
government,  and  the  brig,  after  remaining  for  some  time  m  the  port 
of  New  York,  was  libelled  for  seamen's  wages  and  on  a  contract  of 
bottomry,  and  sold.  In  the  meantime,  O'SuUivan,  the  owner  of  the 
brig,  had  proceeded  to  Cadiz  to  await  her  arrival  with  cargo  ordered 
to  be  shipped  by  him,  and  after  having  been  detained  there  for  some 
months,  m  vain  awaiting  her  arrival,  he  returned  to  the  United  States  ; 
and  it  was  to  make  compensation  for  the  losses  incurred  by  him  in 
consequence  of  the  breaking  up  of  the  contemplated  voyage  of  his 
brig,  through  the  action  of  the  commercial  agent,  that  the  act  for 
the  relief  of  Mary  O'SuUivan,  just  mentioned,  was  passed. 

It  is  obvious  from  the  circumstances  of  this  case  that  it  necessarily 
implies  a  complete  recognition  of  the  views  before  expressed  by  us  as 
to  the  principle  which  should  govern  in  deciding  upon  questions  of 
this  nature ;  and  that  if  there  be  any  difference  between  the  two  cases, 
that  difference  is  altogether  in  favor  of  the  one  before  us,  as  the  illegal 
acts  complained  of  by  the  memorialists  were  all  perpetrated  in  a  dis- 
tant island  where  the  population  are  almost  in  a  state  of  nature, 
whilst  the  others  all  transpired  within  the  limits  of  a  well-ordered 
government. 

In  conclusion,  then,  your  committee,  in  view  of  the  facts  now  dis- 
closed in  this  case,  have  no  hesitation  in  saying  that  in  their  opinion 
the  memorialists  are  entitled  to  compensation  for  the  losses  whicn  they 
have  actually  sustained  by  the  illegal  acts  of  Jonathan  S.  Jenkins, 
commercial  agent  of  the  United  States,  under  color  of  his  office,  and 
of  those  acting  under  his  pretended  authority;  and  we  therefore  pre- 
sent the  accompanying  bill  and  recommend  its  passage. 
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l8t  Session.      S  I  No.  149. 


IN  THE  SENATE  OF  THE  UNITED  STATES, 


March  31, 1860.~Ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT. 

[To  accompany  Bill  S.  300.] 

The  Committee  on  Naval  Affairs,  to  whom  was  re/erred  the  memorial 
of  Isaac  H,  BandaUy  have  had  the  same  under  consideration,  and 
report : 

That  petitioner  was  enlisted  or  rated  an  acting  master's  mate  on 
board  the  United  States  ship  Vandalia,  one  of  the  vessels  composing 
the  East  India,  China  seas,  and  Japan  expedition,  under  Commodore 
Perry ;  that  upon  the  arrival  of  the  squadron  at  Loo  Choo,  he  was 
detailed  by  his  commander  for  duty  on  shore,  and  subsecjuently  was 
directed  by  Commodore  Perry  to  remain  at  that  place,  with  another 
acting  master's  mate,  seven  of  the  crews  of  the  vessels  of  the  squadron, 
a  lad  as  attendant,  and  one  sick  man,  and  provided  with  provisions  for 
the  party  for  six  months,  to  discharge  the  duties  specified  in  the  fol- 
lowing letter  and  memorandum  of  appointment  and  instructions  from 
the  commander-in-chief  of  the  squadron  : 

U.  S.  Steam  Frtoate  Susquehanna, 

Napa,  Loo-Choo,  February  2,  1854. 

Sir:  As  Commander  Pope  selected  you  to  take  charge  of  the  depot 
of  the  Japan  squadron,  established  at  this  place,  and  informed  me  that 
you  had  conducted  your  charge  to  his  satisfaction,  and  that  you  were 
a  person  in  whom  the  utmost  confidence  could  be  placed,  I  have  determ- 
ined to  continue  you  in  the  same  responsible  employment  until  the 
return  of  the  squadron  to  this  port. 

Mr.  Bierbower,  master's  mate,  a  young  man  highly  recommended 
to  me,  and  seven  of  the  crews  of  several  vessels  of  the  squadron,  to- 
gether with  a  lad,  as  attendant,  and  one  sick  man,  will  oe  left  with 
you,  with  six  months'  provisions,  and  a  suitable  number  of  arms  and 
munitions ;  as  also  a  boat  completely  equipped,  in  which  you  can  board 
vessels  arriving  at  the  port,  but  I  have  to  direct  that  she  be  not  used 
for  fishing,  or  for  excursions  of  pleasure  or  convenience.  She  is  to  be 
kept  with  oars,  sails,  &c.,  always  in  readiness  for  important  occasions. 

I  desire  that  you  pursue  all  possible  means  of  preserving  friendly 
terms  with  the  authorities  and  people  of  Loo-Choo,  the  authorities 
having  assured  me  that  they  will  do  all  they  can  to  render  you  and 
your  party  comfortable,  by  ordering  such  supplie^y.^^ypgjgfty  nggd. 
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and  the  Bev.  Dr.  Bettleheim,  resident  missionary  and  physician  has 
volunteered  to  render  you  all  needful  medical  services ;  and  I  particu- 
larly enjoin  upon  the  men  left  with  you  the  most  circumspect  conduct 
in  their  intercourse  with  the  natives. 

All  violations  of  the  regulations  of  the  service  committed  by  any  of 
these  men  will  be  severely  punished  on  my  return  to  the  island. 

During  my  absence  yourself  and  Mr.  Bierbower  will  endeavor  to 
arrange  a  vocabulary  of  Loo-Choo  and  English  words,  and  to  collect 
every  possible  information  touching  the  history,  manners,  and  customs 
of  the  people  of  these  islands.  You  will  also  make  collections,  of  min- 
erals, shells,  plants,  and  animals,  if  you  have  the  means  of  doing  so; 
and,  to  prevent  the  exposure  of  your  boat  to  injury,  you  are  author- 
ized to  purchase  or  hire  a  canoe  such  as  the  fishermen  use. 

The  purser  of  the  flag-ship  will  advance  you  any  reasonable  amount 
of  money  for  the  payment  of  the  contingent  expenses  of  your  party, 
for  the  proper  expenditure  of  which  you  will  be  hel(J  accountable. 

Again  admonishing  you  of  the  necessity  of  extreme  prudence  and 
discretion  in  your  intercourse  with  the  authorities  and  people  of  the 
islands,  I  am,  sir,  your  obedient  servant, 

M.  C.  PEBBY, 
Commander-in-chief  of  the  U.  S,  Naval  Service ^ 
East  India,  China,  and  Japan  Seas, 

Master's  Mate  Isaac  H.  Band  all, 

Napa,  Loo-Choo. 


Memorandum  for  Mr.  RandaU-. 

United  States  Flag  Ship  Susquehanna, 

Napa  Keang,  Loo-CIioo,  February  4,  1854. 
The  boat  to  be  kept  under  the  shed  on  rollers  ready  for  launching. 
The  flag  need  only  only  be  hoisted  when  a  vessel  of  war  or  merchant 
vessel  arrives  and  sails  ;  not  during  their  whole  stay. 

Endeavor  to  induce  the  men  to  cultivate  a  piece  of  ground,  which 
you  can  obtain,  and  particularly,  to  raise  Irish  potatoes  ;  they  should 
be  planted  at  once. 

The  package  for  California  will  be  put  on  board  the  ship  expected  to 
arrive  here  everyday  with  Mr.  Moretan. 
Do  not  allow  the  men  to  contract  any  debts. 

I  send  you  a  variety  of  American  seeds,  and  you  will  make  every 
effort  to  cause  their  introduction  into  this  island,  by  carefully  cul- 
tivating them  with  the  men  under  your  charge. 

Also,  use  every  vigilance  in  collecting  seeds,  in  their  proper  season, 
^  every  description,  the  products  of  the  island,  to  be  sent  to  the  United 
States. 

Mark  upon  the  envelopes  the  native  names,  and  note  the  proper 
season  of  planting  and  harvesting. 

Note  the  meteorological  observations  every  six  hours ;  an  instrument 
and  note  books  will  be  left  for  the  purpose. 

M.  C.  PEBBY, 
Commander-in-chief  United  Stages  Naval  Forces, 

East  India,  China^  and  Japan  Seas. 
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That  on  the  3d  day  of  April,  1855,  petitioner  received  the  following 
appointment  and  order  from  Commodore  Abbot : 

U.  S.  Flag-Ship  Macbdonian,  . 

Hong  Kong,  April  3,  1855. 

Sm :  You  are  hereby  appointed  acting  master  of  the  United  States 
ship  John  P.  Kennedy^  subject  to  the  approval  of  the  honorable  Secre- 
tary of  the  Navy. 

lou  will  report  for  duty  on  board  that  ship. 

I  am,  very  respectfully,  your  obedient  servant, 

JOEL  ABBOT, 
Commanding  U.  S,  East  Indian  Sqadron, 
Acting  Master  Isaac  H.  Randall, 

U.  8.  Ship  Vandalia,  Hong  Kong, 

And  on  the  31st  October,  of  the  same  year,  the  following  : 

U.  S.  Flag-Ship  Macedonian, 

Hong  Kong,  October  31,  1855. 
Sir  :  In  compliance  with  your  request  you  are  hereby  detached  from 
the  United  States  ship  John  P.  Kennedy,  and  will  report  to  Captain 
William  J.  McCluney  for  such  duty  as  he  may  assign  to  you  in  the 
ship  under  his  command. 

Your  appointment  as  acting  master,  made  subject  to  the  approval 
of  the  Secretary  of  the  Navy,  not  being  sanctioned  by  him,  is  hereby 
revoked. 

Wishing  you  a  safe  return  to  your  family  and  friends,  I  am,  respect- 
fully, your  obedient  servant, 

JOEL  ABBOT, 
Com'g.  U,  S.  Squadron,  East  India  and  China  Seas, 
Mr.  I.  H.  Randall, 

Acting  Master's  Mate,  JJ,  S,  Navy, 

The  petitioner  claims  for  the  service  at  Loo  Choo  during  a  period  of 
about  eight  months,  the  difference  of  pay  between  that  of  the  wages  of 
acting  master's  mate,  viz :  $25  a  month,  and  the  salary  of  a  regularly 
commissioned  naval  storekeeper,  viz:  |1,500  a  year.  He  also  claims 
for  the  time  of  the  acting  mastership  under  the  appointment  of  Com- 
modore Abbot  the  difference  between  his  wages  as  acting  master's 
mate  and  the  salary  of  a  "  master  in  the  line  of  promotion"  in  the 
navy,  viz:  $1,000  a  year. 

This  case,  having  been  referred  to  the  Navy  Department  for  inform- 
ation by  your  committee,  and  the  following  reply  received : 

Navy  Department,  February  24,  1860. 
Sir:  I  have  the  honor  to  return  herewith  the  petition  and  papers  of 
Mr.  I.  H.  Randall,  which  accompanied  your  letter  of  the  21st  instant, 
and  to  state  that  the  department  has  no  knowledge  of  the  facts  stated 
in  the  petition,  except  in  regard  to  the  appointment  of  acting  master, 
which  the  department  disapproved,  because  Mr.  Randall  was  not  a 
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warrant  officer,  nor  even  appointed  acting  master's  mate  by  the  depart- 
ment.    There  is  nothing  on  its  records  to  show  that  he  was  appointed 
or  acted  as  storekeeper,  or  gave  bonds  or  rendered  any  account  as  such. 
I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Hon.  S.  R.  Mallory, 

Chairman  Committee  on  Naval  Affairs 

United  States  Senate. 

After  a  careftil  examination  of  all  the  facts,  your  committee  are  dis- 
posed to  recommend  the  allowance  of  three  dollars  a  day  to  petitioner 
for  the  time  he  acted  at  Loo  Choo  upon  detached  duty,  aeducting 
therefrom  the  amount  he  received  during  the  time  as  acting  master's 
mate ;  andfor  this  they  report  the  accompanying  bill,  with  a  recommenda- 
tion for  its  passage. 
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let  Session.     \  t  No.  160. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  23,  I860.— Ordered  to  be  printed. 

Mr.  Toombs  made  the  following 

REPORT. 

[To  accompany  bill  S.  307.] 

TJie  select  committee  to  whom  was  referred  the  memorial  of  residents 
and  owners  of  lands  in  the  parishes  of  Ascension  and  Iberville,  Louis- 
iana,  praying  the  repeal  of  the  '^Act  to  provide  for  the  location  of 
certain  confirmed  private  land  claims  in  the  State  of  Missouri,  and 
for  other  purposes;"  to  whom,  also,  were  referred  the  protest  of  the 
ovmers  of  the  Houmas  grant,  have  had  the  same  under  consideration^ 
and  report: 

That  it  appears  that  on  the  5th  of  October,  1774,  one  Maurice  Con- 
way and  Alexander  Latil  purchased  of  the  Bayou  Golau  and  Houmas 
Indians  a  tract  of  land  measuring  upwards  of  half  a  league  in  front, 
on  the  river  Mississippi,  about  seventy-five  miles  above  the  city  of 
New  Orleans. 

This  purchase,  it  appears,  was  approved  by  Unzaga,  the  governor 
of  Louisiana,  to  that  extent,  and  witn  the  common  depth  of  forty  arpents. 

The  front  is  bounded  on  the  river,  at  a  common  depth  of  forty 
arpents  in  the  rear,  and  the  side  lines  were  described  by  tne  adjoining 
tracts. 

Afterwards,  on  the  9th  of  September,  1776,  Maurice  Conway  peti- 
tioned Governor  Unzaga  for  an  additional  grant  in  the  rear.  Omit- 
ting the  formal  parts,  that  petition  sets  forth  as  follows : 

**That  your  petitioner,  intending  to  go  and  establish  himself  in  the 
upper  part  of  the  country,  on  the  land  which  he  has  purchasedjointly 
with  Alexander  Latil,  and,  with  your  permission,  from  the  Houmas 
Indians,  which  land  is  extremely  deficient  of  fences,  and  is  cleared  out 
upwards  of  a  league  in  depth,  so  that  the  cypress  swamp  being  at  a 
distance  of  about  one  league  and  a  half  from  the  river,  jrour  petitioner 
has  no  right  thereto,  in  consequence  of  your  not  having  granted  to 
him  but  the  common  depth  of  forty  arpents,  which  is  so  short  that  he 
cannot  reach  the  cypress  trees  necessary  for  making  fences,  and  other 
work  absolutely  necessary  on  a  plantation.  Therefore,  your  petitioner 
prays  you  will  grant  him  all  the  depth  which  may  be  vacant  imme- 
diately after  the  said  depth  of  forty  arpents." 

The  said  Conway  further  avers  that  he  was  the  sole  proprietor, 
having  purchased  the  moiety  which  belonged  to  Latil,  and  prays  that 
Unzaga  '^  will  direct  Louis  Andry  to  put  your  petitioner  in  possession 
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of  the  said  front  and  depth,  setting  the  boundaries  and  giving  to  your 
petitioner  a  certificate  of  the  whole  for  his  information  and  security." 

In  pursuance  of  this  petition,  Unzaga,  on  the  27th  September,  1776, 
made  his  order  that  ^^  Captain  Louis  Andry  shall  go  on  the  land  men- 
tioned in  the  foregoing  petition,  and  shall  put  the  petitioner  in  the 
possession  of  the  land  which  may  there  be  vacant  on  the  back  of  the 
forty  arpents  of  depth  which  he  possesses,  and  running  in  the  same 
directions,  provided  the  same  be  vacant  and  do  not  injure  the  neigh- 
bors, to  the  effect  of  which  he  shall  set  and  mark  the  boundaries,  and 
shall  extend  after  this  decree  a  procik  verbal  of  his  operations y  which, 
signed  by  him  and  the  said  neighbors,  shall  be  forwarded  to  me,  that 
I  may  cause  the  complete  title  to  issue." 

It  further  appears  that,  on  the  9th  day  of  October,  1776,  Captain 
Andry  made  the  survey,  and  certified  that  he  went  on  the  land  alluded 
to,  accompanied  by  Conway  and  the  commandant  of  the  district,  Louis 
Judice,  and  after  having  called  on  the  Indian  chief  to  designate  the 
boundaries  of  his  sale,  his  proces  verbal  then  proceeds  as  follows : 
''And  immediately  after  I  have  measured  the  space  between  those 
boundaries,  drawing  to  that  effect  in  the  woods  the  lines  necessary  to 
ascertain  its  extent,  [which  lines  are  marked  on  the  plan,  a  sketch  of 
my  operations  which  I  have  delivered  to  said  petitioner,]  and  found 
that  it  contains  ninety-six  arpents  in  front  on  the  river,  growing  wider 
one  hundred  and  twenty  degrees  in  depth,  on  account  of  its  being  situ- 
ated on  the  bend  of  the  river,  the  upper  line  common  with  Francis 
Duhan,  running  north  fifty  degrees  to  the  west,  and  the  lower  one 
common  with  Michel  Chiasson,  running  north  seventy  degrees  to  the 
east. 

''  The  measurement  of  said  front  being  thus  made,  I  proceeded  to  put 
the  petitioner  in  the  possession  of  the  depth  granted  to  him  by  the 
foregoing  decree,  to  the  effect  of  which  I  went  back  to  the  upper  line 
common  with  Francis  Duhan,  in  whose  presence  I  found  out  the  bound- 
aries set  by  me  on  the  22d  of  December,  1773,  and  which  still  exist 
in  the  same  situation,  distance,  and  direction,  both  of  mulberry  wood — 
the  first  *  *  *  at  the  distance  of  thirty-seven  toises,  and  two  feet 
from  the  actual  bank  of  the  river,  and  the  second  *  *  *  at  one 
arpent  or  thirty  toises  more  in  the  back.  Afterwards  I  continued  in 
the  same  line,  and  in  the  aforesaid  direction,  of  north  fifty  degrees  west 
to  the  depth  of  forty  arpents,  opening  to  that  effect  a  small  road  through 
the  woods,  at  which  place  I  caused  to  be  driven  two  feet  and  a  half  in 
the  earth  a  boundary  of  cypress  wood  *  *  *  at  the  further  dis- 
tance of  two  arpents — that  is,  at  forty-two  arpents  from  the  river — 
another  boundary  similar  in  all  its  circumstances  to  the  one  just  spoken 
of.  This  line  being  thus  drawn,  I  went  to  the  lower  one  common  with 
Michel  Chiasson,  whom  I  also  called,  and  after  measuring  the  seven 
arpents  which,  by  the  decree  of  the  27th  of  September  last,  the  gov- 
ernor aforesaid  granted  to  him,  I  caused  two  boundaries  of  mulberry 
wood  to  be  driven  in  the  said  line,  the  first  *  *  at  the  distance  of 
twenty  toises  more  in  the  depth.  After  that  I  continued  the  said  line 
through  the  wood  in  the  same  direction  of  north  seventy  degrees  east 
to  the  depth  of  forty  arpents,  at  which  point  I  caused  to  be  driven  two 
and  a  half  feet  in  the  earth  a  boundary  of  cypresd,     *  ^    *    and  at 
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the  further  distance  of  two  other  arpents — that  is,  at  the  distance  of 
forty-two  arpents — ^from  the  river,  I  caused  another  boundary  of  the 
same  size,  and  similar  in  all  its  circumstances  to  the  foregoing,  to  be 
driven  into  the  earth  in  order  that  the  direction  may  not  deviate. 

And  in  order  that  all  the  above  may  appear,  I  give  the  present  cer- 
tificate, which  I  have  signed,  with  the  said  petition  of  Maurice  Conway, 
and  the  said  commandant  and  interpreter  of  this  transaction,  Louis 
Judice,  the  said  Indian  chief  named  Calabe,  and  the  two  adjoining 
neighbors,  Francis  Duhan  and  Michel  Chiasson,  having  declared  not 
to  know  how  to  sign.  All  which  I  do  attest  at  the  aforesaid  coast  or 
district  the  day  and  year  above  written." 

Tlie  proces  verbal  is  accordingly  signed  by  Andry,  Conway,  and 
Judice, 

On  the  2l8t  June,  1777,  Galvez,  the  then  governor  of  Louisiana, 
made  the  grant,  which  is  in  the  following  terms : 

'*  Bernardo  de  Galvez,  colonel  of  the  battalion  of  infantry  of  Louis- 
iana, governor,  intendant,  and  inspector  general  thereof,  having  seen 
the  foregoing  proceedings  of  the  second  adjutant  of  this  place,  the 
Captain  Lewis  Andry,  concerning  the  possession  which  he  has  given 
to  Maurice  Conway  by  virtue  of  the  foregoing  decree,  issued  by  my 
predecessor,  of  all  the  vacant  land,  behind  or  in  the  rear  of  the  forty 
first  arpents,  which  he  possesses,  by  ninety-six  arpents  in  front,  on  the 
river,  running  in  the  same  direction  as  these ;  ana  whereas  the  same  is 
conformable  to  the  rules  made  touching  surveying  of  land  and  adjoining 
neighbors,  so  that  no  injury  is  done  to  said  neighbors,  who,  so  far  from 
having  made  any  opposition,  have  consented  to  said  operations,  of 
which  I  do  hereby  approve,  and,  using  the  faculty  that  the  king  has 
given  me,  I  grant,  in  his  royal  name,  to  the  said  Maurice  Conway  the 
said  land  behind  or  in  the  rear  of  the  forty  arpents  which  are  con- 
tained in  his  plantation,  situated  in  the  district  of  La  Fouche,  by 
ninety-six  in  the  front  in  the  river,  following  the  same  direction  as 
those,  in  order  that,  as  his  own  property,  he  may  dispose  or  enjoy  the 
same  conformably  to  the  said  operations,  and  complying  with  the  con- 
ditions prescribed  in  the  ordinances  made  on  the  subject  of  lands." 

It  does  not  appear  that  any  of  these  original  papers  referred  to  are 
in  existence,  or  were  ever  recorded,  but  assuming  them  to  be  genuine, 
they  constitute  the  whole  of  the  title  of  the  claimant  under  the  Houmas 
grant  under  the  Spanish  grant. 

It  does  not  appear  that  the  fact  of  the  grant  has  ever  been  contested 
by  this  government.     The  whole  question  has  been  as  to  its  extent. 

The  first  account  we  have  of  this  claim  under  this  government  was 
an  application  made  by  the  claimant,  about  the  year  1804,  to  Governor 
Claiborne,  of  Louisiana,  t j  have  the  same  surveyed,  and  in  pursuance 
of  an  order  from  him,  one  Bartholomew  Lafon  was  appointed  to  sur- 
vey the  same. 

Lafon 's  survey  ran  out  the  northwest  line  to  Bayou  Manchac,  and 
the  northeastern  line  to  Lake  Maurepas,  including  all  the  lands  included 
in  these  boundaries  out  to  the  Mauchac  and  Amite  rivers,  which  was 
there  the  boundary  on  the  east  of  the  possessions  of  the  Spanish 
crown. 

This  survey,  with  the  perfect  Spanish  grant,  upon  which  it  was  reputed 
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to  be  founded,  was  laid  before  the  board  of  commissioners,  organized 
under  the  act  of  the  2d  March,  1805,  for  the  purpose  of  ascertaining 
and  adjusting  the  titles  and  claims  to  lands  within  the  Territory  of 
Orleans  and  the  district  of  Louisiana.  It  had  then  been  parceled 
into  three  distinct  tracts,  one  held  by  Donaldson  and  Scott,  and  the 
another  by  Daniel  Clarke,  and  the  third  by  William  Conway,  all 
claiming  title  by  purchase  or  succession  from  Maurice  Conway. 

The  two  commissioners  who  composed  the  board  at  the  time  the 
claims  and  the  evidence  to  support  them  were  presented,  decided  that 
^Hhe  claimants  had  fully  estaolished  their  right,  that  their  title  was  a 
genuine  and  complete  Spanish  grant,  and  that  it  included  all  the  land 
claimed  by  them  and  included  in  Lafon's  survey.     These  decisions  ap- 

Sear  under  the  numbers  125,  127,  and  133,  in  the  transcript  of  their 
ecisions  laid  before  Congress,  by  the  Secretary  of  the  Treasury,  on  the 
8th  day  of  January,  1812.  Thomas  B.  Robertson,  who  became  a 
member  of  the  board  subsequently  to  its  action  on  these  claims, 
entered  a  formal  dissent  from  these  decisions.  According  to  the  laws 
establishing  this  commission,  these  decisions  of  the  commissioners 
were  to  be  reported  to  Congress  for  its  final  action  and  decision 
thereon. 

That  the  claimants  under  the  Houmas  grant  were  entitled  to  ninety- 
six  arpents  front  on  the  Mississippi  river,  and  the  common  depth  of 
forty  arpents  rear,  seems  to  have  been  conceded  by  all  of  the  agents  and 
officers  of  the  government,  and  that  they  were  entitled  to  a  back  con- 
cession to  some  extent,  seems  also  to  have  been  generally  admitted. 
The  whole  controversy  rests  upon  the  extent  of  the  back  concession. 
No  officer  or  agent  of  the  government,  except  two  of  the  commissioners, 
appointed  under  the  act  of  1805,  ever  acknowledged  the  grant  to  the 
extent  claimed.  We  may  except  also  Judge  Bibb,  who,  when  Secre- 
tary of  the  Treasury,  held,  that  under  the  act  of  1814,  Congress  had 
confirmed  it  to  the  whole  extent  claimed.  This  decision  of  Governor 
Bibb  was  subsequently  reversed  by  the  circuit  court  of  the  United 
States,  and  from  which  decision  the  claimants  under  the  Houmas 
grant  have  not  appealed. 

With  these  exceptions,  the  whole  action  of  the  government,  from 
the  day  of  the  treaty  of  1803  up  to  the  act  of  the  2d  June,  1858,  now 
under  consideration,  has  been  against  the  claim  to  the  extent  urged 
by  the  persons  claiming  under  this  grant. 

The  grant  of  the  21st  June,  1777,  from  Governor  Galvez  to  Maurice 
Conway,  contains  the  whole  claim  to  the  premises  in  dispute.  It  never 
was  petitioned  for,  surveyed,  or  granted,  otherwise  than  hereinbefore 
stated.  It  was  a  complete  grant  to  all  it  conveyed,  and  the  sole  ques- 
tion in  controversy,  admitting  the  grant  to  be  genuine,  is,  how  much 
it  embraced.  To  that  extent,  the  government  of  the  United  States  is 
bound,  both  by  the  law  of  nations,  and  the  treaty  of  1803,  by  which 
we  acquired  the  title  of  France  to  Louisiana.  It  required  no  further 
acknowledgment,  no  act  of  Congress,  no  confirmation  of  commission- 
ers to  the  perfection  of  the  right  of  those  who  claimed  under  it.  The 
government  of  the  United  States  covenanted,  so  far  as  concerns  this 
controversy,  to  do  nothing  except  to  preserve  the  rights  of  property  of 
those  persons  who  owned  property  in  Louisiana.     The  government  of 
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the  United  States  performed  all  of  its  treaty  stipulations  with  France 
with  fidelity  and  honor.  It  not  only  respected  perfect  rights  of  prop* 
erty,  but,  with  a  wise  liberality,  it  undertook  to  carry  out  with 
reference  to  the  people  of  the  ceded  province,  all  of  the  undertakings, 
perfect  or  imperfect,  of  both  the  governments  of  France  and  Spain,  tne 
former  proprietors  of  Louisiana. 

The  act  of  1805  required  all  persons  claiming  under  incomplete 
titles,  SLnd  permitted  all  persons  having  comjolete  titles,  to  present  them 
within  a  limited  time  to  commissioners  appointed  under  that  act,  whose 
duty  it  was  to  examine  them,  and  report  their  decisions  thereon  to 
Congress.  Their  decisions  were  not  final ;  they  were  subject  to  the 
determination  of  Congress  thereon. 

The  act  of  1806  still  further  aided  honest  claimants  under  the  French 
and  Spanish  governments. 

The  act  of  1807  vested  in  the  commissioners  the  power  finally  to 
determine  upon  all  cases  which  involved  no  more  than  the  quantity  of 
land  contained  in  one  league  square ;  and  the  act  of  1814  authorized 
the  issuance  of  patents  to  all  persons  coming  within  the  act  of  180T. 

The  claimants  under  the  Houmas  grant  come  within  none  of  these 
acts  of  Congress.  It  has  been  before  remarked  that  they  sought  to 
bring  themselves  under  this  act  of  1814.  This  pretension,  after  having 
been  allowed  by  Governor  Bibb,  was  condemned  by  the  circuit  court 
of  the  United  States.  Efforts  were  made  at  different  times  to  get  a 
recognition  of  this  grant  to  the  extent  claimed  by  its  owners,  both  from 
Congress  and  the  different  departments  of  the  government,  from  1805 
to  1858;  but  all  these  efforts  failed.  A  very  full  and  accurate  history 
of  these  efforts,  and  of  this  claim  generally,  is  to  be  found  in  an  opin- 
ion of  Mr.  Justice  Clifford,  now  of  the  Supreme  Court,  then  Attorney 
General  of  the  United  States,  given  to  the  President,  in  pursuance  of 
a  resolution  of  Congress  passed  the  26th  of  June,  1846,  to  which  your 
committee  beg  leave  to  refer  the  Senate,  in  order  to  avoid  its  repetition 
here. 

The  diflSculty,  as  before  observed,  in  this  grant  is  this:  the  back 
line  of  the  survey  never  was  closed.  The  surveyor  ran  but  two  arpents 
back  of  the  first  forty  arpents  *  *  to  keep  the  course. ' '  How  far  the  two 
lines  from  the  river  were  to  run  was  not  specified.  The  petitioner 
wanted  a  timber  privilege  for  less  than  4,000  acres  of  land ;  repre- 
sented that  he  had  no  timber  for  fences,  and  other  necessary  plantation 
purposes;  said  that  the  cypress  was  one  and  a  half  leagues  back  of  the 
river,  and  it  seems  asked  a  concession  of  aU  the  back  lands  to  get  timber 
for  his  farm. 

Under  the  term,  '^  all  the  back  lands,"  the  Houmas  claimants,  after 
the  treaty  of  cession,  and  never  before,  claimed  and  surveyed  above 
180,000  acres  of  land  for  a  timber  privilege  for  less  than  4,000  acres. 
This  timber  was  scattered  over  more  than  300  square  miles,  in  a  coun- 
try not  naturally  well  adapted  to  easy  transportation. 

This  pretension  was  very  naturally  considered  exhorbitant  and  un- 
reasonaole,  and  nothing  but  the  clearest  words  of  grant,  unrestrained 
by  the  facts  and  circumstances  of  the  case,  could  be  deemed  sufficient  to 
maintain  it.  Therefore  the  officers  of  the  government  and  Congress 
uniformly,  with  the  exception  before  stated,  refused  to  recognize  it. 
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The  claimants  under  the  Houmas  grant  have  been  in  possession  of 
the  river  front  from  1777  to  this  time,  and  the  extent  of  this  posses- 
sion to  the  rear  does  not  appear  to  the  committee  ;  but,  in  1776,  the 
King  of  Spain  imported  from  the  Canary  Islands  a  company  of  poor 
immigrants,  and  settled  them  on  the  Iberville  and  Amite  rivers, 
twenty  or  thirty  miles  from  the  river  Mississippi,  granted  them  lands, 
and  established  the  town  of  Galveston,  all  within  the  limits  of  said 
grant  as  now  claimed. 

Some  grants  upon  the  Mississippi  river  were  made  before  this,  and 
with  which  this  Houmas  grant  conflicts,  and  others  were  made  after 
this  grant,  within  the  limits  as  now  claimed,  without  objection  or 
complaint  from  these  grantees,  as  far  as  your  committee  have  been  able 
to  ascertain. 

Other  persons,  squatters,  without  legal  rights,  have  also,  from  time 
to  time,  settled  on  these  back  lands,  relying  upon  the  uniform  policy 
of  the  government  to  grant  them  preemption,  if  the  land  should  prove 
to  belong  to  the  government  and  not  to  the  claimants.  All  these  set- 
tlers in  the  aggregate,  according  to  the  memorial  before  your  commit- 
tee, amount  to  about  five  hundred  families.  Some  of  these  occupants 
have  located  on  their  premises  in  pursuance  of  Spanish  or  French 
grants  older  than  the  Houmas  grant,  others  under  grants  younger  than 
that  grant,  and  others  still  relying  solely  upon  the  goodness  of  the 
title  of  this  government ;  and  it  is  a  strong  fact  in  this  case  that,  from 
1803  to  this  nour,  as  far  as  your  committee  have  been  able  to  learn,  no 
effort  has  been  made  to  eject  any  of  these  persons  by  the  Houmas 
grantees. 

We  have  already  shown  that  the  title  of  the  grantees  was  perfect  to 
every  extent  that  they  had  title  at  all — just  as  perfect  without  as  with 
congressional  action,  if  it  were  a  good  title — ^yet  they  seem  never  to 
have  ventured  to  assert  it  in  the  6ourts,  even  against  a  squatter. 

Your  committee  do  not  deem  it  necessary  to  give  any  opinion  as  to 
the  validity  of  the  Houmas  grant,  or  its  extent,  further  than  to  say, 
that  it  is  not,  in  their  judgment,  such  a  title  as  Congress  ought  to 
affirm,  to  the  prejudice  of  the  other  parties  at  interest,  without  a  judi- 
cial affirmance  of  it. 

The  act  of  the  2d  June,  1859,  gives  a  great  and  unjust  advantage  to 
the  claimants,  for  which  your  committee  see  no  sound  reason,  either  in 
justice  or  sound  policy.  It  gives  the  Houmas  grantees  paramount  title 
to  the  lands  in  dispute,  and  requires  all  adverse  claimants  to  make 
good  their  titles  by  suits  at  law ;  and  if  they  &il,  for  any  reason  what- 
ever, to  show  a  perfect  title  in  themselves,  their  lands  all  fall  to  the 
Houmas  grantees.  This  is  manifestly  unjust  to  such  adverse  claim- 
ants, and  may  inflict  the  most  cruel  wrongs  upon  them.  But  this  bill 
is  also  unjust  to  the  public.  If  the  Houmas  grantees  have  no  good 
title  to  this  vast  body  of  lands,  it  is  against  sound  principle  and  sound 
policy  to  give.it  to  them.  By  the  third  section  of  said  act,  if  any  of 
these  grantees  within  the  lines  of  the  Houmas  grant  should  be  able 
to  maintain  their  titles,  this  section  allows  the  Houmas  grantees  to 
float  on  the  public  lands  for  such  deficiency.  Therefore,  if  any  portion 
of  their  grant  shall  be  defeated,  even  by  a  better  and  superior  title, 
though  it  may  be  derived  from  Spain  or  France,  this  act  makes  up  the 


HOUMAS  LAND  CLAIMS.  7 

loss  to  the  claimants  under  the  Houmas  grant  from  the  public  domain. 
This  legislation,  also,  we  think  unsound  and  untenable.  Your  com- 
mittee therefore  recommend  that  the  second  section  of  the  act  of  2d 
June,  1858,  and  also  so  much  of  the  third  section  as  refers  to  the 
second,  be  repealed,  and  that  the  title  of  the  claimants  under  the 
Houmas  grant  be  judicially  settled;  and  for  which  purposes  they 
herewith  report  a  bill. 


APPENDIX. 


March  26,  I860.— Oriereif,  That  the  opinion  of  the  Attorney  General,  dated  December  31, 
1847,  made  in  compliance  with  **  A  joint  resolution  in  relation  to  the  issuing  ofgrants  of  cer- 
tain lands  in  Louisiana,"  approved  June  26,  1846,  and  the  statement  of  Louis  ^nin,  counsel 
for  certain  claimants  under  the  Houmas  land  grant,  be  printed  as  an  appendix  to  the  report 
<No.  150)  of  the  Select  Committee. 


REPORT  OF  THE  ATTORNEY  GENERAL. 

Attorney  General's  Office, 

December  31,  1847. 

Sir:  In  compliance  with  the  joint  resolution  of  Congress,  approved 
26th  June,  1846,  entitled  ^^A  resolution  in  relation  to  the  issuing  of 
grants  of  certain  lands  in  Louisiana,"  I  have  examined  the  questions 
submitted  to  me  in  the  case  to  which  it  refers,  and  have  now  the  honor 
to  report  the  result  of  that  examination,  and  my  opinion  thereon,  for 
jour  consideration. 

The  purpose  which  Congress  had  in  view  in  instituting  this  exami- 
nation, is  very  fully  and  explicitly  disclosed  in  the  resolution.  It  pro- 
vides 'Hhat  the  Attorney  General  of  the  United  States  be,  and  he  is 
hereby,  directed  to  examine  the  evidences  of  title  in  the  case  of  a  cer- 
tain Spanish  land  claim  in  the  State  of  Louisiana,  lying  on  the  Missis- 
sippi, abore  New  Orleans,  commonly  known  as  the  Houmas  claim,  and 
to  report  his  opinion  thereon  to  the  President  of  the  United  States ; 
and,  if  in  the  opinion  of  the  Attorney  General  any  patent  or  patents 
issued,  or  which  may  be  issued  under  such  claim,  shall  have  been,  or 
shall  be  issued,  contrary  to  law,  that  the  President  of  the  United  States 
be,  and  he  is  hereby,  requested  to  cause  proceedings  to  be  instituted  in 
behalf  of  the  United  States,  and  to  have  the  validity  of  such  patent  or 
patents  judicially  determined." 

Two  points  of  inquiry  are  obviously  presented  in  the  resolution, 
neither  of  which  can  be  satisfactorily  answered  without  an  accurate 
knowledge  of  the  facts.  The  first  clause  relates  to  the  title  of  the  claim- 
ants to  the  land  referred  to  in  the  resolution,  and  re(]^uires  an  opinion  as 
to  the  evidences  in  support  of  it ;  whichpresents  a  distinct  issue  involv- 
ing the  validity  of  the  whole  claim.  Tne  second  refers  to  the  patents 
which  have  been  issued  on  the  claim  ;  and,  by  necessary  implication, 
to  the  circumstance*  under  irhlch  those  evidences  of  title  are  executed, 
and  clearly  puts  in  Imu^*  tb^  Authority  assumed  in  granting  them. 
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The  evidences  of  title  to  be  examined  are  not  specified,  nor  is  there  any 
designation  of  the  source  from  which  they  should  be  derived,  other  than 
what  may  be  inferred  from  the  description  of  the  claim  to  which  they 
relate. 

Under  these  circumstances,  and  with  a  view  to  obtain  all  the  docu- 
ments relating  to  the  claim,  I  addressed  a  communication  to  the  Com- 
missioner of  the  General  Land  Office  on  the  20th  of  December,  1846, 
calling  his  attention  to  the  resolution,  and  requesting  him  to  furnish 
me  with  any  information  in  his  office  upon  the  subject,  and  received 
with  his  reply  what  I  suppose  to  be  a  full  compliance  with  my  request. 
In  the  meanwhile,  other  official  engagements  had  intervened,  admit- 
ting of  no  delay,  and  rendering  it  impracticable  to  complete  the  exam- 
ination, at  that  time,  in  a  manner  which  its  imj^ortance  seemed  to 
demand,  and  it  was  accordingly  postponed.  Having  since  resumed 
the  subject,  and  examined  all  the  papers  relating  to  the  title  in  my 
possession,  and  fully  considered  the  several  arguments  filed  in  the 
case,  I  will  proceed  to  state  the  result  of  my  investigations,  and  the 
conclusions  which  I  have  formed  upon  the  respective  inquiries  embraced 
in  the  resolution. 

It  was  my  first  object,  after  resuming  the  subject,  to  ascertain  the 
origin  of  the  title.  There  can  be  no  doubt,  I  think,  that  a  part  of  the 
tract  of  land  in  dispute  was  once  possessed,  and  perhaps  owned,  by  the 
Bayou  Goula  and  Houmas  Indians,  who  derived  their  right  to  the 
same  under  the  authorities  of  the  province  of  Louisiana,  while  it  was 
subject  to  the  dominion  of  France.  The  precise  character  of  their  in- 
terest, or  the  extent  and  boundaries  of  their  possessions,  do  not  very 
satisfactorily  appear.  The  first  title  paper  produced  in  support  of  the 
present  claim  appears  to  have  been  executed  during  the  period  of  the 
Spanish  rule  over  the  province,  about  twenty-nine  years  before  its 
formal  surrender  and  delivery  by  France  to  the  United  States.  It 
purports  to  be  a  copy  of  a  conveyance  from  the  chief  of  those  two  tribes 
to  one  Maurice  Conway  and  Alexander  Latil,  and  bears  date  at  New 
Orleans,  the  5th  October,  1774,  wherein  the  said  chief,  in  considera- 
tion of  the  sum  of  one  hundred  and  fifty  dollars  paid  to  him  in  goods, 
cedes  to  them  "  a  tract  of  land  measuring  upwards  of  half  a  league,  at 
the  distance  of  twenty-two  leagues  from  this  city,  on  this  side  of  the 
river,  joining  on  the  upper  side  lands  belonging  to  John  the  black- 
smith ;  and  on  the  lower  side,  the  place  where  are  erected  the  huts  in 
which  the  said  two  nations  of  Indians  now  live ;  but  when  the  said 
huts  will  be  taken  away,  to  be  transported  on  the  other  side  of  the 
river,  the  true  boundary  on  the  lower  side  will  be  the  lands  belonging 
to  an  old  Acadian,  named  Peter;  so  by  the  measurement  which  the 
said  purchasers  will  make  of  the  said  tract  of  land  according  to  the 
said  boundaries,  its  exact  contents  will  be  ascertained. '  *  This  purchase, 
it  appears,  was  approved  by  Unzaga,  the  then  governor  of  Louisiana, 
by  nis  order  or  decree,  bearing  even  date  with  the  conveyance,  in 
which  he  also  granted  the  lands  to  the  purchasers,  and  directed  them 
to  apply  to  him  in  order  that,  in  virtue  of  the  sale  and  approbation, 
he  might  cause  a  complete  title  to  be  issued  to  them. 

There  is  no  evidence  that  a  formal  application  in  writing  was  ever 
made  for  a  complete  title,  except  what  may  be  inferred  from  the  recitals 
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of  the  grant,  which  appears  to  have  heen  regularly  executed  by  Un- 
zaga,  on  the  let  of  November,  1774,  and  is  as  follows:  ^^In  conse- 
quence of  the  above  certified  copy  and  approbation  of  the  sale  that  the 
chief  named  Calazare  made,  both  in  his  name  and  in  that  of  the  Bayou 
Goula  and  Houmas  Indian  nations  under  his  command,  to  Maurice 
Conway  and  Alexander  Latil,  of  this  city,  of  a  tract  of  land  which  was 
granted  to  them  by  the  ancient  French  governor,  measuring  upwards 
of  half  a  league  in  front,  on  the  river  Mississippi,  on  the  coast  of  Caba- 
hanoce,  in  the  district  of  Mr.  Judice,  joining  on  the  upper  side  the 
plantation  belonging  to  the  blacksmith,  and  on  the  lower  side  that  of 
an  old  Acadian,  named  Peter,  and  there  being  no  opposition  made  on 
part  of  these  two  neighbors,  and  no  injury  being  made  to  their  respect- 
ive boundary  lines,  using  of  the  faculty  that  the  king  has  given  me,  I 
grant,  in  his  royal  name,  to  the  said  Maurice  Conway  and  Alexander 
Latil,  the  above-mentioned  tract  of  land,  which  measures  upwards  of 
half  a  league  in  front  on  the  aforesaid  coast,  with  the  common  depth 
of  forty  arpents,  joining  on  the  upper  side  the  plantation  belonging  to 
John  the  blacksmith,  and  on  the  lower  side  that  of  the  old  Acadian, 
named  Peter,  that,  as  their  own  property,  they  may  dispose  of  or  enjoy 
the  same,  conformably  to  the  saia  sale  and  conditions  imposed  by  the 
regulations  concerning  lands." 

The  extracts  above  given  have  not  been  compared  with  the  original 
papers,  there  being  none  such  in  my  possession  in  relation  to  this  part 
of  the  case.  Finding  them,  however,  in  translations  furnished  by  the 
claimants,  which  were  published  by  the  order  of  the  Senate,  and  per- 
ceiving no  reason  to  question  their  accuracy,  I  have  ado])ted  them  in 
tracing  this  branch  of  the  title.  They  will  be  found  in  Senate  dacvr 
ment  No,  144,  second  session  Tweniy^fth  Congress,  appended  to  the 
memorial  of  the  heirs  of  Wade  Hampton,  which  was  presented  to  Con- 
gress in  1837. 

Whatever  practical  difficulties  might  have  arisen  at  that  time  in  an 
attempt  to  ascertain  the  side  lines  above-mentioned,  growing  out  of 
the  uncertainty  that  probably  existed  in  regard  to  the  precise  bounda- 
ries of  the  adjoining  locations,  it  must  be  admitted,  I  think,  that  the 
land  is  too  explicitly  described  on  the  face  of  the  grant  to  be  matter  of 
controversy.  The  front  is  bounded  on  the  river ;  it  has  a  common 
depth  of  forty  arpents,  which  could  readily  be  ascertained  by  a  survey, 
and  the  side  lines  are  described  by  the  adjoining  tracts ;  the  practical 
uncertainty  in  regard  to  which,  it  may  be  presumed,  constituted  one 
of  the  causes  which  led  to  the  petition  of  Conway  to  Unzaga,  herein- 
after mentioned. 

Pursuing  the  inquiry  in  the  order  of  events,  we  come  now  to  the 
grant,  which  is  the  principal  subject  of  dispute.  On  this  point  we 
have,  in  the  first  place,  what  purports  to  be  the  original  title  paper,  in 
the  form  and  language  in  which  it  was  first  executed  by  the  Spanish 
authorities  in  Louisiana.  It  having  been  furnished  by  the  Land  Office, 
and  appearing  to  be  genuine,  I  know  of  no  reason  to  question  its  au- 
thenticity, and  therefore  assume  that  the  claimants  are  entitled  to  the 
full  benefits  of  its  provisions,  so  far  as  their  rights  under  it  are  defined 
and  can  be  ascertained. 

It  contains  the  original  petition  of  Conway  addressed  to  Unzagai 
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and  his  order  of  survey  thereon ;  the  proces  verbal  by  Captain  Louis 
Andry  of  the  survey  made  by  him  under  the  order ;  and  the  grant 
made  by  Galvez,  the  successor  of  Unzaga. 

By  a  reference  to  the  translation  of  these  documents,  furnished  by 
the  claimants,  it  will  appear  that  the  petition  was  made  to  Unzaga  by 
Maurice  Conway,  and  bears  date  the  9th  September,  1776.  Omitting 
the  formal  part,  it  sets  forth  as  follows:  "That  your  petitioner  intend- 
ing to  go  and  establish  himself  in  the  upper  part  of  the  country,  on  the 
land  which  he  has  purchased  jointly  with  Alexander  Latil,  and,  with 
your  permission^  from  the  Houmas  Indians,  which  land  is  entirely  de- 
ficient of  fences,  and  is  cleared  out  upwards  of  a  league  in  the  depth, 
so  that  the  cypress  swamp  being  at  the  distance  of  about  one  league 
and  a  half  from  the  river,  your  petitioner  has  no  right  thereto  in  con- 
sequence of  your  not  having  granted  to  him  but  the  common  depth  of 
forty  arpents,  which  is  so  short  that  he  cannot  reach  the  cypress  trees 
necessary  for  making  fences,  and  other  work  absolutely  indispensible 
on  a  plantation,  therefore  your  petitioner  prays  you  will  grant  him  all 
the  depth  which  may  be  vacant  immediately  after  the  said  depth  of 
forty  arpents."  The  petitioner  further  states  that  he  is  the  sole  pro- 
prietor, having  purchased  the  moiety  which  belonged  to  Latil,  and 
prays  that  Unzaga  ''will  direct  Louis  Andry  to  come  and  put  your 
petitioner  in  possession  of  the  said  front  and  depth,  settina;  the  boun- 
daries, and  giving  to  your  petitioner  a  certificate  of  the  whole  for  his 
information  and  surety." 

Upon  this  petition  the  governor,  on  the  27th  September,  1776,  made 
his  order  or  decree,  in  which  he  directs  that  ''Captain  Louis  Andry 
shall  go  on  the  land  mentioned  in  the  foregoing  petition,  and  shall  put 
the  petitioner  in  possession  of  the  land  which  may  there  be  vacant  on 
the  Dack  of  the  forty  arpents  of  depth  which  he  possesses,  and  running 
in  the  same  directions ;  provided  tne  same  be  vacant  and  do  not  injure 
the  neighbors,  to  the  CTOCt  of  which  he  shall  set  and  mark  the  bound- 
aries, and  shall  extend  after  this  decree  a  procta  verbal  of  his  operations, 
which,  signed  by  him  and  the  said  neighbors,  shall  be  forwarded  to 
me,  that  I  may  cause  the  complete  title  to  issue." 

On  the  9th  October,  1776,  Captain  Andry  made  the  survey,  and  cer- 
tified that  he  went  on  the  land  alluded  to,  accompanied  by  Conway 
and  the  commandant  of  the  district,  Louis  Judice,  who,  understanding 
the  language  of  the  Indians,  he  requested  to  call  their  chief,  that  he 
he  might  show  the  upper  and  lower  boundaries  ;  that  the  said  Judice 
having  complied  with  the  request,  the  said  chief  came,  and  answered 
by  means  of  the  said  interpreter  and  commandant:  "that  the  said  land 
sold  by  him  extended  and  was  previously  occupied  by  the  said  Indians 
from  the  lower  boundary  of  Francis  Duhan,  on  the  upper  side,  to  the 
boundary  of  Michel  Chiasson,  on  the  lower  one;  which  names  do  not 
now  agree  with  those  mentioned  in  the  instrument  of  sale  in  conse- 
<]^uence  of  said  lands  having  passed  into  the  hands  of  several  owners 
since  the  said  period."  The  proces  verbal  then  proceeds  as  follows: 
"And,  immediately  after,  I  have  measured  the  space  between  those 
boundaries,  drawing  to  that  effect  in  the  woods  the  lines  necessary  to 
ascertain  its  extent,  (which  lines  are  marked  on  the  plan  or  sketch  of 
my  operations,  which  I  have  delivered  to  the  said  petitioner,)  and  found 
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that  it  contains  ninety-six  arpents  in  front  on  the  river,  growing  wider 
one  hundred  and  twenty  degrees  in  the  depth,  on  account  of  its  being 
situated  on  the  bend  of  the  river,  the  upper  line,  common  with  Francis 
Duhan,  running  north  fifty  degrees  to  the  west,  and  the  lower  one, 
common  with  Michel  Chiasson,  running  north  seventy  degrees  to  the 
east.  The  measurement  of  the  said  front  being  thus  made,  I  proceeded 
to  put  the  petitioner  in  the  possession  of  the  depth  granted  to  him  by 
the  foregoing  decree:  to  the  effect  of  which  I  went  back  to  the  upper 
line,  common  with  Francis  Duhan,  in  whose  presence  I  found  out  the 
boundaries  set  by  me  on  the  22d  December,  1773,  and  which  still  exist 
in  the  same  situation,  distance,  and  direction,  both  of  mulberry  wood 
— the  first  **♦  at  the  distance  of  thirty-seven  toises  or  fathoms  and 
two  feet  from  the  actual  bank  of  the  river,  and  the  second  ***  at  one 
arpent  or  thirtjr  toises  more  in  the  back ;  afterwards,  I  continued  in  the 
same  line  and  m  the  aforesaid  direction  of  north  fifty  degrees  west,  to 
the  depth  of  forty  arpents,  opening  to  that  effect  a  small  road  through 
the  woods,  at  wnich  place  I  caused  to  be  driven  two  feet  and  a  half 
into  the  earth  a  boundary  of  cypress  wood  *** ;  and  at  the  further  dis- 
tance of  two  arpents,  that  is,  at  forty-two  arpents  from  the  river,  I  set 
another  boundary,  similar  in  all  its  circumstances  to  the  one  just 
spoken  of.  This  line  being  thus  drawn,  I  went  to  the  lower  one,  com- 
mon with  Michael  Chiassson^  whom  I  also  called,  and,  after  measuring 
the  seven  arpents  which,  by  decree  of  the  27th  September  last,  the  gov- 
ernor aforesaid  granted  to  him,  I  caused  two  boundaries  of  mulberry 
wood  to  be  driven  in  the  said  line,  the  first  *  *  at  the  distance  of  twenty 
toises  from  the  actual  bank  of  the  river^  and  the  second  *  "*"  at  the  dis- 
tance of  twenty  toises  more  in  the  depth ;  after  that  I  coniinued  the 
said  line  through  the  wood,  in  the  same  direction  of  north  seventy 
degrees  east,  to  the  depth  of  forty  arpents,  at  which  point  I  caused  to 
be  driven  two  and  a  half  feet  into  the  earth  a  boundary  of  cypress 
wood  ***;  and  at  the  further  distance  of  two  other  arpents,  that  is,  at 
the  distance  of  forty-two  arpents  from  the  river,  I  caused  another  bound- 
ary, of  the  same  size  and  similar  in  all  its  circumstances  to  the  forego- 
ing, to  be  driven  into  the  earth,  in  order  that  the  diriection  may  not 
deviate.     And,  in  order  that  all  the  above  may  appear,  I  give  the 

S resent  certificate,  which  I  have  signed,  with  the  said  petitioner, 
[aurice  Conway,  and  the  said  commandant  and  interpreter  in  this 
transaction,  Louis  Judice,  the  said  Indian  chief,  named  Calabe,  and 
the  two  adjoining  neighbors,  Francis  Duhan  and  Michel  Chiasson, 
having  declared  not  to  know  how  to  sign:  all  which  I  do  attest,  at  the 
aforesaid  coast  or  district,  the  day  and  year  above  written."  The  pro- 
C€8  verbal  is  accordingly  signed  by  Andry,  Conway,  and  Judice. 

It  is  much  to  be  regretted  that  the  figurative  plan  or  sketch  referred 
to  by  Andry,  and  which  he  delivered  to  Conway,  had  not  been  pre- 
served, or,  if  still  in  existence,  that  it  had  not  been  produced  as  a  part 
of  the  evidence  in  the  case.  In  the  absence  of  that  paper,  it  will  become 
necessary  to  examine  the  procea  verbal,  or  official  certificate  of  survey, 
with  more  care ;  it  being  the  only  mode  of  ascertaining  the  lines  ac- 
tually run  on  the  occasion,  and  the  monuments  set  in  the  field  in  pur- 
suance of  the  decree  of  Unzaga,  and  the  essential  foundation  of  all  the 
initiatory  proceedings  upon  which  the  grant  is  based.     Of  necessity 
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there  must  be  some  guide  to  ascertain  the  boundaries  of  the  tract,  or 
the  whole  proceeding  would  be  void  for  uncertainty.  There  is  not,  at 
present,  in  the  case  any  other  evidence  than  this  certificate,  upon  which 
we  can  rely  for  this  information. 

On  the  21st  June,  1777,  Galvez,  the  then  governor  of  Louisiana, 
made  the  grant,  which  is  in  the  following  terms : 

'*  Bernardo  de  Galvez,  colonel  of  the  battalion  of  infantry  of  Louis- 
iana, governor,  intendent,  and  inspector  general  ipro  tempore  thereof, 
having  seen  the  foregoing  proceedings  of  the  second  adjutant  of  this 
place,  the  Captain  Louis  Andry,  concerning  the  possession  which  he 
has  given  to  Maurice  Conway,  by  virtue  of  the  foregoing  decree,  issued 
by  my  predecessor,  of  all  the  vacant  land  behind  or  in  the  rear  of  the 
forty  first  arpents  which  he  possesses,  by  ninety-six  arpents  in  front  of 
the  river,  running  in  the  same  direction  as  these ;  and  whereas,  the 
same  is  conformable  to  the  rules  made  touching  surveying  of  lands  and 
adjoining  neighbors,  so  that  no  injury  is  done  to  said  neighbors,  who, 
far  from  having  made  any  opposition,  have  consented  to  the  said  ope- 
rations, of  which  I  do  hereby  approve ;  and  using  the  faculty  that  the 
king  has  given  me,  I  grant,  in  his  royal  name,  to  the  said  Maurice 
Conway,  the  said  land  l^hind  or  in  the  rear  of  the  forty  arpents  which 
are  contained  in  his  plantation,  situated  in  the  district  of  Lafourche, 
by  ninety-six  in  front  on  the  river,  following  the  same  direction  as 
those,  in  order  that,  as  his  own  property,  he  may  dispose  or  enjoy  the 
same  conformably  to  the  said  operations,  and  complying  with  the  con- 
ditions prescribed  in  the  ordinances  made  on  the  subject  of  lands.*' 

Another  translation  of  the  petition,  order  of  survey,  procea  verbal  of 
the  survey,  and  the  grant,  is  to  be  found  in  Clarke's  Land  Laws,  page 
954,  substantially  the  same  as  that  furnished  by  the  claimants. 

The  survey  upon  which  the  grant  was  made  bears  date  the  9  th  Octo- 
ber, 1776;  and,  in  tracing  this  title,  I  have  omitted  any  reference  to  a 
small  tract  of  six  by  forty  arpents,  situate  on  the  upper  side  of  the  Hou- 
mas  claim,  which  Conway  purchased  of  Landry  on  the  18th  of  October, 
1776.  The  purchase  having  been  made  nine  days  after  the  survey  of 
Andry,  and  of  course  subsequent  to  all  the  initiatory  proceedings  upon 
which  the  grant  to  Conway  was  made,  it  can  in  no  way  affect  any  con- 
clusion that  may  be  formed  upon  the  terms  of  this  grant ;  nor  does  it 
appear  to  be  embraced  in  the  range  of  this  investigation. 

Having  thus  shown  the  origin  of  this  claim,  it  is  only  necessary  here 
to  remark  that,  under  the  grant,  the  claimants  insist  they  are  entitled 
to  a  tract  of  country  on  the  left  bank  of  the  Mississippi  river,  with  a 
front  of  a  league  and  one  seventh,  and  with  a  depth  extending  to  the 
rivers  Amite  and  Iberville,  and  Lake  Maurepas,  the  side  lines  diverg- 
ing from  the  front  north  fifty  degrees  west,  on  the  upper  side,  and 
north  seventy  degrees  east,  on  the  lower  side,  to  the  rear  boundary 
aforesaid,  and  including  by  estimate  more  than  one  hundred  and  eighty 
thousand  acres. — (See  plat  annexed,  marked  A.) 

The  United  States  acquired  the  territory,  at  that  time  known  as  the 
province  of  Louisiana,  by  the  treaty  concluded  at  Paris  the  30th  April, 
1803,  and  it  was  formally  delivered  to  the  United  States  on  the  20tb 
December,  of  the  same  year.  By  that  treaty  it  was  stipulated  that  the 
inhabitants  should  be  incorporated  into  the  Union,  and  admitted  as 
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soon  as  possible  to  the  rights  of  citizenship,  and  that  '^in  the  meantime 
they  shall  be  maintained  and  protected  in  the  free  enjoyment  of  their 
liberty,  property,  and  the  religion  which  they  profess." 

Subsequent  to  the  treaty,  and  in  anticipation  of  the  delivery  of  the 
territory.  Congress  passed  the  act  of  the  31st  October,  1803,  entitled 
"  An  act  to  enable  the  President  of  the  United  States  to  take  posses- 
sion of  the  territories  ceded  by  Prance  to  the  United  States,"  by  the 
treaty  aforesaid,  "and  for  the  temporary  government  thereof."  (2 
Statutes  at  Large,  245.) 

The  second  section  provides  "that,  until  the  expiration  of  the  pres- 
ent session  of  Congress,  unless  provision  for  the  temporary  govern- 
ment of  the  said  territories  be  sooner  made  by  Congress,  all  the  mili- 
tary, civil,  and  judicial  powers  exercised  by  the  officers  of  the  existing 
government  of  the  same  shall  be  vested  in  such  person  and  persons, 
and  ahaU  be  exercised  in  such  manner  as  (he  President  of  the  United 
States  shall  direct^  for  maintaining  and  protecting  the  inhabitants  of 
Louisiana  in  the  free  enjoyment  of  their  liberty,  property,  and  reli- 
gion." William  C.  C.  Claiborne,  of  Mississippi,  was  duly  appointed 
governor  of  Louisiana  on  the  same  day  the  act  passed. 

Shortly  after  the  surrender  of  the  province,  and  the  appointment  of 
Mr.  Claiborne  as  governor,  William  Donaldson,  in  behalf  of  himself, 
William  Marrcner,  and  Patrick  Conway,  describing  themselves  as 
owners  of  a  tract  of  land  called  the  Houmas,  presented  their  petition 
to  Governor  Claiborne,  stating  the  grant  of  the  tract  to  Maurice  Con- 
way, and  that,  "being  desirous  of  ascertaining  the  outlines  and  bound- 
aries of  the  said  land,  with  such  precision  as  to  avoid  any  interference 
with  the  proprietors  of  the  neighboring  grants,  and  thereby  prevent 
expensive  disputes,  humbly  prays  that  your  excellency  will  be  pleased 
to  permit  the  said  William  Marrener,  or  such  other  person  as  may  be 
appointed  for  that  purpose,  to  survey  the  said  tract  of  land,  and  mark 
the  boundaries  thereoi ;  and  at  the  same  time  the  directions  may  be 
given  to  the  proprietors  of  the  adjoining  patents  to  show  their  bound- 
aries to  the  said  surveyor,  that  he  may  avoid  any  interference  there- 
with, and  to  the  commandant  of  the  district  to  protect  him  from  all 
illegal  disturbances  in  the  prosecution  of  said  work." 

Upon  this  petition  Governor  Claiborne  made  the  subjoined  order : 
"  The  proprietors  of  land  adjoining  the  tract  within  mentioned  are  re- 
questea  to  show  their  respective  ^undaries,  and  the  commandant  of 
the  district,  if  necessary,  will  extend  to  the  surveyor  his  protection." 

The  petition  and  order  are  without  dates,  in  the  form  in  which  I 
find  them,  in  Senate  document  No.  45,  second  session^  Twenty-eighth 
Congress^  p»  20.  This  is  the  first  account  we  have  of  the  claim  under 
this  government. 

It  was  subsequently  laid  before  the  commissioners  appointed  under 
the  act  of  3d  March,  1805,  when  it  was  claimed  in  three  several  parcels 
— the  upper  tract  by  William  Donaldson  and  John  W.  Scott,  the 
middle  by  Daniel  Clarke,  and  the  lower  by  William  Conway. 

In  order  to  present  a  full  view  of  this  case,  it  now  becomes  necessary 
to  examine  certain  surveys  and  ancient  conveyances  which  were  laid 
before  the  oommissionem,  and  have  since  been  relied  on  as  supporting 
the  views  of  the  claimants  in  regard  to  the  extent  of  the  grant.         t 

uiyiii£fc!u  uy  ■^wJVjVJVt  Iv^ 


14  HOUMAS  LAND  CLAIKS. 

Ist.  The  Donaldson  and  Scott  tract. — On  the  28th  December,  1804, 
a  certain  Bartholomew  Lafon,  alleging  himself  to  be  a  surveyor  com- 
missioned by  Governor  Claiborne,  certified  a  plat  and  certificate  of  sur- 
vey of  this  tract,  conformably,  as  he  says,  to  a  survey  made  by  William 
Marrener  on  the  27th  June,  4th  August,  and  3d  December,  1804,  and 
to  measurements  executed  by  himself  on  the  Iberville,  which  he  de- 
scribes in  the  plat  as  the  northern  boundary,  carrying  back  the  depth 
to  that  river,  making  the  length  of  the  upper  line  four  hundred  and 
sixty  arpents  and  fifteen  toises,  and  the  lower  line  three  hundred  and 
eighty  arpents.  The  copy  of  this  certificate  will  be  found  in  the 
proceedings  before  said  board,  as  printed  in  Senate  Doc.  No.  45,  p.  17. 
See  also  plat  J?,  hereunto  annexed. 

The  first  title  papers  laid  before  the  commissioners  in  reference 
to  this  tract  consist  of  certain  proceedings  relating  to  a  judicial  sale 
in  the  matter  of  the  estate  of  Colonel  Gilbert  Anthony  St.  Maxent,  of 
which  a  certified  copy  in  Spanish  is  among  the  papers,  and  a  printed 
translation  is  annexed  to  the  aforesaid  memorial  of  the  heirs  of  Wade 
Hampton,  p.  24.  There  is  recited  in  the  proceedings  what  purports 
to  be  a  clause  of  the  will  of  St.  Maxent,  which  is  given  in  the  follow- 
ing words:  **I  declare  for  the  efiects  which  maybe  proper  to  have 
among  my  property,  a  plantation  in  the  place  called  Houmas,  at  about 
eighteen  leagues  from  this  city,  which  I  purchased  for  the  price  of  six 
thousand  dollars  from  Maurice  Conway,  about  seven  years  ago,  by  act 
passed  in  one  of  the  notaries'  o£Sces  of  this  city  aforesaid,  measuring 
eighteen  arpents  in  front,  by  upwards  of  four  leagues  in  depth."  The 
conveyance  referred  to  by  Maurice  Conway  to  St.  Maxent  is  not  given. 

The  extract  from  the  will  of  St.  Maxent  is  followed  by  an  authenti- 
cated copy  of  the  petition  of  Peter  de  Marigny,  with  the  order  thereon, 
which,  according  to  the  certificate,  appears  in  folio  276  of  the  proceed- 
ings. It  is  not  shown  to  whom  the  petition  was  addressed;  but  it  sets 
forth  that  no  more  than  fifteen  hundred  dollars  had  been  bid  for  the 
plantation,  and  that  he  thinks  it  will  be  proper  to  suspend  the  adjudi- 
cation thereof  until  the  month  of  November  then  next.  It  further  states 
that,  by  the  clause  of  the  will  of  St.  Maxent  before  quoted,  the  said 
plantation  measured  eighteen  arpents  front,  by  upwards  of  four  leagues 
m  depth ;  that  it  had  been  appraised  at  the  sum  of  four  thousand  five 
hundred  dollars  ;  whereas  the  sum  which  had  been  bid  for  it  was  but 
the  half  of  the  two  thirds  at  which  it  was  appraised ;  and  that  perhaps 
the  inhabitants,  ''being  ignorant  of  the  depth  belonging  to  the  said 
plantation,  have  not  made  the  biddings  according  to  the  value  which 
that  depth  must  give  it."  He  therefore  prays  that  an  order  issue  to 
Cantrelle,  the  commandant  of  the  post,  containing  this  representation 
and  the  decree  thereon,  and  directing  him  to  have  the  plantation  cried 
for  sale  until  August  next;  to  send  circulars  to  the  neighboring  posts 
to  receive  the  biddings  of  the  bidders  respectively ;  and,  informing  every 
one  of  the  depth,  to  cause  the  same  to  be  adjudged  in  whole  or  in 
parts ;  which  biddings,  in  the  month  of  August,  he  should  forward  to 
the  proper  tribunal,  that  the  adjudication  might  be  made  conformably 
thereto,  on  the  terms  of  credit  to  be  granted,  and  on  the  securities  to 
be  required  from  the  purchasers.  The  decree  thereon  was:  *'Let  it 
be  done  as  prayed  for." 
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On  folio  378,  which,  let  it  be  observed,  is  subsequent  to  the  forego- 
ing petition,  there  is  the  following  entry:  "And,  as  for  the  lands  of 
the  Houmas,  let  the  order  prayed  for  be  issued,  inserting  therein  the 
contents  of  the  foregoing  writing ;  and  let  appraisers  be  appointed  who, 
after  they  have  accepted  of  their  appointment,  and  promised  under 
oath  to  discharge  well  and  faithfully  the  duties  incumbent  on  them, 
shall  proceed  to  appraise  said  lands,  which  shall  be  sold  for  cash  in 
case  more  than  two  thirds  of  their  appraisement  value  shall  be  bid  for 
them,  and  the  proceeds  of  the  sale  shall  be  forwarded  by  the  first  secure 
opportunity. 

"  JOHN  VENTURA  MORALES, 
"LICENTIATE  MANUEL  SERRANO." 

Morales  was  intendant  of  the  royal  revenue,  and  this  decree  seems 
to  have  been  addressed  to  Evan  Jones,  the  then  commandant  of  the 
parish  of  Lafourche. 

On  the  1st  of  August,  1798,  Jones  received  the  order  on  his  way  to 
the  city  of  New  Orleans,  and,  in  a  communication  to  the  intendant, 
states  that  there  are  two  persons  in  the  city  suflSciently  acquainted 
with  the  quality  and  circumstances  of  the  land ;  therefore,  the  intend- 
ant could  order,  if  he  thought  proper,  that  they  appraise  the  same. — 
(See  Hampton's  memorial,  p.  25.^ 

On  the  3d  of  August,  1798,  m  consequence  of  the  above,  the  in- 
tendant directed  the  lands  to  be  appraised  by  Simon  Ducorneau  and 
Alexo  Lesassier.  The  said  Ducorneau  and  Lesassier  accordingly  ap- 
praised the  land  before  a  notary,  describing  it  at  about  twenty-four 
leagues  from  the  city,  and  "  that,  considering  that  the  said  lands  mea- 
sure about  twenty-nine  arpents  in  front  by  upwards  of  four  leagues  in 
depth,  they  do  appraise  the  same,  after  consultation  and  agreement 
between  them,  at  the  sum  of  twenty-four  hundred  dollars,  the  said  land 
being  now  uninhabited,  without  any  buildings  or  improvements  what- 
soever thereon ;  which  price  they  appraise  it  at,  as  the  one  which  they 
consider  it  is  worth,  and  no  more." 

Thereupon,  the  following  decree  was  made:  ''The  present  notary 
shall  call  on  the  printer,  and  showing  him  the  foregoing  appraisement, 
he  will  cause  him  to  publish  in  his  Gazette  a  notice  informing  the 
public  that  the  sale  of  said  lands  shall  take  place  on  the  13th  instant, 
at  four  o'clock  in  the  afternoon,  at  this  intendant's  house. 

''MORALES.'' 

The  notary  accordingly  caused  the  following  notice  to  be  published 
in  the  Gazette  of  the  9th  August,  1798: 

"  For  sale:  A  land,  of  twenty-nine  arpents  in  front  by  about  four 
leagues  in  depth,  situated  at  twenty-four  leagues  from  New  Orleans," 
&c. 

On  folio  382,  under  date  of  the  6th  of  August,  1798,  there  appears 
the  following  decree :  "  Whereas  the  foregoing  decree  is  to  be  executed 
only  in  case  Evan  Jones,  commandant  of  Lafourche,  should  not  have 
been  able  to  sell  said  lands,  let  an  order,  directed  to  him,  issue,  con- 
taining the  appraisement  and  this  decree,  directing  him  to  proceed  to 
the  said  sale,  for  cash,  provided  the  price  bidden  for  it  be  upwards  of 
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the  two  thirds  of  the  appraised  value,  there  being  no  higher  bidder,  to 
pay  the  sum  due  for  the  making  of  the  levee,  causing  the  receipt 
thereof  to  be  annexed  to  the  proceedings,  which,  together  with  the 
balance  of  the  proceeds  of  said  sale,  shall  be  forwarded  to  this  tribunal, 
and  to  give  due  notice  before  the  thirteenth  instant,  conformably  to 
what  has  been  already  decreed  on  this  subject. 

''JOHN  VENTURA  MORALES, 
'' LICENTIATE  SERRANO." 

It  appears,  however,  that  Commandant  Jones  had  sold  the  land  on 
the  12th  of  August,  1798  ;  and  it  is  worthy  of  special  notice  that,  in 
his  final  act  of  sale,  or  title  paper  to  the  purchaser,  to  complete  his 
action,  and  the  one  upon  which  all  the  rights  acquired  by  the  pur- 
chaser depend,  he  describes  the  land  sold  by  him  ''as  measuring 
twenty-nine  arpents  in  front  by  the  d^h  which  cotdd  be  found/' — (Sen. 
Doc.  No.  45,  p.  17.  See,  also,  translation  annexed  to  Hampton's  me* 
morial,  p.  26.) 

Louis  Faure  having  bid  $1,650,  more  than  two  thirds  of  the  ap- 
praised value,  and  no  person  outbidding  him,  the  said  commandant 
adjudged  the  said  lands  to  Faure  and  his  heirs  forever,  and  signed  the 
act  of  sale. 

The  next  title  paper  produced  before  the  board  of  commissioners  is  a 
conveyance  by  Faure  to  John  W.  Scott,  dated  2d  June,  1803.  (See 
Spanish  copy,  Senate  Doc.  No.  45,  p.  18.)  This  describes  the  land  as 
"  a  front  of  twenty-nine  arpents  upon  all  the  depth  which  can  be 
found." 

An  agreement,  under  date  3d  November,  1803,  between  John  W. 
Scott  and  William  Donaldson,  was  also  produced,  as  per  Spanish  copy^ 
p.  19,  which  describes  the  land  with  "a  front  of  twenty-nine  arpents, 
with  all  the  depth  which  can  be  found." 

2d.  The  Daniel  Clarke  tract. — The  said  Lafon,  on  the  25th  Septem- 
ber, 1805,  alleging  himself  to  be  a  surveyor  commissioned  by  Gover- 
nor Claiborne  as  aforesaid,  certified  a  plat  and  certificate  of  survey  of 
this  tract,  conformably,  as  he  says,  to  a  survey  made  by  Marrener,  and 
to  measurements  which  he,  Lafon,  had  executed  in  November,  1804, 
upon  the  river  Amite  and  environs  of  Galveston,  which  plat  was  com- 
posed of  two  parcels  of  land,  one  acquired  from  Marrener  and  the  other 
from  William  Conway,  in  which  he  represents  the  river  Amite  and 
Iberville  as  the  northern  boundary  of  the  tract,  giving  the  length  of 
the  lower  side  line  as  three  hundred  and  fifty  arpents,  and  giving  the 
upper  as  three  hundred  and  eighty  arpents. — ^(See  copy  of  certificate 
among  the  proceedings  of  the  commissioners.  Senate  Doc.  No.  45,  p. 
13.     See  also  plat  C,  hereunto  annexed.) 

Several  conveyances  were  also  laid  before  the  board  respecting  this 
portion  of  the  claim,  which  it  becomes  important  to  examine,  so  far  as 
relates  to  the  language  employed  in  describing  the  depth  of  the  grant. 

1.  Conveyance  bearing  date  14th  December,  1785,  from  the  pro- 
prietor, Maurice  Conway,  to  Patrick  Conway,  of  ''ten  arpents  of  front, 
with  the  depth  which  comprehends  the  title  of  the  said  lands." — (Sen- 
ate Doc.  No.  46,  p.  14.) 

2.  Conveyance,  datea  17th  March,  1802,  from  Patrick  Conway  to 
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William  Marrener,  of  "ten  arpents  of  front,  and  the  depth  correspond- 
ing to  the  title  granted  by  this  government  to  Maurice  Conway." — 
(Senate  Doc.  No.  45,  p.  14.) 

3.  Conveyance,  dated  8th  January,  1805,  from  William  Marrener* 
to  Daniel  Clarke,  as  "ten  arpents  front,  with  the  depth  according  to  the 
title  of  concession  conferred  hy  the  late  government  to  the  late  Maurice- 
Conway." — (Senate  Doc.  No.  45,  p.  15.) 

4.  Conveyance,  dated  11th  June,  1805,  William  Conway  to  Daniel 
Clarke,  of  a  portion  of  the  land  which  he  describes  as  "  having  ten 
arpents  of  face  upon  the  river,  bounded  above  by  the  lands  of  the  buyer 
and  below  by  those  of  the  seller,  and  extends  in  depth  to  the  river 
Amite,  sold  according  to  the  general  title  which  is  in  the  vender,  from 
having  acquired  it  from  Maurice  Conway,  by  act  of  the  27th  October, 
1786.— (See  Senate  Doc.  No.  45,  p.  13.) 

It  will  hereafter  appear  that  the  conveyance,  above  referred  to,  from 
Maurice  Conway  to  William  Conway,  was  produced  before  the  board 
in  the  proceedings  in  relation  to  the  third  tract,  and  that  it  does  not 
claim  to  the  Amite. 

3d.  The  William  Conway  tra^t. — ^In  this  case,  as  in  the  two  former, 
a  plat  and  certificate  of  survey  were  produced  before  the  commissioners, 
under  the  signature  of  Lafon,  beanng  date  20th  February,  1806,  in 
which  certificate  he  alleges  himself  to  be  a  deputy  surveyor  under  Isaac 
Briffgs,  surveyor  general  of  lands  south  of  Tennessee. 

The  certificate  of  survey  states  that  the  plat  conforms  to  surveys 
executed  by  Andry,  surveyor,  in  March,  1804,  and  those  which  he, 
Lafon,  made  in  December,  1803,  and  makes  the  front  twentynseven 
arpents,  and  the  depth  extending  back  to  the  river  Amite  and  Lake 
Maurepas. — (Senate  Doc.  No.  45,  p.  6.  See  also  plat  D,  hereunto  an- 
nexed.) 

The  petition  of  Maurice  Conway,  and  the  proceedings  thereon,  were 
also  produced. 

Pursuing  the  order  adopted  in  reference  to  the  other  tracts,  I  will 
now  proceed  to  examine  the  conveyances  offered  to  the  commissioners 
in  support  of  this  branch  of  the  title. 

1.  Conveyance  from  Maurice  Conway  to  William  Conway,  bearing 
date  27th  October,  1786,  by  which  he  conveyed  to  said  William 
"  twenty-seven  arpents  of  front,  more  or  less,  with  the  depth  according 
to  the  title  of  concession  that  his  excellency  Senor  Count  Oalvez  gave 
by  his  decree  of  the  21st  June,  1777."  By  the  same  deed  he  also  con- 
veyed to  said  William  eight  arpents  by  forty  in  depth,  acquired  by 
transfer  from  the  heirs  of  Landry,  18th  October,  1776. — (See  Senate 
Doc.  No.  45,  p.  10.} 

2.  Conveyance  of  Peter  Part  to  William  Conway,  dated  27th  March, 
1791,  by  which  he  conveyed  to  said  William,  in  exchange  for  other 
lands,  *^five  and  a  half  arpents  of  front,  by  the  depth  of  forty  arpents." — 
(Senate  Doc.  No.  45,  p.  11.) 

The  only  account  I  nave  been  able  to  discover  of  the  derivation  of 
Part's  title,  is  contained  in  the  aforesaid  certificate "  of  Lafon,  from 
which  it  appears  that  Conway  claimed  title  to  this  portion  of  the  lands 
included  in  the  plat,  under  a  conveyance  of  Maurice  Conway  to  one 
Oliver  Pollock,  which  it  appears  had  belonged  successively  to  a  Dr. 
Rep.  No.  150 ^2  "^  """  ^  ^— ^.v! 
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Anderson  and  one  Belsey  altaa  Miro,  who^  having  died,  four  and  a 
lialf  arpents  in  front  by  forty  in  depth  had  been  purchased  by  Part  from 
his  testamentary  executor,  and  exchanged  with  said  Conway  for  other 
lands.  It  is  by  no  means  certain  that  this  included  the  whole  of  the 
title  vested  in  Pollock,  as  will  be  seen  by  a  reference  to  the  deed  of 
Maurice  Conway  hereafter  mentioned.  The  only  one  of  these  convey- 
ances produced  before  the  commissioners  in  support  of  the  claim  to  this 
tract,  was  the  above-named  deed  of  Part  to  Conwav.  The  certificate 
also  states  that  William  Conway  claimed  the  rear  lands  as  heir  to  his 
uncle.  This  is  the  substance  of  William  Conway's  title,  according  to 
the  certificate  under  which  he  claimed  the  whole  lands  described  in  the 
plat.  • 

In  addition  to  the  conveyances  laid  before  the  commissioners,  I  find 
among  the  papers  annexed  to  the  memorial  of  the  heirs  of  Wade 
Hampton,  a  Spanish  copy  of  a  deed  by  Maurice  Conway  to  Oliver  Pol- 
lock, bearing  date  March  5,  1T78,  which  conveys  *'  thirty-six  arpents 
front,  and  the  depth  as  far  as  the  lake." — (See  Hampton's  memorial, 

P-21.) 

Annexed  to  the  memorial  aforesaid  is  also  a  mortgage  by  William 

Conway,  describing  himself  as  heir  of  Maurice  Conway,  to  Oliver  Pol- 
lock, bearing  date  February  5,  1T95,  in  which  he  describes  the  lands 
mortgaged  as  '^  thirty  arpents  of  front,  and  depth  as  far  as  the  lake." — 
(p.  23.) 

There  is  also  among  the  papers  transmitted  from  the  General  Land 
Office  what  purports  to  be  a  Spanish  copy  of  a  conveyance  or  mortgage 
by  William  Conway  to  John  Joyce,  dated  April  7,  1798,  in  which  he 
describes  the  lands  mortgaged  as  ^Hhirty  arpents  of  front,  and  the  depth 
as  far  as  the  lake." 

The  commissioners  appointed  in  pursuance  of  the  act  of  the  2d  March, 

1805,  and  possessing  no  other  authority  than  what  is  conferred  upon 
them  by  its  provisions,  confirmed  these  claims.  The  decisions  on  the 
Conway  and  Clarke  claims  bear  date  respectively  on  the  3d  March, 

1806,  and  the  decision  on  the  Donaldson  and  Scott  claim  on  the  10th 
of  the  same  month. 

The  following  is  that  on  the  Donaldson  and  Scott  claim : 

^'  William  Donaldson  and  John  W.  Scott  claim  a  tract  of  land  situ- 
ated in  the  county  of  Acadia,  on  the  left  bank  of  the  Mississippi,  about 
twenty-two  leagues  above  the  city  of  New  Orleans,  containing  twenty- 
nine  arpents  in  front,  with  the  depth  to  the  river  Amite,  bounded  on  the 
upper  side  by  land  of  one  Simonet,  and  on  the  lower  by  land  of  Daniel 
Clarke.  It  appearing  to  the  board,  from  an  instrument  of  writing 
exhibited,  that  said  land  was  sold  at  public  auction  on  the  12th  day  of 
August,  1798,  before  Evan  Jones,  at  that  time  commandant  of  La- 
fourche, to  Louis  Faure,  and  it  api)earing,  from  sundry  deeds  of  con- 
veyance, likewise  exhibited,  that  said  land  has  become  the  property  of 
the  present  claimant,  the  board  do  hereby  confirm  his  said  claim." 

The  other  two  are  so  nearly  similar  that  it  is  considered  unnecessary 
to  give  them.— (Senate  Doc.  No.  45,  pp.  12,  16,  21.) 

These  decisions  were  made  before  one  of  the  commissioners  became 
a  member  of  the  board ;  and,  as  far  as  he  was  authorized  to  do  so,  he 
dissented  from  them. — (Senate  Doc.  No.  45,  p.  6.) 
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Passing  over,  for  the  present,  the  consideration  of  the  various  acts 
of  Congress  subsequent  to  the  decisions,  it  only  remains,  in  order  to 
exhibit  a  summary  view  of  the  case,  to  trace,  as  briefly  as  is  consistent 
with  a  proper  understanding  of  the  subject,  the  action  of  the  executive 
department  of  the  government  in  relation  to  the  claim,  and  especially 
of  the  General  Land  Office,  and  to  examine  into  the  circumstances 
under  which  the  patents  were  issued^  with  the  sole  purpose  of  forming 
an  opinion  as  to  the  legality  of  the  authority  assumed  in  granting  them. 
In  order  to  a  better  understanding  of  the  subsequent  proceedings,  it  is 
proper  to  remark,  that  the  first  two  parcels  above  named  were  pur- 
chased by  the  late  General  Hampton,  of  South  Carolina,  prior  to  the 
issuing  of  the  patents,  and  now  appear  to  be  claimed  in  common  by 
Messrs.  Preston  and  Manning,  in  the  right  of  their  respective  wives, 
who  were  the  daughters  of  said  Hampton.  The  grantees  of  the  Con- 
way tract  have  also,  as  it  would  seem,  conveyed  their  interest,  which 
is  now  claimed  b^  Mr.  Bightor  and  others.  No  opportunity  has  been 
afforded  to  examine  either  of  these  conveyances. 

On  the  14th  January,  1829,  James  P.  Turner,  then  surveyor  gen- 
eral, addressed  a  communication  to  Mr.  Graham,  Commissioner  of  the 
General  Land  Office,  inclosing  to  him  a  rough  plat  of  the  tract  claimed, 
showing  its  locality  and  extent,  and  that  it  interfered  in  part  with 
other  grants  by  the  Spanish  government^  in  which  he  says,  that  '*  the 
Spanish  government  did  (previously  and  subsequent  to  the  date  of  this 
grant)  make  other  grants  to  a  number  of  individuals  within  the  limits 
now  pretended  to  be  covered  by  the  grant  of  Conway ;  and,  further,  I 
believe  it  will  not  be  denied  that  there  never  was  any  pretensions  made 
for  the  present  extent  of  the  claim  until  after  the  right  of  the  land  in 
question  became  vested  in  the  United  States.  And  there  is  still  another 
reason  why  this  grant  cannot  be  extended  to  the  Amite  river ;  that  is, 
the  petition  of  Conway,  the  decree  of  the  governor,  nor  the  proceedings 
of  the  surveyor,  call  for  nor  exhibit  no  such  boundary ;  and  it  is  a  fact 
well  known  that  it  was  the  custom  of  the  Spanish  surveyors,  in  all  cases 
where  the  grant  called  for  specified  boundaries,  to  exhibit  such  boun- 
daries in  their  plat  of  survey.  He  also  suggests  that,  if  governed  by 
the  customs  of  the  Spanish  government,  which  he  presumed  could  alone 
be  the  guide,  he  should  commence  at  a  certain  point,  run  General 
Hampton  ''off  such  depth  as  would  carry  us  back  on  the  upper  line, 
until  it  will  intersect  an  older  grant  marked  B,  which  appears  to  be 
strictly  conformable  to  the  decree  of  the  Spanish  governor,  although 
this  will  not  give  the  claim  a  depth  of  eighty  arpents  on  the  upper  line, 
which  I  believe  it  was  designed  to  have  if  found  to  be  vacant."  Ana 
he  requests  instructions. — {Sen,  Doc.  No.  45,  p.  24.) 

To  this  letter  Mr.  Graham  replied  on  the  1  Tth  February,  1829,  and 
expresses  the  opinion  that  the  ^rant  is  so  vague  in  its  terms,  as  to 
boundary  and  quantity,  that  it  will  be  necessary  for  the  courts  of  jus- 
tice to  interfere,  for  the  purpose  of  defining  and  designating  both ;  and 
that  it  is  impossible  the  courts  can  sanction  the  boundaries  as  claimed. 
He  says,  '^  the  object  and  purpose  for  which  the  grant  was  asked  and 
obtained  will,  therefore,  be  the  leading  considerations  on  which  the 
courts  will  probably  decide  the  question ;  and,  in  so  deciding,  they 
possibly  may  limit  the  grant  either  to  the  limits  of  the  survey  actually 
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made  by  Louis  Andry.  or  to  the  termination  of  eighty  arpents,  the 
usual  extent  granted  wnen  the  front  grant  was  deficient  in  timber  or 
otherwise ;  or  to  the  distance  of  one  and  a  half  league,  as  required  in 
the  petition.  Should  the  court  assume  any  of  these  limits^  facts  and 
circumstances  may  possibly  occur  in  the  investigation  of  the  subject 
that  may  induce  it  (the  court)  to  extend  the  back  line  so  as  to  be  equi- 
distant from  any  part  of  the  river.  If,  therefore,  in  making  your  sur- 
veys, you  assume  this  limitation  (to  wit,  a  league  and  a  half,)  as  the 
extent  of  the  grant  to  Maurice  Conway,  dated  the  21st  June,  1777,  I 
think  that  we  shall  have  given  full  scope  for  the  court  to  exercise  its 
discretion ;  and  if  the  grant  can  be  so  adjudged  as  to  exceed  those 
limits,  then  it  must  extend  to  the  utmost  boundary  of  Louisiana,  as 
they  existed  at  the  date  of  the  grant,  and  to  which  the  two  described 
lines  can  be  extended."  He  further  states  that  the  decision  of  the 
commissioners  can  only  be  considered  as  recognizing  the  validity  of 
the  grant  as  a  complete  title,  and  not  as  confirming  any  other  lands 
than  those  includea  in  its  terms ;  and  directs  the  surveyor  general,  in 
laying  down  the  tracts  on  his  plat,  to  designate  the  boundaries  as  far 
as  Andr^  surveyed  by  black  hues,  as  also  the  confirmed  claims  inter- 
fering with  it,  and  to  delineate  the  residue  of  the  tract  by  dotted  lines. — 
(Senate  Doc.  No.  45,  p.  26.) 

Mr.  Oraham  having  thus  decided  that  a  league  and  a  half  in  depth 
was  not  open  to  entry,  arid  given  directions  accoordingly,  the  lands  in 
the  rear,  between  that  and  the  Amite  river,  seem  to  have  been  treated 
as  public  lands,  and  numerous  sales  of  them  were  made  at  the  district 
land  office. 

The  views  of  Mr.  Brown,  the  successor  of  Mr.  Graham,  are  also  very 
clearly  stated  in  his  letter  of  the  17th  June,  1836,  addressed  to  the 
register  at  New  Orleans.  This  communication  appears  to  have  been 
prepared  in  consequence  of  one  received  from  Mr.  rreston,  wherein  he 
applied  for  a  patent ;  or  in  case  one  should  not  be  issued,  he  requested 
that  the  lands  within  the  limits  of  the  claim  should  be  withheld  from 
sale,  and  that  patents  should  not  be  issued  for  the  parcels  sold.  Respon- 
sive to  these  requests,  as  it  would  seem,  Mr.  Brown  says  to  the  register, 
^^that  although  this  office  cannot  recognize  the  claim  as  confirmed,  un- 
der any  circumstances,  to  the  extent  contended  for  by  the  parties  in- 
terested, yet,  as  the  law  prohibits  the  sale  of  any  lands  to  which  a  claim 
was  filed  in  due  time  *  *  *,  the  sale  of  any  portion  of  the  land  within 
the  limits  claimed  *  *  *  is  unauthorized."  lie  therefore  instructs  him 
to  withhold  all  lands  within  the  lines  claimed  from  entry,  and  to  send 
an  abstract  of  the  sales  made,  that  the  issuing  of  patents  may  be  pre- 
vented; and  directs  him,  in  case  he  should  deem  it  necessary,  to  pro- 
cure from  the  surveyor  general  a  diagram  showing  the  lands  included 
in  the  grant  as  claimed  before  the  commissioners. — (Senate  Doc.  No. 
45,  p.  28.) 

On  the  same  day  he  also  addressed  a  communication  to  Mr.  Nich- 
olas, then  one  of  the  senators  from  Louisiana,  by  whom  the  letter  of 
Mr.  Preston  had  been  sent  to  him,  stating  that,  inasmuch  as  he  did 
not  consider  the  claim  as  recognized  by  the  United  States  to  the  extent 
claimed,  he  could  not  issue  a  patent^  but  had  directed  the  register  to 
vithhold  the  lands  from  entry. — (Senate  Doc.  No.  45,  p.  28.) 
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In  1837,  Mr.  Preston  again  applied  to  the  Greneral  Land  Office, 
alleging  that  the  land  officers  at  ^ew  Orleans  had  permitted  preemp- 
tions and  floats  to  be  located  on  the  land,  and  requested  them  to  be 
cancelled. — (Senate  Doc.  No.  45,  p.  29.) 

The  papers  in  the  case  were  thereupon  submitted  by  Mr.  Whitcomb, 
the  then  Commissioner,  to  Mr.  Birchard,  the  Solicitor  of  the  Greneral 
Land  Office,  who,  on  the  2d  December,  1837,  ^ave  his  written  opinion 
that  the  claimants  have  ''no  legal  title  or  equitable  right  whatever  to 
any  land  without  the  bounds  of  the  tract  heretofore  surveyed  for  them, 
as  derived  from  the  Spanish  government,  from  the  Indians,''  or  from 
the  United  States ;  and  that  the  parties  who  had  purchased  had  acquired 
an  equitable,  if  not  a  legal,  ri^ht  to  demand  that  their  titles  should  be 
perfected ;  and  suggested  to  the  Commissioner  that  he  should  recom* 
mend  to  Congress  to  quiet  all  doubt  about  the  titles  of  the  purchasers 
by  a  special  act. — (Senate  Doc.  No.  45,  pp.  40,  42.) 

On  the  27th  December,  1837,  the  memorial  of  Mr.  Preston,  in  behalf 
of  the  heirs  of  General  Hampton,  before  referred  to,  was  presented  to 
the  Senate,  in  which  he  prays  that  the  Commissioner  of  the  General 
Land  Office  should  be  directed  to  refuse  titles  to  those  who  had  pur- 
chased by  preemption  or  otherwise,  by  refunding  the  money  paid  and 
taking  up  the  certificates  of  entry  as  far  as  possible ;  as,  also,  that  he 
should  be  directed  forthwith  to  issue  a  patent  for  the  whole  of  the  claim. 
This  memorial  was  ordered  to  be  printed  on  the  29th  January,  1838, 
and  is  Senate  Doc.  No.  144,  second  session  Twenty-fifth  Congress.  The 
Journal  of  the  Senate  shows  that  the  Committee  on  Private  Land 
Claims,  to  whom  it  had  been  referred,  were  discharged  from  the  sub- 
ject on  the  7th  July,  1838. 

It  next  appears  that  Mr.  Secretary  Woodbury,  on  the  14th  Febru- 
ary, 1838,  made  a  communication  to  the  Senate  respecting  land  claims 
in  Louisiana,  jsontaining  a  report  from  Mr.  Whitcomb,  in  which  the 
latter  concurs  in  the  aforesaid  conclusions  of  Mr.  Birchard  with  respect 
to  the  claim. — (See  Senate  Doc.  No.  197,  second  session  Twenty-fifth 
Congress,  p.  2.^ 

Nothing  further  seems  to  have  been  done  in  the  case  until  the  19th 
March,  1839,  when  an  application  was  made  in  behalf  of  some  of  the 
purchasers  from  the  government  for  patents,  and  suggesting,  also,  that 
the  land  officers  should  be  directed  to  receive  payment  from  the  pre- 
emptioners  who  had  presented  the  evidences  of  their  claims. — (Senate 
Doc.  No.  45,  pp.  43,  48.)  This  application  being  referred  to  the  Solic- 
itor, he,  on  the  20th  March,  1839,  ahered  to  his  former  views,  and 
expressed  the  opinion  that  the  purchasers  were  entitled  to  patents.  He, 
however,  advised  the  Commissioner,  as  the  question  was  important,  and 
his  predecessor  had  disagreed  on  the  subject,  that  he  should  ask  the 
opinion  of  the  Attorney  General  and  the  direction  of  the  Secretary  of 
the  Treasury. — (Senate  Doc.  No.  45,  p.  48.) 

Mr.  Whitcomb,  accordingly,  on  the  3d  April,  1839,  submitted  the 
matter  to  Mr.  Woodbury,  the  Secretary  of  the  Treasury. — (Senate 
Doc.  No.  45,  p.  49.) 

It  is  evident  from  the  communication  of  Mr.  Whitcomb  of  June, 
1839,  to  the  counsel  of  the  parties  applying  for  patents,  as  well  as  by 
the  letter-book  of  this  office,  that  the  question  in  some  form  was  suIh 
mitted  to  Mr.  Grundy,  the  then  Attorney  General. — (Senate  Doc.  No 
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45,  p.  44.)  In  his  letter  of  the  16th  May,  1839,  returning  the  papers 
to  the  Secretary  of  the  Treasury,  Mr.  Grundy  says:  "  I  have  had  a 
full  and  free  conversation  with  the  Commissioner  of  the  General  Land 
Office,  and  we  concur  in  the  opinion  that  Congress  alone  possesses  the 
power  to  make  a  fair  and  just  disposition  of  the  subjects  in  controversy ; 
that  much  public  mischief  might  arise  should  the  executive  branch  of 
the  government  proceed  to  act  at  this  time ;  and  that  Congress  should 
be  applied  to  at  an  early  day  in  the  next  session  to  take  such  measures 
as  justice  to  the  respective  parties  may  demand.  Believing  this  to  be 
the  most  correct  and  judicious  course,  I  herewith  return  the  papers 
relative  to  these  two  cases  which  were  transmitted  to  me,  at  the  same 
time  assuring  you  that,  should  you  think  the  public  interest  would  be 
promoted  by  an  earlier  action  on  the  subject,  upon  your  giving  me  an 
mtimation  to  that  effect,  and  furnishing  me  again  with  the  papers,  I 
will  promptly  transmit  to  you  such  opmions  as  in  my  judgment  the 
law  of  the  respective  cases  will  warrant." 

It  does  not  appear  that  any  special  report  was  ever  made  by  the  Com- 
missioner of  the  General  Land  Office,  but  the  Senate  having  liefore  them 
the  communication  of  Mr.  Woodbury,  of  the  14th  February,  1838,  and 
the  opinion  of  Mr.  Birchard,  with  respect  to  this  claim,  which  was 
transmitted  at  the  same  time,  ordered  the  petition  of  Wade  Hampton 
to  be  taken  from  the  files,  and  referred  to  the  Committee  on  Private 
Land  Claims.  (Senate  Journal,  Ist  Sess.  26th  Congress,  p.  40.)  In 
pursuance  of  this  referrence,  the  committee  reported  a  bill.  No.  361  of 
that  session,  which  proposed  to  confirm  the  claims  made  by  Donaldson 
and  Scott,  and  Clarke  and  Conway,  "to  the  extent  of  two  leagues  fronV 
ing  on  the  Mississippi,  and  running  back  for  quantity,"  which  was 
read  the  first  time.  No  further  action  appears  to  have  been  had  on 
this  bill,  and  it  never  became  a  law. 

The  counsel  for  the  purchasers  from  the  government. having  again 
applied  to  the  Land  Office  for  patents,  the  Commissioner,  on  the  3d 
October,  1840,  addressed  a  communication  to  the  Secretary  of  the 
Treasury,  giving  further  explanation  in  regard  to  the  claim,  in  which 
he  states  the  reporting  of  the  bill  above-mentioned,  limiting  it  to  two- 
leagues  fronting  on  the  Mississippi,  and  running  back  for  quantity, 
ana  that  this  '^  must  be  understood  as  two  leagues  superficial  measure,'' 
and  that  it  furnishes  an  indication  that  the  claim  was  not  considered 
of  greater  extent.  He  further  states,  that  the  purchasers  of  the  back 
land  were  desirous  that  pateuts  should  issue  to  them,  and  others  re- 
siding on  different  portions  of  it  were  anxious  the  same  should  be 
brought  into  the  market.  He  therefore  requests  instructions  in  the 
premises,  suggesting,  as  but  a  short  time  would  elapse  before  the  next 
session  of  Congress,  whether  it  would  not  be  better  to  defer  any  further 
steps  until  opportunity  was  afforded  for  legislation.  (Senate  Doc.^ 
No.  45,  p.  53.)  And  Mr.  Woodbury  concurred  in  this  suggestion. — 
(Page  54.) 

It  Airther  appears,  by  a  communication  from  the  register  of  the  land 
office  at  New  Orleans,  of  the  13th  February,  1841,  that  Mr.  Rightor 
applied  to  him  for  three  patent  certificates,  in  the  names  of  Donaldson 
and  Scott,  Clark,  and  Conway,  and  produced  plats  to  him,  drawn  by 
H.  T.  Williams,  then  surveyor  general  of  Louisiana,  and  certified  by* 
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him,  that  having  referred  to  the  letters  of  Mr.  Graham  and  Mr.  Brown, 
he  had  heen  led  to  the  opinion  that  the  claims  were  never  considered 
.  as  definitely  confirmed  ;  and  that,  under  these  circumstances,  he  had 
declined  issuing  the  patent  certificates,  and  he  requests  instructions. 
(Senate  Doc.  No.  45,  p.  54.)  In  reply  to  this  letter,  Mr.  Whitcomb, 
on  the  30th  June,  1841,  requested  tne  register  to  defer  any  action  on 
the  application  to  issue  patent  certificates,  until  he  should  be  instructed 
on  the  subject  by  the  department. — (Page  55.) 

It  appears,  however,  that  in  the  meantime  an  application  was  made 
to  the  register  at  New  Orleans  for  certified  copies  of  the  proceedings 
before  the  board  of  commissioners  who  had  confirmed  the  claim,  and 
that  on  the  12th  June,'  1841,  the  register  had  furnished  them  in  the 
cases  of  the  Donaldson  and  Scott  and  Clark  claims.  He  certifies  in 
the  case  of  the  first-named  parties,  as  follows:  *'that  the  document 
just  above  written  is  a  full  copy  of  the  decision  of  the  late  board  of 
commissioners,  for  the  eastern  district  of  the  late  Territory  of  Orleans,  on 
the  claim  of  William  Donaldson  and  John  W.  Scott,  as  taken  from 
the  decisions  on  land  claims  of  said  board  in  this  office."  He  also 
certifies  ^^that  the  foregoing  plat  of  survey,  (Lafon's  plat,)  and  the 
several  other  documents  produced  in  evidence  in  support  of  the  claim, 
are  true  copies  taken  from  the  records  in  my  possession,  and  forming 
part  of  the  archives  of  this  office. ' '  (Senate  Doc. ,  No.  45,  p.  21 .)  The 
certificate  on  the  proceedings  in  the  case  of  the  Clark  claim,  is  in  the 
same  terms,  (page  16.)  That  in  the  case  of  Conway  is  dated  16th  Sep- 
tember, 1841,  and  is  also  similar,  (page  12.)  It  is  alleged  that  these 
are  certificates  of  confirmcUion  within  the  true  meaning  of  the  acts  of 
Congress  relating  to  land  claims  in  the  Territory  of  Orleans.     This 

r)int  is  one  of  considerable  importance,  and  will  be  examined  when 
come  to  consider  whether  the  patents  were  issued  in  pursuance  of  a 
lawful  authority. 

It  also  appears,  that  H.  T.  Williams,  surveyor  general  of  Louisiana, 
on  the  6th  July,  1841,  certified  from  field  notes  of  various  surveyors 
on  file  in  his  office,  plats  and  certificates  of  survey  for  the  Donaldson 
and  Scott  and  Clarke  claims,  carrying  the  boundaries  to  the  Amite  river, 
but  excluding  lands  claimed  under  other  grants.  The  Donaldson  and 
Scott  claim  he  certified  to  contain  36,582  acres,  and  that  of  Clarke, 
28,117  acres. — (See  certificates  of  survey.  Senate  Doc.  No.  45,  pp.  22, 
23,  and  plats  £  and  F,  hereto  annexed.*) 

On  the  9th  August,  1841,  Mr.  Isaac  T.  Preston,  one  of  the  counsel 
of  Rightor,  the  claimant  of  the  Conway  tract,  made  an  application  to 
the  (>)mmissioner  of  the  General  Land  Office,  producing  certain  docu- 
ments, and  claiming  a  patent  under  an  act  of  the  18th  April,  1814. 
He  also  presented  an  answer  to  the  report  of  Mr.  Birchard.  (Senate 
Doc.  No.  45,  p.  35.)  These  papers  appear  to  have  been  referred  to 
the  Solicitor  of  the  General  Land  Office,  Mr.  Hopkins,  who,  on  the 
30th  September,  1841,  expressed  the  opinion  that  the  title  was  valid, 
that  the  extent  of  the  claim  was  legally  substantiated,  and  '*with 
some  hesitation,"  decided  that  the  act  of  18th  of  April,  1814,  confirmed 
the  claim,  and  that  the  claimants  were  entitled  to  a  patent  for  the 
quantity  of  land  confirmed  to  them  by  the  board  of  commissioners. — 
(Senate  Doc.  No.  45,  p.  35.) 
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The  application  of  Mr.  Preston,  the  report  of  Mr.  Hopkins,  and 
other  documents,  were  transmitted  by  Mr.  Huntington,  Commissioner 
of  the  General  Land  Office,  to  Mr.  Forward,  then  Secretary  of  the 
Treasury,  on  the  14th  February,  1842,  requesting  that  the  opinion  of 
the  Attorney  General  might  be  taken.  (Senate  jOoc.  No.  45,  p.  89.) 
Before  any  opinion  however  was  given,  the  papers  were  returned  to  the 
Land  Office,  no  doubt  with  a  view  to  procure  a  statement  of  the  case ; 
and  on  the  9th  August,  1842,  Mr.  Blake,  the  successor  of  Mr.  Hun- 
tington, again  transmitted  them  in  a  communication  to  Mr.  Toung, 
Acting  Secretary  of  the  Treasury,  giving  a  "  history  of  the  facts,"  and 
propounding  certain  questions  for  consideration,  as  to  the  extent  of 
the  grant,  and  whether  the  act  of  the  18th  April,  1814,  was  applicable 
to  and  confirmed  the  claim.  (Senate  Doc.  No.  45,  p.  94^  The  papers, 
it  seems,  were  again  sent  to  Mr.  Legar^,  then  Attorney  Greneral,  wliose 
first  action  upon  the  subject  was  to  submit  to  Mr.  Blake  the  following 
important  inquiries : 

1.  Whether   ' 'a  patent  has  ever  been   granted  on  any  complete 
rench  or  Spanish  title,  beyond  the  extent  oi  one  league  square,  within 

the  Territory  of  Orleans  ? 

2.  ''Whether  any  certificates  of  confirmation  have  ever  been  issuedby 
the  commissioners,  on  complete  titles  as  aforesaid,  beyond  the  extent 
of  one  league  square?" 

Mr.  Blake  replied  to  the  Jirat  in  the  negative,  so  far  as  he  had  been 
able  to  ascertain  by  a  cursory  examination  of  the  records.  In  expla- 
nations that  followed,  he  deemed  it  proper  to  mention,  that  in  the  case 
of  Miller  and  Fulton,  confirmed  by  the  act  of  the  29th  April,  1816, 
Mr.  Oraham  recognized  the  right  of  the  claimants  to  a  confirmation 
for  a  league  square  for  each  tribe  of  Indians  from  whom  they  pur- 
chased, and  the  patent  was  granted  accordingly.  The  case  is  not 
stated  as  an  exception  to  the  general  answer  in  the  negative,  and  an 
examination  of  the  whole  communication  to  which  I  refer  will  show 
that  it  cannot  be  regarded  in  that  light.  He  also  answered  the  second 
in  the  negative,  and  gave  some  explanations.  (Senate  Doc.  45,  p. 
101.)  About  the  same  time,  the  counsel  for  some  of  the  purchasers 
under  the  government  made  an  application  for  patents,  or  to  have 
their  entries  cancelled,  and  Mr.  Preston  made  a  representation  upon 
the  subject,  in  which  he  insisted  that  the  aforesaid  order  of  Mr.  Brown 
was  merely  prospective  in  its  operation,  leaving  the  unlawful  occu- 
{lants  in  full  and  quiet  possession,  and  that  they  subjected  the  land, 
timber,  &c.,  to  depredation,  and  therefore  requested  that  they  should 
be  notified  and  warned  of  their  true  condition. — (Senate  Doc.  No.  45, 
p.  103.) 

Mr.  Le^are,  on  the  2d  September,  1842,  considered  the  question 
whether  the  land  within  the  limits  of  the  claim  was  subject  to  entry, 
and  communicated  the  following  opinion  to  the  Acting  Secretary  of 
the  Treasury : 

*' There  can  be  no  doubt,  in  my  opinion,  that  the  sales  made  to  pre- 
emptioners  within  the  (admitted  or  ascertained)  limits  of  the  Houmas 
claim,  are  entirely  void  under  the  6th  section  of  the  act  of  1811.  But 
(Tommissioner  Graham's  order  proceeded  on  the  assumption  that  the 
lands  he  offered  for  sale  were  not  included  within  the  bounds  of  that 
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claim.  Commissioner  Brown,  without  conceding  its  validity  to  the 
whole  extent,  seems  to  have  admitted  that  it  had  been  regularly  pre- 
ferred before  the  commissioners  to  that  extent.  I  am  not  yet  prepared, 
from  any  information  I  possess,  to  speak  to  this  fact.  I  only  answer 
hypothetically,  assuming  the  lands  in  question  to  be  within  the  claim 
as  propounded  to  the  commissioners  under  the  acts  of  1805,  1806,  and 
1807.  The  executive  clearly  had  no  authority  to  dispose  of  them  with- 
out a  special  act  of  Congress.  The  Land  Office  will  therefore  reftise 
patents  on  all  certificates  which  they  shall  be  satisfied  fall  within  that 
category.  Whether  the  entries  not  heretofore  patented  shall  be  can- 
celled, depends  upon  the  practice  of  that  office,  which  must  have  been, 
I  should  think,  settled  long  ago,  and  which  I  do  not  wish  or  mean  to 
disturb. 

As  to  patents  issued  by  Mr.  Graham,  I  see  no  remedy  but  in  the 
courts.  If  issued  on  lanas  covered  by  a  complete  Spanish  grant,  they 
are,^  of  course,  void^  and  will  be  so  declared  whenever  they  shall  be  set 
up  in  an  ejectment.  I  should  have  greatly  preferred  to  retain  my 
opinion  on  this  as  on  the  other  points  of  this  case  for  fuller  considera- 
tion, and  give  it  now  only  because  it  seems  to  be  impatiently  called 
for  by  the  claimants."  (Senate  Doc.  No.  45,  p.  104.^  No  opinion 
was  ever  given  by  Mr.  Legare  on  the  other  points  submitted,  as  to  the 
extent  of  the  grant,  or  .whether  the  claim  had  been  confirmed  by  the 
act  of  the  18th  April,  1814. 

Whilst  the  case  was  pending  before  Mr.  Legare,  Mr.  Blake  addressed 
a  letter,  on  the  Tth  October,  1842,  to  Mr.  Newcomb,  the  surveyor 
general,  in  which,  after  stating  that  he  finds  a  plat  in  his  office  certi- 
fied by  Mr.  Newcomb,  representing  a  survey  of  the  Conway  portion  of 
the  claim,  he  says  that  the  extent  was  not  finally  settled,  nor  was  the 
surveyor  authorized  to  decide  that  matter,  nor  to  approve  of  a  survey, 
until  the  question  was  determined,  and  instructions  given  him ;  and 
concludes  that,  until  the  Attorney  General  should  decide  the  question, 
the  case  must  be  considered  as  suspended.  (Senate  Doc.  No.  45,  p. 
105.)  Mr.  Blake  also  addressed  another  letter  to  Mr.  Newcomb,  on 
the  8th  November,  1842,  on  the  subject  of  certain  complaints  made 
against  him  by  persons  representing  themselves  as  residents  on  the 
Amite  and  Blind  rivers,  respecting  the  certificate  given  by  him  to  the 
survey  of  the  Conway  tract,  in  which  Mr.  Blake  states  that  he  had 
been  and  was  disposed  to  believe  that,  at  the  time,  the  surveyor  gen- 
eral was  not  aware  of  the  instructions  of  1829  and  1836,  and  of  the 
fact  that  the  <][uestion  of  limits  had  not  been  finally  determined  by  the 
proper  authorities. — (Senate  Doc.  No.  45,  p.  106.) 

On  the  20th  January,  1843,  Peter  Laidlaw,  the  register  at  New 
Orleans,  issued  patent  certificates  in  the  Donaldson  and  Scott,  and 
Clarke  claims,  and  advised  the  Commissioner  of  the  General  Land  Office 
thereof.     The  certificate  in  the  first  mentioned  claim  is  as  follows: 

"It  is  hereby  certified,  that,  in  pursuance  of  the  act  of  Congress 
passed  on  the  18th  day  of  April,  1814,  entitled  'An  act  concerning 
certificates  of  confirmation  of  claims  to  land  in  the  State  of  Louisiana,' 
William  Donaldson  and  John  W.  Scott  have  been  confirmed  in  their 
claim  to  a  tract  of  land  situated  in  the  county  of  Acadia,  numbered 
133  in  the  report  of  the  board  of  commissioners  for  ascertaining  and 
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adjusting  the  titles  and  claims  to  land  within  the  eastern  district 
of  the  Territory  of  Orleans,  dated  at  New  Orleans,  the  4th  March, 
1806,  designated  as  (here  the  sections  are  described^  containing 
36,582  19  acres,  as  per  plat  herewith.  Now,  therefore,  oe  it  known, 
that,  on  presentation  of  this  certificate  to  the  Commissioner  of  the 
General  Land  OflEice,  the  said  William  Donaldson  and  John  W.  Scott 
shall  be  entitled  to  receive  a  patent  for  the  land  herein  described." 
The  certificate  in  the  case  of  the  Clarke  tract  is  similar  in  its  character. — 
(Senate  Doc.  No.  45,  p.  125,  and  plats  E  and  P  hereto  annexed.]) 

Mr.  Blake,  on  receiving  the  letter  of  the  register  advising  him  of 
the  issuing  of  these  certificates,  wrote  in  reply  under  date  of  the  10th 
February,  1843,  stating  that,  by  a  letter  of  the  10  June,  1841,  his 
predecessor  had  been  requested  to  defer  the  issuing  of  a  patent  certifi- 
cate until  he  might  be  definitively  instructed  by  tne  department,  and 
says:  "In  view  of  that  communication  to  the  register,  I  am  surprised 
to  learn  that  you  have  issued  the  certificates  you  mention ;  and,  as 
questions  connected  with  the  confirmation  and  limits  of  the  Houmas 
claim  have  been  submitted  to  the  supervisory  power^  and  have  not  yet 
been  definitively  settled,  you  will  recall  those  certificates,  and  suspend 
them  until  you  receive  further  advice  from  the  department."  (Senate 
Doc.  No.  45,  p.  106.)  He  also  advised  Newcomb,  the  surveyor  general, 
on  the  28th  of  July,  1843,  that  he  was  not  authorized  to  give  an  offi- 
cial sanction  to  any  plat  without  definite  instructions  from  the  depart- 
ment.— (Senate  Doc.  No.  45,  p.  111.) 

Some  of  the  purchasers  from  the  government  having  applied  to  the 
General  Land  Office,  in  March,  1843,  that  the  sales  to  them  might  be 
cancelled,  and  the  purchase-money  refunded  to  them,  Mr.  Blake  sub- 
mitted this  subject  to  Mr.  Spencer,  then  Secretary  of  the  Treasury,  on 
the  Yth  June,  1843.  (Senate  Doc.  No.  45,  n.  108.)  Mr.  Spencer  accord- 
ingly examined  the  question  submitted  to  nim,  and  on  the  24th  July, 
1843,  communicated  his  decision  to  Mr.  Blake,  in  which  he  states 
"that,  admitting  that  Commissioner  Graham  was  wrong,  that  the  sales 
in  question  were  unauthorized  and  void,  yet  the  money  paid  is  in  the 
treasury,  and  it  cannot  be  taken  out  without  an  application  to  Congress. 
The  act  of  12th  January,  1825,  authorizes  this  department  to  refund 
only  when  the  United  States  has  no  title  to  the  land  sold,  and  that  act 
does  not  reach  this  case ;  because,  if  the  money  is  ordered  to  be  refunded, 
that  order  must  proceed  on  the  ground  that  the  Houmas  title  over  the 
land  in  question  is  good.  I  cannot  and  will  not  decide  that  question. 
But  I  do  not  admit  that  Mr.  Graham  was  wrong,  and  that  the  sales  in 
question  were  unauthorized  and  void.  The  third  section  of  the  act  of 
3d  March,  1811,  I  am  inclined  to  think,  had  no  other  effect  than  to 
suspend  the  executive  power  to  offer  for  sale  lands  to  which  claims  had 
been  duly  preferred,  until  the  final  decision  of  Congress  thereon.  From 
the  date  of  the  confirmatory  act,  all  lands  lying  without  the  limits  of 
the  claim,  as  confirmed,  would  be  relieved  from  that  suspension,  and 
become  public  landsy  and  subject  to  preemption  rights  attaching  to 

Sublic  lands.  The  validity  of  these  sales,  therefore,  depends  on  the 
ecision  of  the  question,  *when  and  with  what  limits  has  the  Houmas 
claim  been  confirmed,  if  confirmed  at  all?'  And,  until  that  question 
is  settled,  no  money  can,  under  existing  laws,  be  drawn  from  the 
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treasury  for  the  purpose  of  being  refunded  on  account  of  these  sales ; 
the  power  to  refund,  under  the  act  of  1825,  depending  in  this  case  on 
the  conflict  of  these  sales  with  the  Houmas  claim  as  a  valid  and  legal 
title,  and  not  because  they  were  made  in  violation  of  the  act  of  1811, 
as  alleged."  He,  therefore,  was  of  opinion  that  there  was  no  authoriy 
in  the  department  to  refund  the  money  claimed. — (Senate  Doc.  No.  45, 
p.  110. 

The  counsel  for  the  purchasers,  it  appears,  addressed  a  communica- 
tion to  Mr.  Spencer,  on  the  12th  August,  respecting  his  decision  de- 
clining to  refund  the  purchase-money,  which  is  not  among  the  papers 
sent  me.  To  this  communication,  Mr.  Spencer  replied,  on  the  28th 
August,  1843,  as  follows:  ''The  case  is  briefly  this:  the  Secretary  of 
the  Treasury  is  authorized  by  law  to  refund  the  purchase-money  for 
erroneous  sales  of  land  only  where  the  United  States  had  no  tide  to 
the  lands  sold.  Whether  this  department  can,  in  this  case,  regard  the 
United  States  as  having  had  title  or  not,  depends  on  the  decision  of  the 
question,  whether  the  'Houmas  claim'  has  oeen  confirmed  by  law,  or 
its  validity  Judicially  established;  and  if  so,  to  what  extent?  The 
power  of  this  department  to  refund,  in  this  case,  depending  on  the 
conflict  of  these  sales  with  the 'Houmas  claim,'  so  ascertained  and 
decided  to  be  valid,  I  know  of  no  'confirmation  or  other  legal  estab- 
lishment' of  the  Spanish  grant  to  Houmas.  It  is  because  the  question 
of  title  is  to  be  determined  by  the  courts,  that  I  refuse  to  decide  it. 
There  may  be  a  cloud  upon  the  title  of  the  United  States  which  justifies 
the  General  Land  Ofiice  in  declining  to  issue  a  patent,  and  yet  the 
want  of  title  may  not  be  so  clear  as  to  justify  the  Secretary  of  the 
Treasury  in  refunding  the  money.  I  have  no  doubt  as  to  the  meaning 
of  the  act  of  January  12,  1825,  the  only  law  authorizing  the  Secretary 
of  the  Treasury  to  refund  in  cases  of  erroneous  sales  of  lands.  The 
Secretary  of  the  Treasury  is  authorized  b^  that  act  to  refund  only  in 
cases  where  the  purchase  is  or  may  be  void,  the  United  States  having 
no  title  to  the  lands  sold:  1st,  by  reason  of  a  prior  sale ;  or,  2d,  because 
of  the  right  thereto  having  vested  elsewhere  under  a  prior  British, 
French,  or  Spanish  grant,  recognized  by  confirmation  by  Congress,  or 
its  validity  otherwise  legally  established ;  or,  3d,  from  toant  of  title 
thereto  in  the  United  States  from  any  otJi^  cause  whatsoever.  It  is 
for  want  of  title  in  every  case.  For  such  erroneous  sales  he  may  refund, 
and  for  such  only,  under  that  act.  Or,  in  other  words,  Congress  has 
intrusted  to  the  Treasury  Department  the  power  to  refund  only  where 
the  sales  were  absolutely  void  for  want  of  title  in  the  United  States ;  but 
where  voidaile  only  against  the  United  States,  it  has  reserved  to  itself 
the  power  either  to  confirm  the  sales  or  to  reiund  the  purchase-money ; 
or,  at  all  events,  it  has  not  granted  it  to  the  Treasury  Department. 

"As  to  the  alleged  issue  of 'patent  certificates'  for  the 'Houmas 
claim'  to  its  full  extent,  which  you  seem  to  regard  as  conclusive  on  the 
question  of  titley  I  have  to  remark  that,  whatever  has  been  issued  pur- 
porting to  be  a  'patent  certificate,'  has  been  issued  not  only  without 
the  authority,  but  against  the  express  instructions  of  the  Commissioners 
of  the  General  Land  Office,  and  that  a  knowledge  of  the  erroneous  and 
unauthorized  issue  is  believed  to  have  been  brought  home  to  the  holders. 
Even  if  the  'Houmas  claim'  were  confirmed,  whether  patent  certificates, 
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or  even  a  patent,  could  in  that  case  rightfully  be  issued  therefor,  (and, 
of  course,  if  issued,  their  legal  effects  as  such,)  would  depend  on  the 
fact  whether  there  was  any  provision  of  law  authorizing  the  issue  of 
such  evidences  of  its  validity ;  and  this  department  can  recognize  nothing 
purporting  to  be  a  'patent  certificate'  as  having  any  effect  whatever 
on  the  question  of  title,  until  it  first  appears  that  it  is  authorized  by 
law  to  be  issued /or  this  daim^  and  that  it  has  been  regularly  and  fairly 
issued. 

"I  am  of  opinion,  however,  that  the  act  of  April  18,  1814,  to  which 
you  refer,  authorizes  'patent  certificates'  and  patents  to  be  issued  only 
for  claims  to  tracts  not  exceeding  a  league  square,  which,  by  the  act 
of  March  3,  1807,  the  commissioners  had  power  finally  te  decide,  and 
did  so  decide ;  and  that,  of  course,  it  has  no  application  te  the  'Houmas 
claim,'  which  was  submitted,  in  pursuance  of  law,  te  Congress  for  its 
final  decision. 

"I  regard  Mr.  Wirt's  opinion,  to  which  you  refer,  as  having  but 
little  bearing  on  this  case ;  it  is  founded  on  the  admission  that  there 
was  no  authority  in  that  case  to  sell,  the  land  having  been  excepted 
from  sale  by  act  of  Congress.  In  this  case,  however,  I  am  inclined  to 
think  that  the  acts  of  1806  and  1811  merely  avmended  action  until  the 
final  decision  of  Congress  on  the  claims  ;  and  that,  in  sales  made  after 
the  confirmation  of  the  'Houmas  claim,'  within  ite  limite  as  claimed 
before  the  commissioners,  butwithout  its  limite  as  confirmed  by  Congress, 
there  would  be  no  want  of  authority  to  sell.  But,  however  that  may 
be,  this  department  is  not  authorized  to  refund  money  for  sales  erro- 
neovdy  merdy,  but  only  for  sales  erroneous  because  the  United  States 
had  no  title  to  the  lands  sold.  If,  therefore,  these  sales  were  clearly 
unauthorized,  still  this  department  has  no  power  to  refund  until  it  is 
ascerteined  whether  the  United  States  had  or  had  not  title;  or,  in  other 
words,  whether  there  has  been  a  'confirmation,'  or  other  legal  estab- 
lishment of  the  '  Houmas  claim,'  and  to  what  extent ;  and  if  so,  in  what 
cases  the  sales  conflict  with  it." — (Senate  Doc.  No.  45,  p.  112.) 

Mr.  Spencer,  on  the  15th  November,  1843,  addressed  a  further  com- 
munication to  another  counsel  of  the  purchasers,  in  which  he  states, 
"  that  the  claim  which  he  had  decided  was  disposed  of  on  the  assump- 
tion contended  for — ^that  Commissioner  Oraham  was  wrong  in  making 
the  sales,  and  that  they  were  unauthorized  and  void.  Assuming  the 
ground  that  the  act  of  1825  would  not  authorize  the  Secretory  of  the 
Treasury  to  refund,  except  another  point  was  settled  by  him,  viz : 
that  the  United  Stetes  had  no  title.  This  I  refused  to  decide.  Now, 
all  this  had  nothing  to  do  with  determining  the  limits  of  the  Houmas 
claim^  be  they  more  or  less.  That  claim  has  been  confirmed  to  a  cer- 
tain extent,  or  it  has  not.  If  not  at  all,  then  the  title  of  the  United 
States  is  not  shown  to  be  defective  as  to  any  part ;  if  confirmed  to  a 
certein  extent,  and  the  sales  by  Commissioner  Graham  were  without 
the  limite  of  the  claim  as  confirmed,  they  were  authorized.  But  I 
have  not  determined,  nor  will  I  underteke  to  determine,  to  what  extent 
the  Houmas  claim  has  been  confirmed.  This  is  for  the  courte  of  law 
or  Congress  to  decide."  (Senate  Doc.  No.  45,  p.  114.)  He  afterwards 
returned  the  papers  to  the  General  Land  Omce,  with  a  copy  of  his 
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communication  above  mentioned ,  so  that  the  Commissioner  might  see 
what  disposition  had  been  made  of  the  claim. — (Page  113.) 

There  the  matter  seems  to  have  rested  until  the  26th  of  May,  1844, 
when  the  counsel  for  the  heirs  of  Hampton  addressed  a  communication 
to  the  President,  which  he  referred  to  the  Commissioner  of  the  General 
Land  Office,  and  directed  him  to  examine  the  case  and  give  a  condensed 
view  of  all  the  facts  in  writing.  This  communication  and  reference 
are  not  among  the  papers,  but  are  mentioned  in  the  report  made  in 
pursuance  of  the  reference. 

On  the  28th  of  the  same  month,  the  counsel  also  addressed  a  letter 
to  Mr.  Blake,  requesting  that  patents  might  be  issued,  and  that  as  an 
application  of  a  similar  character  had  been  made  some  time  before, 
when  the  embarrassments  that  existed  were  such  that  the  Commis- 
sioner did  not  feel  authorized  under  the  circumstances  to  issue  patents, 
and,  as  he  might  feel  an  unwillingness  to  give  the  final  decision  with- 
out the  advice  of  the  Secretary  of  the  Treasury  or  the  Attorney  General, 
be,  the  counsel,  had  no  objections,  but,  on  the  contrary,  should  desire 
their  opinion,  and  should  be  pleased  if  the  application  with  the  papers 
in  the  case  were  submitted  to  them.  (Senate  Doc.  No.  45,  p.  115.) 
He  also  inclosed  an  opinion  by  Mr.  McDuffie  and  Judge  Hu^er,  of 
South  Carolina,  in  which  they  express  the  opinion  that  the  parties  are 
clearly  entitled  to  the  patents  under  the  act  of  18th  April,  1814,  (page 
120.)  In  consequence  of  this  request,  Mr.  Blake,  on  the  same  day, 
submitted  this  application  to  Mr.  Young,  Acting  Secretary  of  the 
Treasury,  for  the  opinion  of  the  Attorney  General,  and  his  instruc- 
tions.—(Page  116.) 

On  the  5th  June,  1844,  Mr.  Blake  also  made  the  report  requested 
by  the  President,  in  which,  after  reciting  the  case,  he  states  as  follows: 
*'  In  Mr.  Johnson's  letter  to  you,  he  refers  to  the  act  of  12th  April, 
1814,  as  requiring  patents  to  be  issued  for  claims  not  exceeding  a 
league  square,  and  to  the  act  of  18th  April,  1814,  as,  ^  requiring  pat- 
ents to  be  issued  on  all  claims  which  are  included  in  the  transcript  of 
decisions  made  in  favor  of  claimants,  and  transmitted  to  the  Secretary 
of  the  Treasury,'  states  that,  by  these  two  laws,  all  the  claims  should 
be  patented  when  surveyed,  which  had  been  confirmed  by  the  board 
of  commissioners  ;  and  suggests  that  an  order  be  ^iven  to  issue  patents 
in  all  such  cases,  when  the  requirements  of  tne  law  are  complied 
with.  For  claims  confirmed  by  the  act  of  12th  April,  1814^  this 
office,  on  the  presentation  of  the  confirmation  certificates  required  by 
this  act,  with  the  approved  plats  of  survey,  is  prepared  and  will 
promptly  issue  patents  in  all  cases  that  are  regular  and  free  from  diffi- 
culty;  but  as  to  the  act  of  April,  1814,  the  decision  of  the  late  Secretary 
confines  the  act  to  cases  not  exceeding  a  league  square.  The  question, 
however,  as  to  whether  it  is  coextensive  with  every  claim  favorably 
decided  on  in  the  transcripts,  is  now  svbjudice  by  the  late  submission  of 
the  papers  to  the  Secretary  of  the  Treasury  ad  interim^  and  a  final 
decision  on  that  point  by  the  Executive  will  of  course  govern  the  action 
of  this  office."  This  report  was  not  among  the  papers  sent  me,  but 
was  furnished  bv  the  counsel  of  the  claimants. 

The  counsel  mr  the  claimants  having  filed  an  argument  in  support 
of  the  authority  to  issue  patents,  which  will  be  found  in  the  Senate 
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document  before  referred  to,  (page  117,)  Mr.  Secretary  Bibb,  on  the  13th 
August,  1844,  transmitted  to  Mr.  Blake  his  decision,  that  patents 
ouffht  to  be  granted  on  the  Donaldson  and  Scott,  and  Clarke  claims, 
and  that  persons  who  had  been  permitted  to  enter  lands  within  the 
boundaries  of  the  three  claims  should  have  a  return  of  the  moneys  paid 
by  them  according  to  the  principles  of  an  opinion  before  given  by 
him. — (Senate  Doc.  No.  45,  p.  126.)    A  copy  is  also  hereto  annexed. 

In  pursuance  of  this  decision,  the  Commissioner  of  the  General  Land 
Office  prepared  the  drafts  of  twp  patents^  in  the  nature  of  quit  claims, 
for  the  Donaldson  and  Scott,  and  Clarke  tracts,  according  to  the  form 
used  in  the  office  in  similar  cases.  The  counsel  for  the  claimants, 
however,  objected  to  certain  clauses  in  the  forms  prepared,  and  on  the 
28th  August,  1844,  the  matter  was  submitted  to  the  Secretary  of  the 
Treasury.  The  grounds  of  the  objection  were,  that  in  the  proposed 
conveyance  by  the  United  States  it  was  declared,  that  it  should  be 
*'  subject  to  any  just  claim  or  claims,  to  all  and  every  part  thereof,  of 
all  and  every  person  or  persons,  bodies  politic  or Jcorporate,  derived 
from  the  United  States,  or  from  either  the  British,  French,  or  Spanish 
authorities,"  and  that  the  habendum  was  made  ^'subject  to  any  just 
claim  or  claims  as  aforesaid,"  and  ^'  so  that  neither  the  United  States, 
nor  any  other  person  claiming  under  them,  except  as  is  provided  in 
said  act  and  the  reservations  aforesaid,  may  or  can  set  up  any  right  or 
title  thereto."  The  Secretary  of  the  Treasury  directed  these  clauses  to 
be  omitted  in  the  patents. — (Senate  Doc.  No.  45,  p.  132.) 

The  patents  were  accordingly  issued,  and  bear  date  on  the  22d  day 
of  August,  1844,  and  are  signed  by  the  President,  and  not  by  his  Sec- 
retary. Having  been  transmitted  to  the  counsel  of  the  claimants  on 
the  28th  August,  1844,  he,  on  the  19th  October  following,  acknowl- 
edging their  receipt,  entered  a  caveat,  that  in  receiving  them  for  a 
portion,  the  claimants  do  not  relinquish  their  right,  title,  or  claim,  to 
the  residue ;  but,  on  the  contrary,  they  will  assert  and  maintain  their 
right  to  the  entire  extent  of  the  original  claim. — (Senate  Doc.  No.  45, 
page  134.) 

The  Donaldson  and  Scott,  and  Clarke  tracts  having  thus  been  pat- 
ented, two  several  applications  were  made  in  September  and  October, 
1844,  for  a  patent  for  the  Conway  claim.  (Senate  Doc.  No.  45,  pp. 
134,  135.)  And  the  surveyor  general  was  afterwards  instructed  to  fur- 
nish the  register  with  a  plat  m  accordance  with  the  decision  of  the 
Secretary  of  the  Treasury.'  The  register  was  also  advised  of  the 
decision.— (Pages  137,  1380 

The  certificate  of  survey  and  plat  were  accordingly  made  by  the 
surveyor  general,  in  this  case,  and  bear  date  the  25th  November,  1844, 
and  they,  together  with  the  patent  certificate,  were  transmitted  by  the 
register  to  the  General  Land  Office  on  the  7th  December,  1844. — (See 
annexed  plat,  marked  G.) 

Before,  however,  the  return  of  the  plat  and  patent  certificate  to  the 
General  Land  Office,  a  resolution  passed  the  Senate  on  the  10th  Decem- 
ber, 1844,  directing  the  Secretary  of  the  Treasury  to  communicate  a 
copy  of  his  written  opinion,  directing  patents  to  be  issued,  with  copies 
of  the  opinions  given  by  the  other  officers  connected  with  the  General 
Land  Office  in  relation  to  the  claim,  together  with  copies  of  the  sur- 
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veys,  and  of  the  transcripts  of  confirmation.  (Senate  Journal^  p.>28.) 
These  papers  were  accordingly  transmitted  to  the  Senate  on  the  8th 
January,  1845,  and  compose  Senate  Document  No.  45,  so  often  re- 
ferred to. 

On  the  7th  day  of  January,  1845,  the  following  joint  resolution  was 
passed  in  the  House: 

''  Resolved  by  the  Senate  and  House  of  Eepreaentativea  of  the  United 
States  of  America  in  Congress  assemUed,  That  the  issuance  of  grants 
or  other  evidences  ef  title  upon  a  Spanish  land  claim  in  the  State  of 
Louisiana  lying  on  the  Mississippi  above  New  Orleans,  commonly 
known  as  the  Houmas  claim,  be,  and  the  same  are  hereby  prohibited 
until  the  further  order  of  Congress  in  relation  thereto." 

This  resolution  having  been  sent  to  the  Senate  on  the  same  day,  was 
there  amended,  so  as  to  read  in  terms  similar  to  the  joint  resolution  of 
1846,  under  which  this  xamination  is  made.  This  amendment  was 
sent  to  the  House  on  the  last  day  of  the  session,  but  was  not  taken  up, 
and  therefore  failed  to  become  a  law.  In  consequence  of  these  pro- 
ceedings, Mr.  Blake  seems  to  have  held  the  case  suspended. 

On  the  5th  March,  1845,  a  communication  was  received  at  the  Gen- 
eral Land  Office,  in  behalf  of  the  claimants  of  the  Conway  tract,  inclos- 
ing a  letter  from  one  of  their  counsel  to  the  President^  dated  March  3, 
1845,  requesting  him  to  direct  the  Commissioner  to  issue  a  patent  in 
conformity  with  the  decision  made  by  the  Secretary  of  the  Treasury. 
With  that  letter  is  a  note  from  the  Secretary  of  the  same  date,  stating 
that  the  three  claims  ''are  confirmed,  and  therefore  patents  ought  to 
issue,  if  not  already  issued,  conformably  to  the  opinion"  delivered  by 
him.  Under  this  note  is  an  order  of  the  same  date  from  the  President, 
requesting  the  Commissioner  to  "  issue  patents  in  conformity  with  the 
above  recommendation  and  opinion  of  the  Secretary  of  the  Treasury." 
But  Mr.  Blake  still  deferred  action  on  the  case. 

On  the  12th  May,  1845,  another  application  for  a  patent  was  made 
by  Mr.  Isaac  T.  Preston,  as  counsel  for  the  claimants,  to  Mr.  Shields, 
the  successor  of  Mr.  Blake,  who  on  the  24th  June  following,  submitted 
the  same  with  a  report  to  Mr.  Secretary  Walker,  in  whicn  he  states, 
that  under  the  decisions  of  the  Supreme  Court,  he  feels  bound  to 
regard  the  grant  as  within  the  scope  of  the  authority  of  Galvez,  and 
as  lawfully  executed  by  him,  but  that  the  question  still  remains  as  to 
the  extent  of  the  grant.  On  this  point,  after  statine  the  answer  in 
behalf  of  the  claimants  to  the  opinion  of  Mr.  Birchara,  he  says :  ''It 
is  then  admitted  that  there  was  no  actually  ^defined  rear  boundary  to  the 
Houmas,  but  under  the  Spanish  usages  a  navigable  water  course  is 
claimed  as  that  boundary.  Mr.  Graham  was  of  opinion  that  the 
boundaries  of  the  grant  must  be  fixed  by  the  courts,  and  in  order  to 

f;ive  scope  for  their  discretion,  limited  the  survev  of  the  rear  line  to  a 
ea^e  and  a  half,  thereby  giving  upwards  of  18,000  acres  to  the 
claim.  *  *  *  Looking  to  the  object  for  which  the  grant  was  asked,  I 
feel  constrained  to  say,  that  I  cannot  decide  that  the  usages  of  the 
province  authorized  such  an  extension,  or  that  Galvez  contemplated 
a  grant  for  such  an  extent  of  territory,  but  must  agree  with  Commis- 
sioner Graham  and  Secretary  Spencer,  that  the  rear  boundaries  should 
be  determined  by  the  courts  or  by  Congress."    He  further  states,  that 
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he  cannot  satisfy  himself  that  the  act  of  18th  April,  1814,  has  refer- 
ence to  any  cases  except  those  on  which  confirmation  certificates  were 
authorized  to  be  issued  for  claims  to  the  extent  of  a  league  square  ; 
concurring  on  this  point  also  with  Secretary  Spencer,  and  answering 
the  question  what  was  required  of  the  executive  officers  under  existing 
laws  in  regard  to  this  claim,  he  states,  that  under  the  provisions  of 
the  act  of  3d  March,  1811,  the  land  to  the  extent  claimed  should  have 
been  reserved  from  sale  until  the  final  decision  of  Congress.  The  act 
referred  to  declares,  "that  till  after  the  final  decision  of  Congress 
thereon,  no  tract  of  land  shall  be  offered  for  sale,  the  claim  to  which 
has  been  in  due  time,  and  according  to  law,  presented  to  the  Register 
of  the  Land  Office,  and  filed  in  his  office,  for  the  purpose  of  being 
investigated  by  the  commissioners  appointed  for  the  purpose  of  ascer- 
taining the  rights  of  persons."  The  report  continues,  that  "by  this 
course  the  claimants  would  be  left  to  their  original  grant  on  which  to 
rest  and  defend  their  rights  under  the  supreme  law  of  the  land,  and 
the  Executive  in  any  future  proceedings  would  be  governed  by  the 
decision  of  Congress,  and  of  the  courts ;"  and  alluding  to  the  directions 
of  the  former  Secretary  of  the  Treasury,  and  the  President  to  issue  a 
patent,  he  requests  instructions  on  the  subject. 

The  joint  resolution  directing  the  Attorney  General  to  make  this 
examination,  having  subsequently  passed,  Mr.  Secretary  Walker  has 
suspended  the  giving  of  the  instructions  requested. 

On  the  6th  «fune,  1846,  the  Senate  passed  a  resolution  directing  the 
Commissioner  of  the  General  Land  Office  to  furnish  certain  informa- 
tion respecting  the  Donaldson  and  Scott,  and  Clarke  claims,  the  nature 
of  which  will  appear  from  the  answer  of  that  officer. — (Senate  Journal, 
p.  329.^ 

On  tne  10th  June,  the  Commissioner  made  his  report,  which  on  the 
12th  was  ordered  to  be  printed. — (Senate  Doc.  No.  389,  1st  session, 
29th  Congress.) 

It  appears  by  that  report  that  the  number  of  acres  in  these 

two  tracts,  according  to  the  claim  is 82,111.00 

The  aggregate  of  acres  embraced  in  the  two  patents  is 64,699. 79 

The  difference  about 17,411.21 


The  seventeen  thousand  acres  of  the  claim  which  was  thus  excluded 
from  the  patents  are  represented  to  be  situated  on  the  Iberville,  or 
Manchac,  and  Mississippi  rivers,  and  to  be  embraced  in  other  private 
claims,  and  the  report  refers  to  the  blue  color,  on  plat  H,  to  exhibit 
their  location.  It  states  that  the  number  of  patents  issued  for  lands 
purchased  within  the  limits  of  this  claim,  as  patented  was  twenty, 
containing  2,739.48  acres,  that  eleven  of  these  patents  had  been  sur- 
rendered to  be  cancelled,  and  that  the  amount  of  the  purchase  money 
refunded  thereon  was  |2,163  12^ ;  that  the  number  of  entries  upon 
which  application  had  been  made  to  refund  the  purchase  money,  since 
the  issuing  of  the  patents,  was  one  hundred  and  four,  containing 
17,002.83  acres,  and  that  the  amount  refunded  was  $21,253  64.    By  a 
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statement  among  the  papers,  it  appears  that  the  total  number  of 
acres  entered  under  preemptions  and  otherwise  in  the  three  tracts,  and 
the  purchase-money  received  thereon,  were  as  follows: 

Acres 40,253.75 

Purchase-money $50,327  32 

I  regret  that  I  have  not  found  it  consistent  with  a  proper  under- 
standing of  the  subject  to  abridge  this  narrative  within  narrower 
limits.  Its  length  has  much  exceeded  my  expectations.  It  was,  how- 
ever, in  some  degree  unavoidable,  in  order  to  present  a  clear  view  of 
the  case  to  the  President,  on  whom  important  duties  are  devolved  by 
the  joint  resolution,  in  the  event  that  my  opinion  should  be  adverse 
to  the  authority  assumed  in  granting  the  patents.  If  any  errors  have 
occurred  in  selecting  what  appeared  to  be  material,  a  reference  to  the 
source  from  which  I  have  drawn  will  at  once  correct  them. 

I  will  now  proceed  to  examine  the  legal  questions  on  which  I  am 
directed  to  report  my  opinion. 

In  the  first  place,  I  am  of  opinion  that  the  grant  by  Qalvez  to  Mau- 
rice Conway  is  a  perfect  and  complete  grant,  duly  made  and  consum 
mated  before  the  cession  of  Louisiana  to  the  United  States,  protected 
by  the  treaty  of  cession,  and,  in  the  language  of  the  Supreme  Court,  in 
the  case  of  the  United  States  vs.  Wiggin,  (14  Pet.,  350,)  is  "  intrinsi- 
cally valid,  and  needs  no  sanction  from  the  legislative  or  judicial  de- 
partments of  this  government." 

The  great  question  to  be  determined,  however,  as  before  remarked, 
is  the  extent  of  the  lands  which  were  severed  from  the.  domains 
of  the  crown  of  Spain  by  the  terms  of  the  grant;  or,  in  other  words, 
the  limits  and  boundaries  of  the  tract  secured,  and  guarantied  by  the 
treaty. 

The  claimants  contend  that  it  includes  not  only  the  lands  surveyed 
^nd  severed,  but  all  the  rear  lands  above  described,  as  far  as  the  rivers 
Amite  and  Iberville  and  lake  Maurepas.  It  must  be  admitted  that 
the  language  of  the  petition  is  somewhat  broader  than  the  survey  and 
location.  But,  if  there  were  no  other  means  of  identifying  the  land, 
or  of  ascertaining  the  limits,  than  are  to  be  found  in  that  source,  I 
would  be  compelled  to  hold  that  the  whole  proceedings  are  so  vague 
and  indefinite  that  the  grant  must  be  considered  void  on  that  account. 
It  is  insisted  that  the  words  of  the  grant  are  so  fully  explained  and 
q^ualified  by  the  general  expressions  of  the  preamble^  decree,  and  peti- 
tion, as  to  avoid  all  such  uncertainty,  and  manifestly  to  authorize  such 
an  interpretation  of  the  terms  of  the  grant,  and  of  the  description 
therein  of  the  land  granted,  as  will  give  to  the  grantee,  and  those 
claiming  under  him,  all  the  domain  in  the  rear  of  the  first  concession, 
belonging  at  that  time  to  the  government  of  Louisiana.  In  further- 
ance of  this  view,  it  is  insisted  that  the  several  papers,  when  consid- 
ered together  as  parts  of  one  transaction,  will  admit  of  no  other 
limitation  than  the  one  assumed,  which  extends  the  depth  to  the 
boundaries  of  the  province.  This  cannot  be  admitted,  it  seems  to  me, 
without  overlooking  entirely  the  first  action  of  Unzaga  upon  the  peti- 
tion of  Conway,  in  which  he  directs  the  setting  and  marking  of  the 
boundaries;  nor  without  rejecting  altogether  the  essential  parts  of  the^ 
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oflScial  survey,  made  in  pursuance  of  that  order,  and  constituting  the 
most  important  element  of  the  proceedings  upon  which  the  final  decree 
or  grant  was  based.  After  full  consideration  of  the  question,  I  dig- 
sent  from  the  views  of  the  claimants,  and  have  come  to  the  conclusion 
that,  by  the  terms  of  the  grant  and  preliminary  proceedings  upon 
which  it  is  founded,  a  complete  legal  title  vested  in  the  said  Conway 
only  to  the  extent  of  the  survey,  making  the  side  lines  forty-two  arpents 
in  the  depth,  or  half  a  league  from  the  front  on  the  Mississippi  river. 
In  forming  this  conclusion,  I  have  not  been  unmindful  of  the  im- 
portance of  the  suggestion  that  the  evidences  of  title,  in  this  case,  are 
not  to  be  measured  by  the  strict,  though  just  and  certain,  rules  of  the 
common  law,  but  should  be  considered  in  connection  with  the  usages 
and  customs  of  the  province  prevailing  at  the  time  when  the  grant  was 
made.  The  propriety  of  the  suggestion  is  freely  admitted,  and  has 
been  fully  weighed.  It  led  me  to  examine  whethor  there  was  any 
recognized  usage  or  regulation  which  could  come  in  aid  of  the  proceed- 
ings to  expand  the  legal  rights  of  the  party  beyond  the  survey  and 
well-defined  location  upon  the  land.  No  case  has  been  cited  disclosing 
any  such  custom,  usage,  or  regulation ;  and  it  is  presumed  none  can 
be  found,  where  the  principle  has  been  approved  by  the  courts  of  the 
United  States.  Until  that  principle  shall  have  been  sanctioned  by  the 
courts  of  this  country,  I  must  hold  that  it  is  not  competent  for  a  judi- 
cial tribunal  to  enlarge  the  boundaries  of  a  grant  beyond  the  actual 
survey  and  location  upon  which  it  was  made.  It  is  even  more  certain 
that  the  principle  cannot  be  sustained  where,  as  in  this  case,  the  des- 
cription of  the  land  contained  in  the  grant  and  papers  annexed  to  it, 
is  too  indefinite  and  uncertain  to  give  it  force  and  effect,  without  the 
survey  and  location  upon  which  it  is  based.  It  is  too  well  settled,  I 
think,  to  be  controverted  that,  according  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  government,  nothing  short  of  an  effective  grant 
from  the  governor  could  confer  a  complete  title,  either  to  a  front  or 
back  concession.  It  is  undoubtedly  true  that  an  incomplete  right 
might  be  acquired  under  an  order  or  warrant  of  survey.  Back  con- 
cessions, it  seems,  were  seldom  made;  and  in  no  instance  of  which 
there  appears  to  be  any  authentic  account,  except  to  the  proprietors  of 
the  front;  and,  where  made,  uniformly  had  a  depth  of  forty  arpents, 
reckoning  from  the  rear  line  of  the  first  concession.  But  the  same 
forms  of  title  appear  to  have  been  required  in  the  one  case  as  in  the 
other ;  and  in  no  case  could  a  fee  simple  estate  be  acquired  from  the 
government,  without  the  severance  of  a  definite  tract  from  the  mass  of 
the  public  lands,  under  the  operation  of  a  complete  grant.  Under 
these  circumstances,  I  find  myself  obliged  to  decide,  upon  the  facts 
before  me,  that  the  complete  title  stops  with  the  limits  of  the  survey 
and  location.  The  examination  which  I  have  made  of  the  question 
has  produced  full  conviction  on  my  mind  that  there  is  no  principle  of 
law,  that  has  been  recognized  and  approved,  to  justify  the  extension 
of  the  complete  fee-simple  title  beyond  those  limits ;  and  I  can  con- 
ceive of  none  which  it  would  be  safe  to  apply  to  the  titles  of  real  estate 
to  expand  them.  Any  other  rule  of  interpretation  of  the  legal  rights 
of  these  parties,  in  this  respect,  would  be  controverted  in  every  stage 
of  the  proceedings  under  wnich  they  claim.     It  would  be  impeached 
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even  by  the  prayer  of  the  petition  of  Conway,  in  which  he  asks  to  be 
put  in  possession  of  the  front  and  depth,  setting  the  boundaries.  It 
would  be  in  direct  conflict  with  the  order  of  Unzaga,  addressed  to  the 
surveyor,  in  which  he  directs  that  the  surveyor  shall  set  and  mark  the 
boundaries.  It  would  repudiate  the  whole  survey  upon  which  the  front 
as  well  as  depth,  in  a  great  measure,  reposes  under  the  grant ;  and  it 
would  be  wholly  unsupported  by  the  final  decree  or  grant,  which 
merely  approves  the  previous  operations,  and  grants  the  land  accord- 
ingly. 

In  order  to  test  the  correctness  of  the  conclusion,  it  may  be  proper 
to  examine  with  more  care  the  grounds  upon  which  it  rests,  and  to 
consider  the  objections  that  may  be  urged  against  it,  and  to  compare 
both  with  some  considerations  not  appearing  upon  the  face  of  the 
papers. 

It  is  too  well  known,  I  think,  to  be  disputed,  that  the  regulations 
of  O'Reilly  were  in  fiill  force  at  the  date  of  this  grant,  and  the  survey 
of  Andry.  By  the  twelfth  article  of  those*  regulations  it  is  declared, 
that ''  all  grants  shall  be  made  in  the  name  of  the  king,  by  the  gov- 
ernor general  of  the  province,  who  will,  at  the  same  time,  appoint  a 
surveyor  to  fix  the  bounds  thereof,  both  in  front  and  depth,  in  presence 
of  the  judge  ordinary  of  the  district  and  of  two  adjoining  settlers,  who 
shall  be  present  at  the  survey.  The  above-mentioned  four  persons 
shall  sign  the  proces  verbal  which  shall  be  made  thereof,  and  the  sur- 
veyor shall  make  three  copies  of  the  same,  one  of  which  shall  be 
deposited  in  the  office  of  the  scrivener  of  the  government  and  cabildo, 
another  shall  be  delivered  to  the  governor  general,  and  the  third  to 
the  proprietor,  to  be  annexed  to  the  titles  of  his  grant." — (1  Clarke's 
Land  Laws,  p.  979.) 

It  has  never  been  questioned,  I  believe,  that  these  regulations,  during 
the  period  they  were  in  force,  were  of  binding  obligation  upon  subor- 
dinate officers ;  nor  is  there  any  pretense  that  Unzaga  relaxed  their 
operation  in  this  case,  or  dispensed  with  their  requirements.  On  the 
contrary,  it  is  shown  by  his  decree,  that  they  were  substantially  re- 
affirmed and  reenacted,  in  his  order  directing  the  surveyor  to  set  and 
mark  the  boundaries.  But  suppose  it  were  otherwise,  they  constitute 
the  best  known  guide  to  the  usages  and  customs  of  the  province  in 
regard  to  surveys.  In  this  respect  all  will  agree,  I  presume,  that  they 
should  have  considerable  influence  upon  the  question^  as  constituting 
the  most  authoritative  exposition  of  the  law-making  power  of  the 

Erovince  upon  the  general  subject  of  surveys.  They  furnish,  also,  the 
est  known  criterion  by  which  to  judge  what  kind  of  a  survey  was  re- 
quired, when  the  terms  of  the  grant  were  indefinite,  to  work  a  sever- 
ance of  the  tract  from  the  domains  of  the  crown,  and  to  convert  it, 
under  the  operation  of  the  grant,  into  private  property. 

It  cannot  be  admitted,  at  this  day,  tnat  any  otner  lands  pass  by  a 
conveyance  or  grant,  than  such  as  can  be  identified  and  defined  by 
some  of  the  moaes  authorized  by  law  for  ascertaining  such  facts.  The 
Spanish  regulation,  it  seems,  required  the  bounds  to  be  fixed  in  front 
and  depth,  in  presence  of  the  judge  ordinary  and  two  adjoining  set- 
tlers. All  the  requirements  of  the  article,  so  far  as  they  are  applicable 
to  the  duties  of  a  surveyor,  were  obeyed  and  followed  in  this  case. 
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This  appears  by  the  oflScial  certificate  annexed  to  the  title  of  Conway, 
A  slight  examination  of  the  order  of  survey  issued  upon  the  petition, 
and  of  the  certificate  of  surrey,  will  be  sufficient  to  demonstrate  that 
the  twelfth  article  of  these  regulations  constituted  the  guide  at  least 
in  these  proceedings.     The  order  or  decree  heretofore  given  in  its  exact 
language  bears  date  at  New  Orleans,  27th  Septeniber,  1776.     The 
proper  officer  is  directed,  in  substance,  to  go  to  the  land,  and  put  the 
petitioner  in  possession  of  that  which  may  be  vacant  in  the  rear  of  his 
plantation,  provided  it  is  not  claimed  by  others,  and  the  possession  so 
to  be  given  do  not  injure  the  adjoining  occupants,  ^Hothe  effect  of 
which/'  according  to  the  translation  of  the  claimants,  ^^heshaU  set  and 
mark  the  boundaries;"  or,  according  to  the  version,  (1  Clarke's  Land 
Laws,  p.  955,)  '*  to  which  effect  he  shaU  establish  his  boundaries  and 
limits."     The  disagreement  is  only  in  the  form  of  expression,  and  can- 
not affect  the  merits  of  the  question,  both  versions  requiring  the  sur- 
veyor to  mark  or  establish  tne  boundaries  of  the  tract  to  be  surveyed. . 
The  regulations  show  what  was  intended  by  the  order  requiring  the 
setting  and  majking  of  the  boundaries ;  it  was,  in  the  emphatic  words 
of  the  twelfth  article,  to  fix  the  boundaries  thereof  in  front  and  in  depth. 
Assuming  thM  the  tract  does  not  extend  beyond  the  forty-two  arpents 
in  depth,  thea  Andry  obeyed  the  directions  of  the  authority  under 
which  he  acted,  performing  his  duty  according  to  law,  and  his  return 
is  fully  sustained.     One  class  of  the  decided  cases,  cited  by  the  counsel, 
lays  down  a  principle  of  much  importance  on  this  point.     It  is,  that 
an  act  done  in  pursuance  of  a  public  authority  is  presumed  to  be  cor- 
rect, or  that  **he  who  alleges  that  an  officer  intrusted  with  an  impor- 
tant duty  has  violated  his  instructions,  must  show  it."     Upon  no  just 
principle  can  those  claiming  under  Conway  be  permitted  to  deny 
either  the  accuracy  or  the  completeness  of  the  certificate  of  Andry,  as 
it  is  a  necessary  part  of  the  title  papers  to  uphold  their  rights,  and 
bears  upon  its  face  the  signature  of  Conway,  placed  there  by  himself, 
in  pursuance  of  the  regulations  aforesaid.     It  is  essential  to  the  validity 
of  the  grant  itself;  and  without  it,  in  my  judgment,  these  parties 
would  take  nothing  by  their  claim.     The  manner  of  the  survey,  and 
the  extent  of  the  operations  in  the  field,  are  stated  in  the  official  cer- 
tificate with  great  particularity,  showing  a  strict  and  full  compliance 
with  the  rules  of  survey  prescribed  in  the  regulations  of  O'Reilly.     It 
is  only  necessary  to  advert  to  the  action  of  the  surveyor  when  he  closed 
the  survey  on  the  side  lines.     The  last  monument  planted  by  him  on 
the  upper  line  was  at  the  distance  of  forty-two  arpents  from  the  river. 
Did  this  close  the  survey  on  that  line  ?    The  certificate  so  declares  at 
the  commencement  of  the  ne?ct  sentence :  ' '  This  line  being  thus  drawn, 
I  went  to  the  lower  one,  common  with  Michel  Chiasson,"  is  the 
language  in  the  translation  of  the  claimants  ;  and  in  Clarke's  Land 
Laws  it  is  still  stronger:  ''This  line  being  concluded,  I  went  to  the 
lower  one. ' '     The  inquiry  as  to  which  of  the  translations  is  most  literal, 
becomes  immaterial,  as  each  is  alike  conclusive,  that  this  line  was 
finished  and  terminated  at  the  last  monument  described,  which  was  at 
the  distance  of  forty-two  arpents  from  the  river.   The  manner  narrated 
in  which  the  lower  line  was  surveyed  is  not  very  dissimilar,  and  is 
given  with  equal  care.     It  concludes,  according  to  the  translation  of 
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the  claimants,  "in  order  that  the  direction  may  not  deviate/'  after 
describing  the  last  monument  set  in  the  field,  which  was  at  the  distance 
of  forty-two  arpents  from  the  river,  making  the  depth  correspond 
exactly  with  the  other  side  line.  Both  lines  are  ended  at  points 
clearly  ascertained  and  marked  by  monuments  on* the  land.  Some  re- 
liance is  placed  upon  the  closing  words  of  the  sentence  in  which  Andry 
describes  his  last  act,  in  the  survey  on  the  lower  line.  No  such 
remark  was  made  when  he  closed  the  upper  line.  These  words  are  ren- 
dered in  the  copy  of  the  certificate  appearing  in  Clarke's  Land  Laws,  as 
follows:  "  In  order  to  keep  the  course;"  and  are  evidently  descriptive 
of  an  intent  which  had  been  performed.  They  refer  to  an  act  done ; 
to  one  that  was  complete,  and  not  to  one  that  remained  to  be  performed. 
The  order  under  which  he  acted  authorized  him  to  fix  and  mark  the 
front  and  depth  of  the  tract  surveyed,  and  there  his  authority  ceased. 
These  acts  were  performed  according  to  law,  in  the  presence  of  the 
judge  ordinary,  and  of  the  two  adjoining  neighbors,  to  whom,  as  well 
as  to  Conway,  it  wcw  important  to  preserve  the  evidence  of  the  course 
which  he  had  run  from  the  river,  to  the  depth  of  the  tract  surveyed  and 
located.  The  monument  of  which  he  was  speaking  had  been  planted 
to  keep  the  course,  as  had  been  all  the  others  previously  described.  It 
was  not  necessary  to  certify  the  purpose  for  which  they  had  been 
planted  at  the  close  of  each  description  of  the  cypress  or  mulberry  stake, 
used  to  designate  the  intent ;  that  was  left  for  the  close,  and  the  words 
apply  as  fully  to  the  first  monument  on  the  bank  of  the  river,  as  to  the 
one  which  marked  the  depth  of  the  last  line  surveyed.  He  was  speak- 
ing of  an  intent  which  had  ripened  into  an  act.  It  is  no  more  or  less 
than  if  he  had  said,  I  have  planted  all  these  monuments  to  keep  the 
course  and  mark  the  boundaries  of  the  land.  This  is  evident  by  the 
concluding  portion  of  the  certificate,  which  immediately  follows  in  these 
words:  "  And  in  order  that  all  the  above  may  appear,  I  give  the  fol- 
lowing certificate."  This  certificate  is  signed  by  Andry,  Judice,  and 
Conway,  and  alleges  the  reasons  why  the  adjoining  neighbors  did  not 
affix  their  signatures,  which  was,  that  they  did  not  **know  how  to 
sign." 

The  figurative  plan  or  sketch  of  the  operations  delivered  to  the  gran- 
tee was  not  laid  before  the  commissioners  who  passed  upon  this  claim 
under  the  act  of  1805,  nor  is  it  among  the  papers  submitted  to  me. 

It  is  thus  demonstrated,  as  it  seems  to  me,  that  the  survey  was  made 
in  conformity  with  the  twelfth  article  of  O'Reilly's  regulations;  and 
that  it  terminated  on  each  side  line  at  the  distance  of  forty-two  arpents 
from  the  river,  the  bounds  having  been  fixed,  both  in  front  and  depth, 
in  pursuance  of  the  prayer  of  the  petition,  and  in  obedience  to  the  order 
of  Unzaga. 

The  binding  character  of  the  treaty  stipulations,  in  regai-d  to  the 
rights  of  private  property,  is  too  apparent,  and  has  been  too  frequently 
recognized  by  every  department  oftnis  government,  to  render  it  neces- 
sary to  remark  upon  any  of  the  views  which  have  been  presented  to 
enforce  and  illustrate  that  obligation.  There  cannot  be  any  difference 
of  opinion  between  the  counsel  and  myself  on  this  point,  after  we  shall 
have  ascertained  the  nature  and  character  of  the  rights  acquired  under 
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the  former  government,  which  are  entitled  to  that  protection  and  guar- 
antee. 

In  further  examining  the  question  for  that  purpose,  it  now  hecomes 
proper  to  consider  the  principal  evidence  of  title  upon  which  these  par- 
ties rely,  which  is  the  grant  issued  by  Galvez,  on  the  21st  June,  1777. 
The  argument  for  the  claimants  proceeds  upon  the  ground,  that  the 
extent  of  the  lands  granted  must  be  ascertained  and  measured  by  the 
descriptive  words  and  sentences  that  precede  the  granting  clause,  aided 
by  similar  expressions  to  be  found  in  the  petition  of  Conway,  and  the 
preliminary  proceedings,  overlooking  the  fact,  as  it  seems  to  me,  that 
no  one  of  the  sweeping  expressions  to  which  they  refer,  gives  either 
courses,  distances,  or  monuments,  or  affords  any  other  definite  and  cer- 
tain rule  by  which  to  mark  the  limits  and  boundaries  of  the  tract  upon 
the  land.  The  strength  of  the  argument  consists  in  the  reliance  which 
is  placed  upon  the  words,  *'all  the  vacant  lands  in  the  rear  of  the  first 
forty  arpents."  These,  it  is  insisted,  in  the  connection  in  which  the 
are  employed,  are  broad  enough  to  embrace  their  whole  claim,  and 
cannot  be  interpreted  to  include  less,  without  distorting  their  true 
meaning,  or  departing  from  their  usual  and  ordinary  signification. 
There  might  be  some  force  in  the  reasoning,  if  the  woras  selected  were 
as  comprehensive  as  is  supposed ;  and  if,  in  their  application  to  the 
subject-matter  in  dispute,  they  were  certain  to  a  common  intent,  or 
more  especially  if  there  were  not  other  words  in  the  same  instrument 
evidently  introduced  to  negative  the  expansive  construction  for  which 
they  contend,  by  limiting  and  qualifying  their  meaning,  and  thus  giv- 
ing force  and  effect  to  the  grant.  Let  us  examine  the  terms  of  the 
grant,  solely  with  reference  to  its  limitations,  and  see  whether  it  be 
not  so  guarded,  notwithstanding  the  peculiar  structure  and  form  of  the 
instrument,  as  to  defy  every  attempt  to  misunderstand  its  true  mean- 
ing and  effect.  It  is  manifest  that  it  is  based  upon  the  procia-verbal 
or  official  certificate  of  survey.  The  correctness  of  this  conclusion  is 
demonstrated  by  the  following  considerations  : 

1.  The  maker  certifies  that  he  had  seen  the  proceedings  of  Andry, 
which  could  only  refer  to  the  return  of  his  doings  in  the  survey  and 
location. 

2.  He  declares  them  to  be  conformable  to  the  rules  made,  touching 
the  surveying  of  lands  and  adjoining  neighbors. 

The  form  of  the  expression,  in  referring  to  the  rules  of  surveying, 
clearly  indicates  that  they  were  made  previous  to  his  coming  into 
office,  and,  unquestionably,  has  reference  to  the  aforesaid  regulations 
of  O'Reilly,  which  he  found  in  full  force  when  he  assumed  the  duties 
of  first  magistrate  of  the  province. 

3.  Certitying  the  consent  of  the  adjoining  owners,  from  the  allega- 
tions of  the  certificate,  of  which  he  could  have  no  personal  knowledge, 
he  approves  of  the  operations. 

4.  The  granting  words  are  not  followed  by  any  description  of  the 
premises.  The  grantor  evidently  referred  to  the  general  designation 
of  the  tract  which  preceded  the  granting  clause,  and  relied  upon  the 
following  limitation  to  qualify  and  render  explicit  the  whole  purpose 
of  the  grant. 

5.  Then  comes  the  limitation  which  defines  and  exemplifies  the 
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meaning  and  e£Pect  of  the  whole  instrument.  ''In  order  that,  as  his 
own  property,  he  may  dispose  or  enjoy  the  same  conformably  to  the  said 
operations." 

6.  The  granA  refers  to  ^^  the  foregoing  decree  of  my  predecessor^''  un- 
der whose  administration  the  proceedings  had  been  commenced  and 
perfected  to  the  completion  of  the  survey  and  location  ;  and  there  is 
not  a  word  in  it  affording  the  slightest  pretense  that  Galvez  intended 
to  do  any  more  than  to  confirm  those  proceedings,  and  give  them  force 
and  effect  according  to  the  survey ;  and  with  that  manifest  intent  he 
granted  the  lands,  limiting  the  grant  to  the  previous  operations. 

But  suppose  it  were  otherwise,  aad  the  rights  of  these  parties  to  the 
back  lands  reposed  entirely  upon  the  general  descriptive  expressions  to  be 
found  in  the  grant  or  order  of  survey  and  petition,  then  I  think  the  grant, 
upon  principle  and  authority,  so  far  as  it  relates  to  these  lands,  would  be 
void  for  uncertainty.  It  would  be  impossible  by  any  means  which  they 
afford,  unaided  by  the  survey  and  location,  to  identify  the  land,  which 
the  title  papers  purport  to  sever  from  the  public  domain.  It  is  neces- 
sary, in  order  to  effebt  a  severance,  not  only  that  the  words  should  be 
sufficient  to  convey  title,  but  in  the  absence  of  any  positive  location^ 
that  the  description  should  be  such  that  those  claiming  under  the  grant 
can  identify  the  land.  To  meet  the  pressure  of  the  case  in  this  respect, 
the  parties  in  interest  expand  their  claim  to  the  boundaries  of  the  pro- 
vince, giving  up  all  the  intermediate  points  of  limitation. 

It  is  a  great  mistake,  however,  to  suppose  that  the  language  even  of 
the  petition,  when  taken  in  its  broadest  sense,  will  bear  an  interpreta- 
tion to  sustain  any  such  widely-extended  limits.  Like  all  other  instru- 
ments, whose  meaning  is  obscure,  it  must  be  considered  as  a  whole  in 
order  to  ascertain  the  intention  of  the  maker.  It  clearly  was  not  the 
intention  or  expectation  of  Conway  that  its  descriptive  words  should 
mark  the  limits  of  the  grant ;  any  such  hypothesis  is  contradicted  by 
the  prayer  of  the  petition,  in  which  he  asks  that  he  may  be  put  in  pos- 
session of  the  front  and  depth,  * '  setting  the  boundaries. ' '  The  descrip- 
tion set  out  in  the  petition  was  only  intended  as  a  general  designation 
of  the  place  where  the  land  was  situate,  which  was  to  be  surveyed ^ 
located,  and  bounded,  under  the  regulations  of  law.  The  vague  and 
indefinite  description  given  was  doubtless  sufficient  to  enable  the  gov- 
ernor to  determine  whether  it  was  expedient  to  issue  the  order  of  sur- 
vey. It  was  for  that  purpose  alone  that  it  became  necessary  to  employ 
any  descriptive  words  in  the  petition ;  and  in  some  instances  it  will  be 
found  that  no  description  was  given.  If  the  petition  had  prescribed 
the  boundaries,  then,  in  a  practical  point  of  view,  the  survey  was  un- 
necessary ;  it  became  a  mere  form  to  meet  the  requirement  of  law.  The 
order  of  survey,  and  the  operations  under  it,  completely  negative  any 
such  assumption.  The  boundaries  even  of  the  front  concession  were 
not  known,  and  could  not  have  been  given  till  after  the  survey;  and  it 
was  doubtless  a  leading  object  of  the  proceedings  to  ascertain  and  define 
the  extent  of  the  front.  Moreover,  there  is  no  language  in  the  peti- 
tion, when  considered  in  its  proper  connection,  that  will  sustain  the 
views  of  the  claimants,  or  bear  out  the  interpretation  for  which  they 
contend.  The  words  ''all  the  depth  which  may  be  vacant"  evidently 
refer  back  to  the  previous  recitals.    That  these  recitals  fall  far  short  of 
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the  boundary  claimed,  is  most  manifest.  There  is  not  an  expression 
in  the  paper,  when  read  in  its  proper  connection,  that  makes  any  con- 
siderable approximation  to  such  a  theory.  The  petition  represents  that 
the  front  was  destitute  of  fences,  and  it  being  cleared  out  upwards  of 
a  league  in  depth,  and  the  cypress  being  at  the  distance  of  about  a 
league  and  a  half,  the  petitioner  had  no  right  to  that  growth.  There 
is  some  want  of  clearness  in  regard  to  the  nature  of  the  right  of  which 
he  was  speaking ;  it  is  highly  probable,  however,  that  he  referred  to 
the  permissive  right,  enjoyed  by  front  proprietors,  to  take  timber  from 
the  back  lands  for  fences,  and  other  needful  purposes,  on  a  plantation. 
This  may  be  inferred  from  what  follows,  when  he  says  he  had  ^*no 
right  thereto,  in  consequence  of  your  not  having  granted  to  him  but 
the  common  depth  of  forty  arpent3,  which  is  so  short  that  he  cannot 
reach  the  cypress  trees."  Omitting  what  is  of  no  importance,  then 
follow  the  words  so  much  relied  on  to  expand  the  grant  to  the  full 
limits  of  the  claim:  '* Therefore  your  petitioner  prays  you  will  grant 
him  all  the  depth  which  may  be  vacant  immediately  after  the  said  forty 
arpents."  It  seems  to  me,  if  we  give  the  petition  its  utmost  scope,  it 
only  asks  for  the  vacant  land  to  reach  the  cypress  trees,  leaving  it  to 
be  inferred  from  the  representation  that  the  trees  were  about  a  league 
and  a  half  distant  from  the  front.  It  is  difficult  to  appreciate  the  rea- 
soning which  seeks  to  expand  this  distance  to  nineteen  miles  on  one  of 
the  lines,  and  to  fourteen  on  the  other. 

That  the  practice  of  cutting  timber  upon  the  back  lands  for  the  pur- 
poses aforesaid  was  permitted  by  the  Spanish  authorities,  is  no  longer 
a  subject  of  dispute,  though  it  has  been  substantially  settled  that  it 
gave  the  parties  no  rights  in  the  soil,  which  would  seem  to  be  self- 
evident.  Even  if  the  representation  in  regard  to  the  distance  of  the 
cypress  trees  from  the  front  could  be  relied  on,  the  reference  to  them  is 
too  vague  and  general  to  afford  any  safe  criterion,  upon  which  to  rely 
in  the  decision  of  the  main  question  involved  in  the  case ;  and  the  posi- 
tions assumed  by  the  claimants,  and  the  course  of  the  argument  on 
their  part,  seem  to  admit  the  correctness  of  the  conclusion.  The  cy- 
press trees  are  not  referred  to  in  the  petition  as  a  boundary,  nor  are 
they  relied  on  as  such ;  and  yet  they  are  spoken  of  as  standing  in  the 
rear  of  the  vacant  depth  to  which  the  descriptive  recitals  relate.  The 
recital  which  represents  that  the  front  had  been  cleared  out  upwards  of 
a  league  needs  confirmation,  and  cannot  well  be  reconciled  with  the 
operations  in  the  field,  if  it  be  admitted  that  the  C3rpress  constituted 
the  principal  growth,  which  does  not  appear  to  be  denied.  The  sur- 
veyor found  it  necessary  to  cut  a  road  through  the  woods,  in  order  to 
run  the  course  one  half  that  distance,  rendering  it  apparent  that  the 
petition  had  been  prepared  without  any  precise  knowledge  of  distances, 
or  of  the  actual  state  of  things  on  the  land.  No  one  probably  would 
contend  that  the  petition  alone  could  furnish  any  satisfactory  means 
by  which  to  delineate  any  well-defined  tract  with  legal  certainty  and 
precision ;  and  yet,  when  the  whole  proceedings  are  carefully  examined, 
itwillbefound  that  there  is  nothinginthe  title  papers  to  sustain  the  views 
of  the  claimants,  except  what  appears  in  that  memorial.  There  can 
be  no  doubt  that  Unzaga,  in  issuing  the  order  to  the  surveyor,  had 
reference  to  the  recital  of  the  petition,  knowing,  as  undoubtedly  he 
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did,  that  the  public  interest  would  be  protected  by  the  direction  which 
he  gave  to  set  and  mark  the  boundaries ;  and  that  the  ultimate  rights 
to  he  acquired  by  the  petitioner  would  depend  upon  the  approval  of  the 
survey,  and  the  final  decree  or  grant. 

The  next  step  in  the  order  of  the  proceedings  was  the  survey  and 
location,  which  are  admitted  to  have  terminated  at  forty-two  arpents  in 
the  depth.  The  general  phraseology  in  regard  to  the  place  where  the 
survey  had  been  made,  was  incorporated  into  the  preamble  of  the  final 
decree,  as  descriptive  of  the  proceedings  upon  which  it  was  based ;  but 
the  force  and  eflfect  of  the  decree,  or  grant,  was  carefully  restricted  to 
the  operations  of  Andry  in  the  field,  as  they  appeared  in  his  official 
certificate  of  survey.  It  is  clear,  therefore,  not  only  that  the  parties 
themselves  did  not  regard  the  descriptive  words  in  the  petition  as  pre- 
scribing the  boundaries  of  the  grants  but  it  is  equally  so  that  the  de- 
scription itself  is  too  vague  and  uncertain  to  afford  the  necessary  means 
of  fixing  a  definite  and  certain  location  upon  the  land,  and  furnishes 
no  reason  whatever  to  support  the  present  views  of  the  claimants.  If 
we  depart  from  the  survey  and  location,  there  does  not  appear  to  be 
any  solid  legal  ground  upon  which  to  stand.  Shall  we  stop  when  one 
of  the  side  lines  reach  an  elder  grant?  Shall  they  be  continued  to  the 
cypress  trees;  and  if  so,  where  is  that  point?  Shall  they  be  pro- 
longed into  that  growth;  and  if  so,  how  far?  Shall  we  stop  at  the 
first,  second,  or  third  considerable  water-course?  or  shall  the  tract  em- 
brace all  the  residue  of  the  domains  of  the  crown  within  the  claimed 
lines?  The  counsel  contend  that  there  is  no  legal  resting  place,  until 
we  reach  the  Amite  and  the  lake.  They  are  understood  to  insist  that 
all  the  intermediate  suggestions,  as  to  the  depth  of  the  legal  title,  be- 
tween the  front  tract  and  the  rear  boundary  of  the  claim,  rest  in  extreme 
uncertainty;  and  in  that  I  agree.  And  as  for  the  boundary  claimed,  I 
find  nothing  to  support  it,  either  in  the  title  papers,  or  in  any  reference 
whiph  has  been  made  to  the  laws,  usages,  and  customs  of  the  Spanish 
government. 

Separate  the  grant  from  the  survey  and  location  upon  which  it  is 
founded,  and  it  is  clear  to  my  mind  that  it  would  fall  within  the  prin- 
ciple laid  down  by  the  Supreme  Court  in  the  case  of  the  United  States 
V8,  King  et,  al,,  (3  How.,  586.)  In  that  case  a  certificate  of  survey  was 
product,  but  on  the  evidence  reported  to  the  court,  it  was  decided  to 
be  antedated  and  fraudulent.  Afler  having  disposed  of  that  point, 
Chief  Justice  Taney,  in  speaking  for  the  court,  says: 

"Regarding  the  case  in  this  point  of  view,  the  right  of  the  defend- 
ant in  error  must  stand  altogether  upon  the  instrument  executed  in 
1795  and  in  1797  by  the  Baron  de  Carondelet ;  and  it  has  not  the  aid 
of  any  authentic  survey  to  ascertain  and  fix  the  limits  of  the  land, 
and  to  determine  its  location.  The  instruments  themselves  contain  no 
lines  or  boundaries  whereby  any  definite  and  specific  parcel  of  land 
was  severed  from  the  public  domain ;  and  it  has  been  settled  by  re- 
peated decisions  in  this  court,  and  in  cases,  too,  where  the  instrument 
contained  clear  words  of  grant,  that  if  the  description  was  vague  and 
indefinite,  as  in  the  case  before  us,  and  there  was  no  official  survey  to 
give  it  a  certain  location,  it  could  create  no  right  of  private  property 
in  any  particular  parcel  of  land  which  could  be  maintained  in  a  court 
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of  justice.  It  was  so  held  in  the  cases  reported  in  15  Peters,  184,  215, 
275,  319;  and  in  16  Peters,  159,  160.  After  such  repeated  decisions 
upon  the  subject,  all  affirming  the  same  doctrine,  the  question  cannot 
be  considered  as  an  open  one  m  this  court.  Putting  aside,  therefore, 
and  rejecting  the  certificate  of  Trudeau,  for  the  reasons  before  stated, 
the  instruments  in  question,  even  if  they  could  be  construed  as  grants, 
conveyed  no  title  to  the  Marquis  de  Maison  Rouge  for  the  land  in  ques- 
tion, and,  consequently,  the  defendants  in  error  can  derive  none  from 
him.  The  land  claimed  was  not  severed  from  the  public  domain  by 
the  Spanish  authorities,  and  set  apart  as  private  property,  and,  conse- 
quently, it  passed  to  the  United  States  by  the  treaty  which  ceded  to 
them  all  the  public  and  unappropriated  lands." 

It  is  not  proposed  to  refer  to  other  decisions,  asserting  the  same 
principle,  to  sustain  the  authority  of  this  case,  believing  that  it  is  suf- 
ficient that  the  highest  court  in  the  United  States  has  declared  that 
the  proposition  is  no  longer  open  to  dispute.  If  the  principle  of  that 
decision  be  admitted,  the  conclusion  is  irresistible,  that  the  parties,  in 
order  to  sustain  the  legal  title,  must  fall  back  upon  the  survey  and 
location,  or  abandon  the  issue,  unless  their  rights  can  be  upheld  to  the 
full  extent  of  the  claim  upon  the  descriptive  words.  That  the  descrip- 
tive words,  in  the  connection  in  which  they  stand,  are  not  sufficiently 
comprehensive  to  effect  that  object,  seems  to  be  manifest;  and  if  they 
were,  that  they  are  too  vague  and  indefinite  to  afford  any  safe  reliance 
I  entertain  no  doubt,  whether  they  be  tested  by  the  rules  of  the  com- 
mon law,  or  by  any  other  rules  which  have  been  recognized  and  ap- 
proved by  the  courts  of  the  United  States.  These  several  premises 
bring  me  again  to  the  question,  can  the  survey  and  location,  thus 
clearly  ascertained  and  established,  be  expanded  beyond  its  own  limits, 
while  it  remains  uncontradicted  by  a  single  fact  or  circumstance  in  the 
case?  I  think  not.  No  case  has  been  produced  to  sustain  any  such 
principle,  and  I  think  none  can  be. 

There  is  nothing  disclosed  in  the  ancient  conveyances  calculated,  in 
the  least  degree,  to  relieve  these  parties  from  the  present  position  of 
the  case.  The  one  most  relied  on  is  that  of  the  judicial  sale,  which, 
when  traced  to  its  final  consummation,  results  in  terms  more  vague 
and  indefinite,  if  possible,  than  the  original  grant  itself,  when  consid- 
ered without  the  survey  and  location.  The  description  of  a  tract  of 
land,  giving  *Hhe  depth  which  could  be  found,"  is  so  manifestly  void  as 
not  to  deserve  a  moment's  consideration.  The  argument,  therefore,  as 
to  the  recognition  of  the  extent  of  the  claim,  rests  for  its  foundation 
upon  the  declaration  in  the  will  of  St.  Maxent,  and  the  proceedings 
on  the  ex  parte  petition  of  Marigny,  and  the  newspaper  advertisement. 
These,  I  think,  are  greatly  overbalanced  by  the  terms  of  the  final  act 
of  sale,  which  is  the  legal  test  to  apply  to  the  proceedings. 

Of  all  the  conveyances  laid  before  the  commissioners,  one  only  men- 
tions the  Amite  as  the  rear  boundary  of  the  claim,  and  that  was  the 
deed  of  William  Conway  to  Daniel  Clarke,  executed  on  the  11th  June, 
1805,  more  than  two  years  after  the  treaty  of  cession.  The  two  con- 
veyances of  Maurice  Conway,  the  original  grantee,  to  Patrick  Conway, 
in  1785,  and  to  William  Conway,  in  1786,  describe  the  depth  **accord- 
ing  to  the  title,"  without  furnishing  any  additional  guide  to  measure 
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its  extent.  The  other  titles  are  equally  indefinite  and  uncertain  in  the 
language  employed  in  the  description  of  the  depth,  giving  it  '^as  the 
depth  which  can  be  found,"  or  ''as  the  depth  according  to  the  title," 
Even  Marrener,  who,  according  to  the  certificate  of  Lafon,  surveyed  a 
part  of  the  land,  and  who  acquired  a  portion  of  it  a  short  time  before 
the  claim  was  presented  to  the  board,  under  the  deed  of  Maurice  Con- 
way to  Patrick  Conway,  as  appears  by  his  conveyance  to  Daniel  Clarke, 
in  1805,  describes  the  tract  conveyed,  ''with  the  depth  according  to  the 
title  of  concession  delivered  by  the  late  government  to  the  late  Maurice 
Conway."  The  other  three  title  papers  mentioned  in  the  statement — 
Maurice  Conway  to  Oliver  Pollock,  and  the  mortgages  by  William 
Conway  to  Pollock  and  Joyce,  were  not  produced  before  the  commis- 
sioners, and  do  not  appear  to  have  been  relied  on  at  that  time  to  make 
out  the  title.  These  are  the  only  conveyances  in  the  case,  that  I  have 
found,  which  contain  the  description,  "with  the  depth  as  far  as  the 
lake."  Taken  as  a  whole,  I  must  conclude  that  any  presumption  to 
be  drawn  from  this  source  is  greatly  against  the  views  of  the  claimants. 
It  is  further  contended  that  the  claim  was  fully  recognized  by  the 
act  of  Governor  Claiborne,  in  issuing  the  order  upon  the  petition  of 
Donaldson  and  others,  in  pursuance  of  an  authority  conferred  upon 
him,  as  it  is  alleged,  under  the  second  section  of  the  aforesaid  act  of 
Congress,  approved  October  31,  1803,  and  that  it  was  confirmed  to  its 
full  extent  by  the  board  of  commissioners  who  passed  upon  the  evi« 
deuces  of  title  under  the  act  of  1805. 

The  first  proposition  evidently  fails  upon  the  proofs  exhibited,  even 
if  we  admit  the  authority  under  which  it  is  assumed  that  the  proceed- 
ings referred  to  were  instituted  and  perfected.  It  has  already  ap- 
E eared  in  the  statement  of  the  case  that  no  survey  was  actually  maae 
y  Lafon  in  pursuance  of  that  order,  and  it  follows,  as  a  necessary  con- 
sequence, that  none  could  be  certified  to  affect  the  public  interest,  or 
to  enlarge  the  rights  of  the  claimants.  The  petitioners  do  not  ask,  in 
their  petition,  for  any  expansion  of  the  rights  which  they  had  previ- 
ously accjuired  under  the  government  of  Spain  ;  and  by  no  just  mode 
of  reasoning  can  it  be  maintained  that  Governor  Claiborne  intended  to 
assume  jurisdiction  over  any  such  question.  But,  unfortunately  for 
the  argument,  even  if  the  proceedings  had  been  such  as  is  supposed, 
the  authority  upon  which  they  repose  cannot  be  sustained.  Whatever 
authority  Governor  Claiborne  possessed,  by  virtue  of  his  commission, 
was  derived  from  the  Constitution  and  laws  of  the  United  States,  to 
which  alone  we  can  look  as  the  source  to  uphold  his  acts.  Congress 
has  the  exclusive  power,  under  the  Constitution,  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory  and 
other  property  belonging  to  the  United  States.  The  act  under  which 
he  was  appointed  vested  no  authority  in  him  over  the  public  domain 
acquired  by  the  treaty  of  cession.  He  could  neither  make  a  grant,  or 
define  the  limits  of  one  previously  made,  or  perform  any  act  to  confer 
any  right  to  the  soil,  not  already  complete  and  vested.  In  a  word,  he 
possessed  no  power  to  dispose  of  any  portion  of  the  public  lands  thus 
acquired,  or  to  make  any  rule  or  regulation  respecting  the  same.  The 
act  of  Congress  under  which  he  was  appointed  merely  provides  that 
"all  the  military,  civil,  and  judicial  powers  exercised  by  the  officers 
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of  the  old  government  shall  be  vested  in  such  person  and  persons,  and 
shall  be  exercised  in  such  manner  as  the  President  of  the  United  States 
shall  direct,  for  maintaining  and  protecting  the  inhabitants  of  Louisi- 
ana in  the  free  enjoyment  of  their  liberty,  property,  and  religion." 
These  powers  were  temporary,  and  were  to  be  exercised  in  such 
manner  as  the  President  should  direct ;  and  the  directions  of  Mr.  Jef- 
ferson are  to  be  found  in  the  commission  which  he  issued  to  Mr.  Clai- 
borne on  the  same  day  the  act  was  passed.  He  gave  him  all  the 
powers  and  authority  which  had  been  exercised  by  the  former  govern- 
ors and  intendants,  with  the  following  proviso,  which,  it  seems  to  me, 
presents  a  full  answer  to  the  first  proposition :  Providedy  That  he 
should  have  no  power  or  authority  **  to  grant  or  confirm  to  any  person 
or  persons  whatsoever  any  title  or  claims  to  land  within  the  same." 

It  is  clear,  therefore,  that  Governor  Claiborne  could  do  no  act,  or 
authorize  any  to  be  done,  which  can  be  regarded  as  a  recognition  of 
the  claim  by  the  United  States,  in  regard  to  its  validity  or  extent.  It 
thus  appears,  not  only  that  no  power  was  conferred  to  recognize  any 
such  claims,  but  that  the  exercise  of  any  such  authority  was  expressly 
forbidden.  Whatever  was  done  to  recognize  the  claim  under  Governor 
Claiborne  is  utterly  void,  and  of  no  effect.  It  was  due  to  the  claim- 
ants to  answer  the  proposition  as  made ;  but,  in  so  doin^,  it  is  by  no 
means  intended  to  admit  that  the  acts  of  Governor  Claiborne  are  ob- 
noxious to  the  charge  which  the  answer  to  the  proposition  may  seem 
to  imply.  It  does  not  appear,  from  the  proofs,  that  he  claimed  the 
power  or  attempted  its  exercise.  In  the  order  issued  by  him,  which 
constitutes  the  only  act  upon  the  subject  that  he  performed,  he  merely 
says  :  **The  proprietors  of  land  adjoining  the  tract  within  mentioned 
are  requested  to  show  their  respective  boundaries,  and  the  command- 
ant of  the  district,  if  necessary,  will  extend  the  surveyor  his  protec- 
tion." He  gave  no  directions  in  regard  to  the  survey,  nor  did  he 
approve  the  certificates  or  plats  after  they  were  made  by  Lafon.  There 
is  certainly  no  recognition  of  the  claim  in  that  order,  nor  anything  in- 
consistent with  the  power  conferred  to  protect  the  inhabitants  in  the 
enjoyment  of  their  property.  Moreover,  the  wise  policy  adopted  by 
Mr.  Jefferson,  in  withholding  all  power  from  Governor  Claiborne  to 
grant  lands  or  confirm  titles,  was  subsequently  approved  and  substan- 
tially enacted  by  Congress  in  the  act  passed  26th  March,  1804.  It  is 
entitled  ''An  act  erecting  Louisiana  into  two  Territories,  and  providing 
for  the  temporary  government  thereof."  (1  Land  Laws,  112.)  The 
act  did  not  take  effect  till  the  first  day  of  October,  1804,  and  by  one 
of  its  provisions  the  act  of  1803  was  continued  to  that  time.  The  plats 
and  certificates  of  survey  on  the  claim  of  Donaldson  and  Scott,  and 
the  claim  of  Clarke,  were  executed  subsequent  to  the  passage  of  that 
law.  In  those  certificates  Lafon  alleges  himself  as  acting  under  an 
authority  derived  from  Governor  Claiborne.  Before  the  execution  of 
those  certificates  all  such  interference  with  the  public  domain  had 
been  expressly  interdicted  by  Congress,  as  appears  by  the  fourth  sec- 
tion of  the  act  of  1804,  which  provides  ''that  the  governor  and  legis- 
lative council  shall  have  no  power  over  the  primary  disposal  of  the 
soil,  nor  to  tax  the  lands  of  the  United  States,  nor  to  interfere  with 
claims  to  lands  within  the  said  Territory."  And  the  fourteenth  section 


uiy!iiz.fc;u  uy  ' 


-^.x 


HOUMAS  LAND  CLAIMS.  45 

imposed  penalties  on  any  citizen  of  the  United  States,  or  other  person, 
who  should  survey,  or  attempt  to  survey,  or  to  designate  boundaries 
to  any  portion  of  those  lands  belonging  to  the  United  States.  The 
certificates  of  Lafon  are  dated  subsequent  to  the  time  when  this  law 
took  effect,  and  were  clearly  made  in  violation  of  its  provisions. 

The  certificate  of  Lafon  in  the  case  of  the  Conway  tract  is  equally 
discredited,  and  alike  unauthorized  and  insufficient  for  the  purpose 
for  which  it  is  introduced.  In  that  case  he  describes  himself  as  a 
deputy  surveyor,  under  the  surveyor  general  of  the  United  States 
south  of  Tennessee.  The  powers  vested  by  law  in  the  surveyor  gen- 
eral south  of  Tennessee  were  extended  over  the  pvblic  lands  to  which 
the  Indian  title  had  been,  or  should  be,  extinguished,  within  the  Ter- 
ritory of  Orleans,  by  the  act  of  2d  March,  1805,  (1  Land  Laws,  127,) 
as  appears  by  its  seventh  section.  This  power,  however,  by  express 
words,  related  to  ihepMic  lands ^  and  not  to  private  surveys. 

The  act  authorizing  private  surveys  to  be  made  by  the  surveyor  gen- 
eral in  such  cases  as  the  commissioners  should  think  necessary,  was 
not  passed  till  the  28th  February,  1806,  eight  days  after  the  date  of 
Lafon's  certificate  in  that  case.  It  is  manifest  that  the  doings  of  Lafon 
can  derive  no  aid  from  that  law,  for  the  obvious  reason  that  the  cer- 
tificate bears  date  prior  to  its  passage. 

It  becomes  important  to  inquire  whether,  in  any  view  of  the  case, 
these  plats  can  be  considered  as  constituting  a  compliance  with  the  act 
of  1805.  By  the  fourth  section  of  that  act,  it  is  declared  that  any  per- 
son claiming  lands  under  any  legal  French  or  Spanish  grant  mighty 
and  any  person  claiming  under  any  incomplete  title  should,  deliver  a 
notice  to  the  register  of  the  land  office,  or  recorder  of  land  titles  within 
whose  district  the  land  may  be,  stating  the  nature  and  extent  of  his 
claim,  together  with  a  plat  of  the  tract  or  tracts  claimed,  and  should 
also  deliver  every  grant,  order  of  survey,  deed,  conveyance,  or  other 
written  evidence  of  his  claim,  for  the  purpose  of  having  it  recorded. 
*^  Provided,  however,  that  where  lands  are  claimed  by  virtue  of  a  com- 
plete French  or  Spanish  grant,  it  shall  not  be  necessary  for  the  claim- 
ant to  have  any  other  evidence  of  his  claim  recorded,  except  the 
original  grant  or  patent,  together  with  the  warrant  or  order  of  sur- 
vey, and  the  plat;  but  all  the  other  conveyances  or  deeds  shall  be 
deposited  with  the  register  or  recorder,  to  be  by  them  laid  before  the 
commissioners  when  they  shall  take  the  claims  into  consideration." 

The  plats  of  the  surveys,  which  by  the  act  of  1805  were  directed  to 
be  laid  before  the  commissioners,  were  the  original  plats  executed  under 
the  French  or  Spanish  authorities,  as  is  clear  from  the  language  of  the 
act.  But  if  there  were  any  doubt  on  this  point,  it  would  be  removed 
by  a  reference  to  the  third  section  of  the  act  of  1806,  (1  Land  Laws, 
132,)  which  repeals  so  much  of  the  act  of  1805  ''as  makes  it  the  duty 
of  every  claimant  to  lands  within  the  territory  of  Louisiana  to  deliver 
to  the  recorder  of  land  titles  a  plat  of  the  tract  or  tracts,  "^^  "^^  so 
finr  as  relates  to  claimants  whose  tracts  had  not  been  surveyed  by  the 
proper  officer  under  the  Spanish  government,  prior  to  the  20th  Decem- 
ber, 1803."  The  language  of  the  act,  and  the  construction  thua 
placed  upon  it  by  Congress,  render  it  obvious  to  my  mind,  that  the 
certificates  and  plats  of  Lafon  do  not  constitute  a  compliance  with  the 
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requirements  of  the  act  of  1805,  even  if  they  had  been  executed  in 
pursuance  of  a  lawful  authority,  and  had  been  based  upon  actual  ope- 
rations in  the  field.  The  act  of  1805  relates  in  express  terms,  certainly 
by  necessary  implication,  to  the  French  or  Spanish  surveys.  These 
plats  did  not  emanate  from  either  of  those  sources,  as  is  manifest  from 
their  dates ;  but  were  such  as  had  been  executed  by  Lafon,  under  the 
circumstances  before  named,  after  the  United  States  had  acquired  juris- 
diction over  the  territory,  and  therefore  do  not  fall  within  the  letter  or 
the  intent  of  that  act. 

That  this  claim  has  not  been  recognized  by  the  executive  department 
since  the  period  of  which  I  have  been  speaking,  till  the  patents  were 
issued,  is  so  apparent  as  to  render  comment,  to  enforce  the  conclusion, 
in  a  great  degree,  unnecessary.  It  had  been  steadily  resisted  by  the 
General  Land  Office  from  the  first  moment  when  it  was  presented  to 
Mr.  Graham,  in  1829,  and  never  received  the  sanction  of  the  head  of 
that  bureau.  The  opinion  given  in  favor  of  the  claim  by  one  of  the 
solicitors  stands  alone,  and  was  never  approved  by  the  head  of  the 
department.  Until  the  events  had  taken  place  which  gave  rise  to  this 
investigation,  no  Secretary  of  the  Treasury  had  deemed  it  within  the 
scope  01  his  authority  to  confirm  the  claim,  or  to  decide  upon  its  limits. 
It  had  been  twice  referred  to  my  predecessors,  neither  of  whom  found 
it  necessary  to  give  an  official  opinion  upon  the  main  questions  in  dis- 
pute. They  were  evidently  under  advisement  before  Mr.  Legare,  and 
from  the  inquiries  propounded  by  him  to  Mr.  Blake,  we  learn  what 
some  of  the  points  were  which  he  had  under  consideration. 

In  view  of  all  the  circumstances  exhibited  in  the  statement  of  the 
case  on  this  point,  prior  to  the  issuing  of  the  patents^  I  am  of  opinion 
that  they  furnish  no  ground  whatever  on  which  to  declare  or  to  pre- 
sume a  recognition  of  the  claim  by  the  United  States. 

But  had  the  commissioners  authority,  under  the  act  of  the  2d  March, 
1805,  to  enlarge  the  rights  of  the  parties  acquired  under  the  former 
government,  or  to  recognize  and  confirm  the  grant  to  the  extent 
claimed?  I  think  not.  The  act  under  which  these  adjudications  were 
made  was  entitled,  ^' An  act  for  ascertaining  and  adjusting  the  titles 
and  claims  to  lands  within  the  territory  of  Orleans  and  the  district  of 
Lousiana."  (1  Land  Laws,  122.)  The  first  and  second  sections  pro- 
vide that  the  titles  of  parties  in  possession  under  any  duly  registered 
warrant  or  order  of  survey,  or  by  permission  of  the  proper  bpanish 
officer,  and  in  conformity  with  the  laws,  usages,  and  customs  of  the 
Spanish  government,  shall  be  confirmed.  The  third  section  creates 
two  land  districts  in  the  territory  of  Orleans,  and  makes  provision  for 
the  appointment  of  a  register  in  each,  and  also  for  the  appointment  of 
a  recorder  of  land  titles  in  the  district  of  Louisiana.  The  fourth  sec- 
tion is  the  one  above  cited,  to  which  I  again  refer.  It  makes  provision 
for  two  classes  of  claims : 

1.  Grants  and  incomplete  titles  bearing  date  subsequent  to  the  Ist 
day  of  October,  1800,  and  the  claims  provided  for  in  first  two  sections. 

2.  (/omplete  grants,  claimed  by  virtue  of  any  legal  French  or  Spanish 
grant,  made  and  completed  before  the  Ist  October,  1800. 

It  only  becomes  necessary  to  consider  so  much  of  the  section  as 
relates  to  the  rights  of  those  claiming  under  the  second  proposition. 
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If  they  saw  fit  to  exercise  the  right,  they  were  permitted,  at  any  time 
before  the  1st  day  of  March,  1806,  to  deliver  to  the  register  or  recorder 
of  land  titles  within  whose  district  the  land  may  lie,  a  notice  in  wri- 
ting, stating  the  nature  and  extent  of  their  claims,  together  with  a 
plat  or  plats  of  the  lands  claimed.  If  they  decided  to  exercise  the 
right,  they  were  required,  on  or  before  the  day  on  which  they  delivered 
the  notice  and  plat,  also  to  deliver  to  the  said  register  or  recorder  all 
the  written  evidence  of  their  claim,  and  it  is  directed  that  it  "shall  be 
recorded."  The  act,  however,  declares  in  the  proviso,  before  noticed, 
that  it  shall  not  be  necessary  for  claimants  to  complete  French  or 
Spanish  grants  to  have  any  other  evidence  of  such  claims  recorded, 
except  the  original  grant  or  patent,  together  with  the  warrant  oi*  order 
of  survey  and  the  plat.  AH  the  other  conveyances  or  deeds  were 
required  to  be  deposited  with  the  register  or  recorder,  to  be  laid  before 
the  commissioners,  ^^when  they  shall  take  the  claim  into  considera- 
tion." 

The  fifth  section  provides  for  the  appointment  of  two  persons  in  each 
district  who  should,  together  with  the  register,  "be  commissioners  for 
the  purpose  of  ascertaining,  within  their  respective  districts,  the  rights 
of  persons  claiming  under  any  French  or  Spanish  grant  as  aforesaid, 
or  under  the  two  first  sections  of  this  act."  It  further  enacts,  that 
"each  board,  or  a  majority  of  each  board,  shall,  in  their  respective 
districts,  have  power  to  hear  and  decide  in  a  summary  manner  all  mat- 
ters respecting  such  claims,  *  *  *  and  to  decide  in  a  summary 
way,  according  to  justice  and  e(^uity,  on  all  claims  filed  with  the  regis- 
ter or  recorder,  in  conformity  with  the  provisions  of  this  act,  and  on 
all  complete  French  or  Spanish  grants,  the  evidence  of  which,  though 
not  thus  filed,  may  be  found  of  record  on  the  public  records  of  such 
grants;  which  decisions  shall  be  laid  before  Congress  in  the  manner  here- 
inafter directed,  and  be  subject  to  their  determination  thereon."  The 
same  section  further  directs  that  two  transcripts  shall  be  prepared  of 
the  decisions  in  favor  of  claimants,  one  to  be  transmitted  to  the  Sur- 
veyor General,  and  the  other  to  the  Secretary  of  the  Treasury ;  and 
that  a  Ml  report  of  the  claims  rejected  should  also  be  tnade  to  the 
Secretary  of  the  Treasury,  "which  reports,  together  with  the  tran- 
scripts of  the  decisions  of  the  commissioners  in  favor  of  the  claimants, 
shall  be  laid  by  the  Secretary  of  the  Treasury  before  Congress  at  their 
next  ensuing  meeting. ' ' 

No  form  of  expression  occurs  to  me,  which,  if  adopted  as  a  substitute, 
would  add  either  strength  or  clearness  to  the  language  above  cited 
from  the  fifth  section  of  the  act  of  1805,  by  which  Congress  reserved  to 
itself  the  ultimate  power  of  deciding  all  matters  respecting  these  claims, 
which  had  not  been  concluded  by  the  treaty  stipulation  to  respect  pri- 
vate property.  The  decisions  of  the  commissioners  were  to  be  laid 
before  Congress  for  their  determination  thereon.  There  is  no  propo- 
sition clearer  to  my  mind  than  the  one  which  denies  the  authority  of 
these  commissioners  under  that  law  to  decide  this  claim  finally  as 
against  the  United  States. 

It  may  be  said,  however,  that  the  language  of  the  petition  indicates 
that  it  was  the  intention  of  Conway,  when  he  presented  it  to  Unzaga, 
to  obtain  a  double  concession,  and  that  these  parties  have  an  equitable 
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claim  upon  Congress  to  the  extent  of  eighty  arpents  in  the  depth , 
being  thirty-eight  more  than  are  included  in  the  perfect  and  complete 
grant.  In  certain  views  of  the  case  there  is  some  force  in  the  sugges- 
tion, while  in  others  it  would  seem  to  be  unfounded.  The  strength  of 
the  suggestion  consists  in  regarding  that  part  of  the  claim  as  brought 
within  the  policy  of  previous  laws  of  Congress  passed  upon  the  same 
subject.  It  presents  a  question  exclusively  within  the  jurisdiction  of 
Congress,  and  can  have  no  influence  in  determining  any  of  the  ques- 
tions submitted  to  me.  There  would  seem  to  be  no  reason  to  doubt 
that  double  concessions  were  granted  by  the  Spanish  authorities  in 
some  instances  to  the  front  proprietors.  The  first  provision  in  any 
law  of  Congress,  recognizing  any  such  equitable  claim,  is  to  be  found 
in  the  fifth  section  of  the  act  of  the  21st  April,  1806.  (1  Land  Laws, 
138.)  It  is  entitled  ^' An  act  supplementary  to  an  act  entitled  ^an  act 
for  ascertaining  and  adjusting  the  titles  and  claims  to  lands  within  the 
Territory  of  Orleans,  and  the  district  of  Louisiana.' "  That  provision 
made  it  the  duty  of  the  commissioners  "to  inquire  into  the  nature  and 
extent  of  the  claims  which  arise  from  a  right,  or  supposed  right,  to  a 
double  or  additional  concession  on  the  back  of  grants  or  concessions 
heretofore  made,  *  *  *  and  to  make  a  special  report  thereon  to  the 
Secretary  of  the  Treasury,  which  report  shall  be  by  him  laid  before 
Congress  at  their  next  ensuing  session." 

That  in  the  opinion  of  Congress,  front  proprietors  might  have  lome 
kind  of  a  claim  to  a  back  concession,  independent  of  the  legal  forms  of 
title,  is  further  illustrated  by  the  fifth  section  of  the  act  of  the  3d 
March,  1811,  (1  Land  Laws,  189,)  securing  to  them  certain  preemp- 
tion rights.  It  provided  that  every  person  who,  by  virtue  of  a  French 
or  Spanish  grant,  recognized  by  the  laws  of  the  United  States,  or  under 
a  claim  confirmed  by  the  commissioners,  owned  a  tract  of  land  border- 
ing on  a  river,  and  not  exceeding  forty  arpents  in  depth,  should  be 
entitled  to  a  preference  in  becoming  the  purchaser  of  the  land,  adja* 
cent  to  and  back  of  his  own  tract,  not  exceeding  forty  arpents  in  depths 
nor  in  quantity  that  which  is  contained  in  his  own  tract,  and  three 
years  were  allowed  for  the  making  of  the  purchase. 

The  preemption  right  thus  secured  was  continued  two  years  longer 
by  the  act  of  the  11th  May,  1820,  (1  Land  Laws,  330,)  and  the  provis- 
ion was  substantially  reenacted  by  the  act  of  the  16th  June,  1832, 
entitled  "An  act  to  authorize  the  inhabitants  of  Louisiana  to  enter 
the  back  lands,"  limiting  the  time  to  make  the  application  to  three 
years,  (1  Land  Laws,  499.)  The  time  thus  allowed  was  further  extended 
by  the  act  of  24th  February,  1835,  one  year  from  the  15th  June,  1835. — 
(1  Land  Laws,  536.) 

The  first  law  above  named  instituted  an  examination  in  regard  to 
the  nature  and  extent  of  the  claim,  and  directed  the  report  of  the  com- 
missioners to  be  laid  before  Congress,  which  probably  led  to  the  subse- 
quent legislation  giving  the  proprietors  preemption  rights.  None  of 
the  legislation  to  which  I  have  referred  regarded  these  claims  as  legal 
rights  in  the  soil  which  could  be  enforced  in  a  judicial  tribunal.  It  is 
very  clear  that  no  such  supposed  right  or  claim  can  have  any  influence 
in  the  determination  of  the  extent  of  the  legal  title.  The  commission- 
ers appointed  under  the  act  of  181 1  gave  their  views  in  regard  to  double 
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concessions  in  the  case  of  Benjamin  Babin,  cited  in  the  opinion  of  the 
Supreme  Court  in  Jourdon  vs.  Barret,  (4  How.,  181,)  where  they  are 
stated  as  follows : 

^' The  claimant  has  no  other  foundation  for  his  title  to  the  second 
depth,  than  having  occupied  the  front  and  first  depth,  and  having 
occasionally  supplied  himself  with  timber  from  this  second  depth. 
According  to  the  laws,  customs,  and  usages  of  the  Spanish  government, 
no  front  proprietor,  by  any  act  of  his  own,  could  acquire  a  right  to 
lands  further  back  thantheordinary  depth  of  forty  arpents ;  and  although 
the  Spanish  government  has  invariably  refused  to  grant  the  second 
depth  to  any  other  than  the  front  proprietor,  yet  nothing  short  of  a 
grant  or  warrant  of  survey  from  the  governor  could  confer  a  title  or 
right  to  the  land;  wherefore  we  reject  the  claim."  The  court  con- 
cludes by  saying,  '^we  give  this  as  an  instance  of  many  similar  ones 
reported." 

These  are  some  of  the  considerations  that  might  be  urged  before 
Congress  in  favor  of  the  equitable  claim  of  these  parties  to  the  residue 
of  aback  concession. 

In  further  discussing  the  point,  the  court  say,  in  that  case,  that  the 
side  lines  of  back  concessions,  when  granted  by  the  former  government, 
as  a  general  rule,  were  not  permitted  to  diverge,  but  proceeded  in  a 
direct  course  from  the  front,  so  as  to  secure  equal  justice  to  the  front 
proprietors,  to  whom  alone,  it  seems,  these  grants  were  made. 

On  the  contrary,  it  might  be  contended  that  the  great  extension  of 
the  front,  which  was  eflFected  by  the  last  survey  or  location,  over  the 

Erevious  Indian  title,  evidently  including  a  large  tract  which  had  not 
een  cleared,  and  the  grasping  character  of  the  course  on  the  side  lines, 
fully  accomplished  all  the  purposes  of  the  petitioner  set  out  in  the 
petition  ;  giving  him  more  than  a  double  concession  on  the  river,  and 
a  sufficient  quantity  of  the  rear  land  beyond  his  previous  grant,  to 
meet  more  conveniently  all  the  objects  mentioned  in  that  memorial.  It 
is  highly  probable  that  it  was  these  considerations  that  induced  the 
surveyor  to  regard  it  as  incumbent  on  him  to  terminate  the  operations 
in  the  field  at  the  points  so  explicitly  described  in  his  return.  Having 
made  these  suggestions,  I  leave  them  for  the  consideration  of  those 
who  have  jurisdiction  of  the  question  to  which  they  relate. 

This  brings  me  to  the  second  inquiry  directed  by  the  joint  resolution, 
which  puts  in  issue  the  authority  assumed  by  the  President,  in  pur- 
suance of  the  decision  of  the  Secretary  of  the  Treasury,  in  the  granting 
of  the  patents.  Two  patents  were  issued,  one  on  the  claim  of  Donald- 
son and  Scott,  and  the  other  on  the  claim  of  Clarke,  and  respectively 
bear  date  the  22d  August,  1844. 

To  uphold  the  authority  thus  assumed,  it  is  contended ,  in  substance,  that 
the  claim  had  been  previously  confirmed  by  a  law  of  Congress  to  its 
full  extent,  and  that  the  law  confirming  it  required  patents  to  issue  in 
such  cases,  and  that  the  patents,  being  signed  by  the  President  and 
recorder  of  land  titles,  were  issued  in  conformity  to  law.  These  views 
are  enforced  by  various  considerations,  in  which  it  is  insisted  that  the 
decision  of  the  President  thus  carried  into  effect  is  final  and  conclusive 
in  the  premises,  and  that  the  patents  issued  in  pursuance  of  that  de- 
termination are  wholly  removed  from  all  impeachment. 
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The  first  three  propositions  depend  entirely  upon  the  fact  whether 
the  assumptions  on  which  they  repose  can  be  sustained,  and  must  be 
determined  by  the  act  of  Congress  to  which  they  refer. 

The  two  last  cannot  be  admitted,  unless  the  acts  of  the  President 
and  of  the  officers  issuing  the  patents  were  performed  in  pursuance  of 
an  authority  conferred  upon  them  by  law.  The  President,  no  more 
than  the  courts  of  law,  can  determine  any  matter  finally,  unless  the 
power  to  do  so  is  derived  under  the  Constitution  and  laws  of  the  United 
States. 

The  power  over  the  public  lands  is  vested  by  the  Constitution  exclu- 
sively in  Congress,  and  the  President  has  no  authority  over  the  sub- 
ject, except  what  may  be  inferred  from  the  general  power  to  see  that 
the  laws  are  faithfully  executed,  unless  it  be  conferred  upon  him  by 
an  act  of  Congress ;  nor  can  the  power,  when  conferred,  be  exercised 
in  any  other  form  or  in  any  other  mode  of  proceeding  than  that  which 
the  law  prescribes. 

This  view  is  too  firmly  established  by  the  Constitution,  as  a  primary 
principle  in  the  distribution  of  its  powers,  to  need  any  confirmation  ; 
and  the  proposition  is  too  palpable  to  require  any  illustration  to  en- 
force it.  Whether  the  claim  had  been  confirmed  by  an  act  of  Congreas 
depends  entirely  upon  the  proper  construction  of  the  act  of  the  18th 
April,  1814^  upon  which  the  claimants  rely  on  this  point  to  establish 
their  rights.  (1  Land  Laws,  247.)  It  is  entitled  ''an  act  concerning 
certificates  of  confirmation  of  claims  to  lands  in  the  State  of  Louis- 
iana," and  it  is  worthy  of  special  remark,  that  there  is  not  a  word  in 
the  act  which  proposes  to  confirm  any  claim  whatever. 

By  the  first  section  it  is  enacted,  'Hhat  in  all  cases  where  certificates 
of  confirmation  to  lands,  lying  in  either  of  the  land  districts  established 
by  law  in  the  State  of  Louisiana,  have  been  issued  agreeably  with  the 
provisions  of  the  act,  entitled,  An  act  respecting  claims  to  lands  in 
the  Territories  of  Orleans  and  Louisiana,  passed  the  3d  March,  1807f 
and  which  were  directed  to  be  filed  with  the  proper  register  of  the  land 
office  within  twelve  months  after  date,  and  on  claims  which  are  in- 
cluded in  the  transcript  of  decisions  made  in  favor  of  claimants,  and 
transmitted  to  the  Secretary  of  the  Treasury^  the  said  certificates  shall, 
in  every  case  where  the  lands  have  not  been  already  surveyed  accord- 
ing to  law,  be,  by  the  said  registers,  delivered  to  the  principal  deputy 
surveyor  of  the  district,  together  with  the  proper  descriptions  of  the 
tracts  to  be  surveyed,  wherein  the  quantity,  locality,  and  connection, 
when  practicable,  with  each  other,  shall  be  stated,  at  any  time  after 
the  expiration  of  three  months  from  the  passage  of  this  act,  unless  the 
claimant  shall  otherwise  specially  direct."  It  was  also  made  the  duty 
of  the  said  deputy  surveyor  south  of  Tennessee,  to  survey  the  land 
accurately,  according  to  the  said  certificates  of  confirmation  and 
description,  and  make  general  and  particular  plats  thereof,  which  he 
should  return  to  the  office  of  the  register,  together  with  the  original 
certificates. 

This  law,  it  appears  to  me,  is  clear  and  distinct,  and  is  susceptible 
of  but  one  interpretation,  consistent  with  its  language.  It  directs,  in 
cases  where  certificates  of  confirmation  have  been  issued  agreeably 
with  the  provisions  of  the  act  of  1807,  and  on  claims  included  in  the 
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transcript  of  decisions  in  favor  of  claimants  transmitted  to  the  Secre- 
tary of  the  Treasury,  that  the  register  should  deliver  the  same,  with  a 
proper  description  of  the  tract  to  be  surveyed,  to  the  surveyor,  who 
should  survey  the  tract  according  to  the  said  certificate  and  descrip- 
tion, and  return  plats,  together  with  the  original  certificates,  to  the 
register.  And  by  the  second  section  it  is  provided,  that  the  register 
should  thereupon  issue  a  patent  certificate  to  the  claimant,  and 
transmit  the  same  to  the  Commissioner  of  the  General  Land  Office ; 
and  if  it  should  appear  to  him  that  the  certificates  had  been  fairly  ob- 
tained, and  that  they  corresponded  with  the  transcript  transmitted  to 
the  Secretary  of  the  Treasury  and  the  plats  returned  by  the  surveyor, 
patents  were  to  be  granted.  The  very  first  requisite  to  obtain  a  patent 
was,  that  the  certificate  of  confirmation  should  have  been  issued  agree- 
ably to  the  act  of  1807,  and  be  in  the  transcript  of  favorable  decisions 
previously  transmitted  to  the  Secretary  of  the  Treasury.  It  is  by  virtue 
of  this  provision  that  it  is  contended  that  this  claim  has  been  confirmed 
to  its  full  extent.  The  construction  cannot  be  sustained.  No  part  of 
the  act  proposes  to  confirm  any  claim,  but  merely  authorizes,  under 
certain  prescribed  rules,  the  issuing  of  patents  in  a  class  of  cases  spe- 
cially designated,  and  for  lands  which  had  been  previously  confirmed 
under  the  law  of  1807. 

This  is  determined  by  the  words  of  the  act  upon  which  these  parties 
rely,  as  well  as  those  standing  in  the  same  connection,  and  is  rendered 
still  more  apparent  by  that  part  of  the  second  section  which  authorized 
the  Commissioner  of  the  General  Land  Office  to  determine  whether  the 
certificate  reauired  from  the  register,  when  produced,  had  been  fairly 
obtained,  ana  whether  it  corresponded  with  the  transcript  transmitted 
to  the  Secretary  of  the  Treasury. 

The  benefits  of  the  act  were  extended  to  all  cases  where  certificates 
of  confirmation  to  land  had  been  issued  agreeably  to  the  provisions  of 
the  law  of  1807.  These  are  the  only  words  of  any  importance  by 
which  to  ascertain  the  first  requisite^  descriptive  of  the  class  of  claims 
previously  confirmed,  to  which  the  act  applied.  Let  us  now  transpose 
the  sentence,  with  a  view  to  collect  its  meaning,  and  ascertain  the 
second  requisite  prescribed  by  the  act  when  thus  transposed.  It  would 
read,  ''in  all  cases  where  certificates  of  confirmation  to  land  have  been 
issued  agreeably  to  the  law  of  1807,  and  on  claims  included  in  the 
transcript  of  decisions  made  in  favor  of  claimants."  This  mode  of 
reading  the  sentence  is  perfectly  consistent  with  its  grammatical  con- 
struction, and  presents  the  proper  connection  of  the  principal  words 
more  distinctly  to  the  mind. 

It  thus  appears  that  the  second  requisite  was,  that  the  claims  on 
which  the  certificates  had  issued,  should  appear  in  the  transcript  of 
favorable  decisions  which  had  been  transmitted  to  the  Secretary  of  the 
Treasury.  Then  follows  the  third  requisite,  which  was,  that  the  cer- 
tificates should  be  such  as  the  previous  law  had  directed  to  be  filed 
with  the  proper  register  of  the  land  office  within  the  time  specified. 

The  sentence,  as  transposed,  leaving  out  the  words  of  no  importance, 
and  supplying  the  ellipsis,  would  read  as  follows:  ''In  all  cases  where 
certificates  of  confirmation  have  been  issued  agreeably  with  the  provis- 
ions of  the  act  of  1807,  and  have  been  issued  on  claims  which  are  in- 
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eluded  in  the  transcript  of  decisions  in  favor  of  the  claimants  transmit- 
ted to  the  Secretary  of  the  Treasury,  and  which  certificates  were  directed 
to  be  filed  with  the  proper  register  of  the  land  office  within  twelve 
months  after  date." 

The  act  was  carefully  limited  to  the  certificates  which  had  regularly 
issued  agreeably  to  the  law  of  1807,  and  prescribed  two  important  tests 
by  which  that  fact  should  be  ascertained.  It  was  those  certificates  ordy 
w^hich  had  been  issued  on  claims  included  in  the  transcript  of  decisions 
made  in  favor  of  claimants,  and  which  the  law  under  whose  provisions 
they  had  been  issued  by  the  commissioners  directed  to  be  filed  with  the 
proper  register  of  the  land  office  within  twelve  months  after  date.  If 
the  certificate  produced  was  regularly  issued,  and  was  one  which  the 

Erevious  law  directed  to  be  thus  filed,  and  the  claim  on  which  it  had 
een  issued  was  embraced  in  the  transcript  of  favorable  decisions,  then 
the  law  provides  that  the  certificate  shall  entitle  the  party  to  the  ben- 
efits of  the  act.  The  reference  to  the  claim  on  which  it  had  been  issued^ 
and  to  the  direction  of  the  previous  law  in  regard  to  filing,  are  descrip- 
tive of  the  certificate  mentioned  in  the  preceding  part  of  the  sentence, 
and  were  evidently  introduced  as  a  limitation  upon  the  powers  of  the 
officers  on  whom  the  execution  of  the  act  was  devolved.  They  were 
intended  to  guard  the  public  interest  against  the  receipt  of  certificates 
not  genuine,  or  irregularly  issued  without  authority  of  law,  and  to 
confine  the  operation  of  the  act  to  those  which  had  been  regularly 
issued  under  the  law  of  1807 ;  and  as  the  best  mode  of  ascertaining 
whether  they  had  been  so  issued,  and  of  guarding  against  mistake  or 
fraud  in  regard  to  the  paper  produced,  it  was  directed  that  the  claim 
upon  which  it  was  founaed  should  also  appear  in  the  transcript  of 
favorable  decisions.  Congress,  in  so  doing,  not  only  prescribed  what 
should  be  regarded  as  a  certificate  of  confirmation  regularly  issued  by 
the  commissioner's,  but  also  prescribed  the  rules  by  which  the  paper, 
when  produced  as  such,  should  be  tested.  It  must  have  been  in  con- 
formity with  the  act  of  1807,  and  the  claim  on  which  it  purported  to 
•be  founded  must  appear  in  the  transcript  of  favorable  decisions.  These 
directions  of  law  not  only  constituted  a  limitation  upon  the  power  of 
the  officers  charged  with  the  execution  of  the  act,  but  they  became  their 
guide  in  the  performance  of  the  duties  assigned  to  them  by  its  provis- 
ions. Whenever  any  such  certificate  was  presented,  and  the  party 
holding  it  demanded  the  benefits  of  the  act,  three  questions  were  first 
to  be  settled : 

1.  Had  the  certificate  been  issued  agreeably  to  the  law  of  1807? 

2.  Was  the  claim  on  which  it  was  based  included  in  said  transcript  ? 

3.  Was  the  certificate  one  which  the  previous  law  directed  to  be  filed 
as  aforesaid  ? 

Until  these  several  points  were  settled  in  favor  of  the  certificate,  no 
proceedings  could  legally  follow  ;  and  if  either  of  them  were  settled 
adversely,  the  party  would  take  nothing  by  his  application.  Suppose, 
for  example,  that  the  certificate  produced  had  been  regularly  issued 
under  the  law  of  1807,  but  the  claim  had  been  omitted  in  the  trans- 
cript of  favorable  decisions,  it  is  clear  that  there  could  have  been  no 
authority  to  grant  a  patent.  On  the  other  hand,  suppose  the  claim  to 
have  appeared  in  the  transcript,  but  no  certificate  had  ever  issued,  the 
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same  conclusion  follows  with  absolute  certaintjr.  It  was  only  where 
all  the  conditions  were  fulfilled  that  the  authority  to  issue  the  patents 
could  be  exercised.  These  views  will  be  confirmed  by  again  referring 
to  the  second  section  of  the  act  under  consideration.  It  provides  that 
the  surveys,  as  soon  as  made,  shall  be  returned  to  the  office  of  the 
proper  register,  together  with  the  original  certificates  of  the  commission- 
ers. These  certificates  were  such  as  had  been  issued  by  said  commis- 
sioners under  the  sixth  section  of  the  act  of  3d  March,  1807,  entitled 
''An  act  respecting  claims  to  land  in  the  Territories  of  Orleans  and 
Louisiana,"  (1  Land  Laws,  153,)  by  which  they  were  directed  to  trans- 
mit to  the  Secretary  of  the  Treasury  and  Surveyor  Gkneral  "tran- 
scripts of  the  final  decision  made  in  favor  of  the  claimants"  by  virtue  of 
that  act.  And  they  were  also  required  to  ''  deliver  to  the  party  a  cer- 
tificate, stating  the  circumstances  of  the  case,  and  that  he  is  entitled  to 
a  patent  for  the  tract  of  land  therein  designated,  which  certificate  shall 
be  filed  with  the  proper  register,  or  recorder,  within  twelve  months 
after  date."  The  power  to  issue  certificates  of  confirmation,  conferred 
by  that  provision,  was  vested  in  the  commissioners  alone,  and  is  expressly 
limited  to  claims  included  in  the  '*  transcripts  of  final  decisions  made  in 
favor  of  claimants"  by  virtue  of  that  act,  employing  the  identical  words 
subsequently  incorporated  into  the  act  of  1814,  and  constituting  the 
phrase  in  the  last-named  act  upon  which  the  claimants  rely.  The 
previous  words  of  the  sixth  section  of  the  act  of  1807,  in  regard  to  the 
filing  of  the  certificates,  are  also  incorporated  into  the  act  of  1814, 
showing  conclusively  that  the  certificates  of  confirmation  therein  men- 
tioned were  the  certificates  which  the  commissioners  had  issued  under 
the  sixth  section  of  the  act  of  1807,  and  that  they  were  issued  on  the 
claims  which  the  commissioners  were  directed  to  include  in  the  trans- 
cripts of  favorable  decisions. 

It  only  remains  to  ascertain  what  were  the  claims  thus  finally  deci- 
ded, which  the  commissioners  by  that  provision  were  directed  to  include 
in  the  transcript  of  favorable  decisions,  and  upon  which  they  were 
authorized  to  issue  the  certificates  of  confirmation,  to  demonstrate  the 
true  meaning  of  the  act  of  the  18th  April,  1814. 

This  question  is  answered  by  the/ourth  section  of  the  act  of  1807, 
which  gave  the  commissioners  full  powers  to  decide  upon  all  claims  to 
lands  within  their  respective  districts,  where  the  claim  was  made  by  a 
person  who  was  an  inhabitant  of  Louisiana  on  the  20th  December,  1803, 
' '  and  for  a  tract  not  exceeding  thequantity  of  acres  contained  in  a  league 
square,  and  which  does  not  include  either  a  lead  mine  or  salt  spring; 
wnich  decision  of  the  commissioners,  when  in  favor  of  theclaimants,  shall 
hejifial  against  the  United  States,  any  act  of  Congress  to  the  contrary 
notwithstanding. ' '  The  final  jurisdiction  of  the  commissioners  is  thus 
carefully  limited  to  a  tract  of  land  not  exceeding  a  league  square.  Their 
decisions  on  such  claims,  and  such  only,  were  final  as  against  the 
United  States.  It  was  their  decisions  on  such  claims  which,  by  the 
sixth  section,  they  were  required  to  include  in  the  transcript,  and 
transmit  to  the  Secretary  of  the  Treasury  and  surveyor  general ;  and 
it  was  only  upon  these  decisions  made  in  favor  of  claimants  that  they 
were  authorized  to  issue,  or  ever  did  issue,  certificates  of  confirmation. 

And^  by  the  eighth  section  of  the  same  act,  it  is  enacted  that  the  com- 
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missioners  should  "  report  to  the  Secretary  of  the  Treasury  their  opinions 
on  all  the  claims  to  land  within  their  respective  districts,  which  they  shall 
not  have  finally  confirmed  by  the  fourth  section  of  this  act.  The  claims 
shall,  in  the  said  report  or  reports,  be  arranged  into  three  general 
classes,  that  is  to  say:  First.  Claims  which,  in  the  opinion  of  the  com- 
missioners, ought  to  be  confirmed  in  conformity  with  the  provisions 
of  the  several  acts  of  Congress  for  ascertaining  and  adjusting  the  titles 
and  claims  to  land  within  the  Territories  of  Orleans  and  Louisiana. 
Secondly,  Claims  which,  though  not  embraced  by  the  provisions  of  the 
said  acts,  ought,  nevertheless,  m  the  opinion  of  the  commissioners,  to  be 
confirmed  in  conformity  with  the  laws,  usages,  and  customs  of  the 
Spanish  government.  Thirdly.  Claims  which  neither  are  embraced 
by^  the  provisions  of  the  said  act,  nor  ought,  in  the  opinion  of  the  com- 
missioners, to  be  confirmed  in  conformity  with  the  laws,  usages,  and 
customs  of  the  Spanish  government.  And  the  said  report  and  reports, 
being  in  other  respects  made  in  conformity  with  the  forms  prescribed 
according  to  law  by  the  Secretary  of  the  Treasury,  shall  by  him  be 
laid  before  Congress,  for  their  final  detemiinaiion  thereon^  in  the  man- 
ner and  at  the  time  heretofore  prescribed  by  law  for  that  purpose." 

In  the  last  mentioned  act  we  have  so  clear  and  distinct  an  exposition 
of  the  class  of  cases  on  which  the  act  of  the  18th  April,  1814,  was  in- 
tended to  operate,  that  it  is  difiicult  to  perceive  how  any  doubt  can 
arise  upon  the  subject.  The  commissioners  were  directed  to  issue  cer- 
tificates of  confirmation  to  claimants,  and  to  transmit  transcripts  of 
their  decisions  to  the  Secretary  of  the  Treasury  in  cases  of  claims  for 
tracts  not  exceeding  the  quantity  of  acres  in  a  league  square,  and  such 
decisions,  when  in  favor  of  the  claimants,  were  final.  Nothing  can  be 
plainer  or  more  certain  than  that  the  act  of  the  18th  April,  1814,  was 
applicable  exclusively  and  solely  to  the  cases  in  which  the  commis- 
sioners were  authorized  finally  to  decide  in  favor  of  claimants.  The 
claim  of  these  parties  was  not  within  this  class  ;  and  they,  or  any  of 
those  under  whom  they  claim,  never  received  from  the  commissioners 
any  certificate  of  confirmation,  for  the  obvious  reason  that  the  com- 
missioners had  no  power  or  authority  to  do  or  perform  any  such  act  in 
this  or  any  similar  case.  The  class  of  claims  in  which  that  of  the 
claimants  was  embraced  was  to  be  reported  to  Congress  for  their  final 
determination,  in  pursuance  of  the  eighth  section  of  the  act  of  1807. 
Congress  accordingly  did  act  on  these  claims,  as  appears  by  the  act  of 
the  14th  April,  1814,  and  confirmed  those  founded  on  incomplete  titles 
to  the  extent  of  a  league  square.  The  claims  that  had  been  brought 
before  the  board  on  complete  and  perfect  titles  were  not  confirmed,  for 
the  reason,  unquestionaoly,  that  they  required  no  confirmation  from 
the  government  of  the  United  States.  Such  lands  had  been  severed 
from  the  domain  of  the  crown  of  Spain  before  the  treaty  of  cession,  and 
had  become  private  property,  and  were  alike  protected  by  the  law  of 
nations  and  by  the  terms  of  the  treaty.  These  titles,  therefore,  must 
stand  or  fall  upon  their  own  merits. 

The  great  error,  in  the  opinion  of  the  Secretary  of  the  Treasury,  of 
the  12th  August,  1844,  consists  in  supposing  that  while  the  act  of 
the  14th  April,  1814,  confirmed  incomplete  titles,  that  the  act  of  the 
18th  April,  1814,  confirmed  those  which  were  perfect  and  complete. 
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It  has  already  appeared  that  the  latter  act  had  reference  to  another 
and  altogether  distinct  class  of  claims,  and  only  directed  patents  to 
issue  where  the  decision  of  the  commissioners  was  made  final  by  the 
act  of  1807,  and  when  they  had  issued  certificates  of  confirmation  under 
its  sixth  section.  Another  manifest  error  in  the  opinion  consists  in 
regarding  the  certified  copies  of  the  proceedings  of  the  board,  pro- 
cured in  1841,  as  certificates  of  confirmation  issued  by  the  commis- 
sioners under  the  act  of  1807.  That  these  copies  were  so  regarded  is 
strongly  corroborated  by  certain  memoranda  appearing  on  the  outside 
of  the  copies,  which  are  as  follows  :  On  the  copy  relating  to  the  Don- 
aldson and  Scott  claim  is  written,  '^certificate  of  commissioners,  of 
confirmation.  No.  133 ;"  and  on  the  other,  relating  to  the  Clarke  claim, 
"  confirmation  to  Daniel  Clarke,  No.  127."  The  other  principal  error 
consists  in  separating  the  two  requisites  as  to  the  certificates  of  con- 
firmation, that  they  should  have  been  issued  agreeably  to  the  act  of 
1807,  and  be  on  claims  in  the  transcript  of  favorable  decisions,  and  in 
regarding  them  as  applicable  to  distinct  and  different  classes.  The 
language  of  the  act  cannot  be  made  to  sustain  such  a  construction,  and 
its  true  meaning  is  demonstrated,  as  it  seems  to  me,  by  reference  to 
the  act  under  which  the  certificates  were  directed  to  be  issued  and  the 
transcripts  made. 

In  conclusion,  I  am  of  opinion : 

1.  That  the  grant  to  Maurice  Conway  is  a  complete  and  perfect 
Spanish  ^rant  to  the  extent  of  forty-two  arpents  from  the  river,  and  no 
more.  That  the  said  grant  does  not  convey  any  lands  beyond  that 
extent,  but  that  the  title  to  the  same  is  vested  in  the  United  States. 

2.  That  the  patents  which  have  been  issued  in  the  case  of  the  Don- 
aldson and  Scott  claim,  and  the  Clark  claim,  were  so  issued  without 
authority  of  law,  and  are  therefore  void  and  of  no  effect. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

NATHAN  CLIFFORD. 
The  Prhsibbnt  of  the  Uniibd  Statbs. 


STATEMENT  OP  LOUIS  JANNIN. 

I.  Has  Congress  the  constUutional  power  to  repeal  an  act  confirming  a 
Spanish  grant  f 

II.  y  Congress  had  thai  power ^  and  thought  proper  to  exercise  it  in  the 
case  of  the  Houmas  daim^  thai  claim  should  be  immediately  reconn 
firmedy  as  His  good  and  valid  to  the  full  extent  of  the  land  claimed  ^ 
and  Congress  is  by  law  the  only  competent  tribunal. 


These  questions  arise  upon  the  petition  of  certain  settlers  on  the 
Houmas  grant  in  Louisiana,  and  upon  an  adverse  protest  and  petition 
of  the  owners  of  the  grant. 

The  second  is  narrowed  down  by  the  uniform  action  of  the  govern- 
ment officials  to  the  construction  of  a  few  words  in  the  grant,  describ- 
ing its  extetit.  ^  j 
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If  the  first  question  is  decided  in  the  negative,  the  decision  of  the 
second  question  becomes  unnecessary.  The  first  is  probably  the  only 
real  question  in  the  case,  and  it  will  therefore  be  examined  at  length. 

It  is  neither  intended  nor  necessary  to  submit  an  original  disc^uisi- 
tion  on  this  question.  The  attributes  and  limits  of  the  constitutional 
powers  of  the  general  and  State  governments  have  been  thoroughly 
investigated  by  the  greatest  judicial  minds  in  the  country.  We  simply 
propose  to  submit  copious  extracts  from  their  decisions,  classed  under 
appropriate  heads.  But  it  is,  in  the  first  place,  necessary  to  explain 
how  these  questions  arise. 

Statement  of  the  case. 

Soon  after  the  purchase  of  Louisiana,  Congress  passed  an  act  '^  for 
ascertaining  and  adjusting  the  titles  and  claims  to  land  within  the 
Territory  of  Orleans  and  district  of  Louisiana,"  which  was  approved 
on  the  2d  of  March,  1805.— (1  Land  Laws,  122.) 

This  act.  required  the  claimants  to  submit  the  evidence  of  their 
titles  to  a  board  of  commissioners,  appointed  under  the  act.  The 
commissioners  were  directed  *^to  decide^  %n  a  summary  way,  according 
to  justice  and  equity ,  on  all  claims  Jiled,  and  their  decisions  were  to  be 
laid  before  Congress ,  and  to  be  subject  to  their  determination  thereon." 

The  land  claim  in  Louisiana  known  by  the  name  of  the  '*Houma«" 
claim,  from  an  Indian  tribe  which  had  originally  owned  and  sold  it, 
was  then  owned  in  three  divided  portions,  by  William  CJonway,  Daniel 
Clarke,  and  Donaldson  and  Scott.  All  three  filed  their  claims  with  the 
board  of  commissioners,  which,  on  the  3d  and  10th  of  March,  1806, 
confirmed  them  unanimously.  These  claims  are  designated  by  num- 
bers 125,  127,  and  133,  in  the  report  of  the  commissioners,  which  was 
submitted  to  Congress  on  the  9th  of  January,  1812,  by  the  Secretary 
of  the  Treasury. — (State  Papers,  Pub.  Lands,  by  D.  Green,  vol.  2, 
p.  287.) 

The  final  determination  of  Congress  remained  suspended  until  the 
passage  of  the  act  of  June  2,  1858,  (11  Stat,  at  Large,  294,)  by  the 
second  section  of  which  all  claims  favorably  reported  on  in  the  above- 
mentioned  report  were  confirmed,  '^saving  and  reserving,  however, 
to  all  adverse  claimants  the  right  to  assert  the  validity  of  their  claims 
•  in  a  court  or  courts  of  justice." 

The  most  valuable  part  of  the  Houmas  claim  fronts  on  the  Mississippi 
river,  and  has  been  since  1774,  and  now  is,  in  the  actual  possession  of 
the  owners  of  the  claim,  and  cultivated  by  them  exclusively.  But  the 
claim,  as  confirnled,  extends  in  the  rear  to  the  Amite  river  and  Lake 
Maurepas ;  and  though  the  claimants  always  had  the  legal  possession 
of  it,  and  paid  taxes  on  it,  a  number  of  persons  have  settled  on  the 
back  land.  At  one  time  entries  were  permitted  to  be  made  on  that 
part  of  the  claim,  in  violation  of  the  act  of  March  3,  1811,  section  6, 
which  reserves  from  sale  all  lands  to  which  a  claim  had  been  regularly 
filed.  But  in  1844  they  were  all  set  aside  on  account  of  their  inter- 
ference with  the  Houmas  claim,  the  purchase-money  was  ordered  to  be 
refunded,  and  in  121  cases  it  was  actually  refunded. 

These  settlers,  not  content  with  the  provision  in  the  confirmatory 
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act,  which  saves  the  rights  of  adverse  claimants,  now  petition  Con« 
gress  either  to  reject  the  Houmas  claim  in  toto,  or  to  repeal  the  confirm- 
atory act,  and  to  leave  the  parties  where  they  were  before  the  passage 
of  that  act.  It  has  also  been  suggested  that  Congress  might  pass  a 
bill  authorizing  the  Houmas  claimants  to  sue  the  United  States  for  the 
confirmation  of  their  claim.  But  that  also  presupposes  that  the  con- 
firmatory act  was  first  repealed. 

The  owners  of  the  Houmas  claim  protest  against  the  adoption  of 
any  of  these  propositions^  and,  indeed,  against  any  action  of  Con- 
gress which  can  in  the  least  a£fect  that  claim.  That  claim  is  now 
confirmed ;  that  confirmation  is  a  vested  right,  and  beyond  the 
reach  of  Congress.  For  this  reason,  they  submit  that  the  joint  res- 
olution of  March  3,  1859,  which  suspends  the  action  of  the  Ex- 
ecutive upon  their  claim,  should  be  repealed.  It  is  a  cloud  upon  their 
title,  may  mislead  others,  and  seems  to  keep  in  suspense  what  has  been 
finally  settled,  and  cannot  be  unsettled  by  Congress. 

Thus,  we  are  brought  to  the  consideration  of  the  question,  whether 
Congress  has  the  constitutional  power  to  repeal  the  act  by  which  our 
claim  was  confirmed  ? 

Under  this  head  we  shall  show  that — 

1.  A  confirmation  of  a  Spanish  grant  by  act  of  Congress  is  equiva- 
lent to  a  legislative  grant.  It  is  a  complete  title,  a  legal  title,  and  a 
vested  right,  with  or  without  a  patent. 

2.  As  soon  as  the  Houmas  claim  was  confirmed,  all  power  of  the 
general  government  over  it  as  property  ceased,  and  vested  in  the  State. 
Any  interference  of  Congress  thereafter  would  be  an  unconstitutional 
infringement  of  the  rights  of  the  State  of  Louisiana. 

3.  The  government  of  the  United  States  being  one  of  limited  powers, 
the  right  now  claimed  for  Congress  to  repeal  the  confirmatory  act  does 
not  exist,  unless  it  is  expressly  warranted  by  the  Constitution. 

4.  Any  measure  impairing  a  preexisting  right  of  property  is  a 
judicial  and  not  a  legislative  act,  and  when  it  destroys  vested  rights, 
is  contrary  to  the  fundamental  principles  of  government. 

5.  The  power  claimed  for  Congress  is  unconstitutional,  because  it 
would  take  our  pro^rty  ''without  due  process  of  law." 

6.  And  because  it  would  he  taking  private  property  for  pvblic  tise, 
without  just  compensation. 

7.  Application  of  these  principles  to  the  case  of  the  confirmation  of 
the  Houmas  claim,  and  equities  of  the  case. 

I.  A  confirmation  of  a  Spanish  grant  by  act  of  Congress  is  equiva- 
lent to  a  legislative  grant.  It  is  a  complete  title,  a  legal  title,  and  a 
vested  ri^ht,  with  or  without  a  patent.  To  persons  familiar  with  the 
adjudications  of  the  Supreme  Court  of  the  United  States  on  Spanish 
land  titles,  this  is  a  self-evident  proposition.  To  others  it  will  be  made 
clear  by  the  following  authorities: 

In  the  case  of  Gngnon's  Lessee  vs,  Astor,  2  How.,  319.  Pierre 
Grignon  had  a  land  claim  in  Michigan  confirmed  by  an  act  of  February 
21,  1823,  (3  Stat,  at  Large,  724,)  which  provided  that  on  all  the  claims, 
confirmed  oy  the  act  patents  should  issue.  Pierre  Orignon  died  in 
March,  1823.  The  land  was  sold  on  the  petition  of  the  administrator 
of  the  estate,  under  an  order  of  court  of  1826.     The  patent  was  issued 
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in  1829  to  Pierre  Grignon's  heirs.  The  plaintiffs  claimed  the  property 
under  the  heirs-atrlaw :  the  defendants  under  the  administrator's  sale. 
Upon  this  stat6  of  facts,  the  court  say,  (2  How.,  344:)  *'It  has  been 
contended  by  the  plaintiff's  counsel  that  the  sale  in  the  present  case  is 
not  valid,  because  Peter  Grignon  had  not  such  an  estate  in  the  premises 
as  could  be  sold  under  the  order  of  the  county  court,  it  being  only  an 
equitable  one  before  the  patent  issued  in  1829 ;  but  the  title  became  a 
legal  one  by  its  confirmation  by  the  act  of  Congress  of  February,  1823, 
which  was  equivalent  to  a  patent.  It  was  higlxer  evidence  of  title,  as 
it  was  the  grant  of  the  fee  which  had  been  in  the  United  States  by  the 
government  itself,  whereas  the  patent  was  only  the  act  of  its  ministerial 
oflScers." 

Strother  vs.  Lucas,  12  Pet.,  454.  **That  a  grant  may  be  made  by 
law  as  well  as  a  patent  pursuant  to  a  law,  is  undoubted,  (6  Cr.,  128,) 
and  a  confirmation  by  a  law  is  as  Mly,  to  all  intents  and  purposes,  a 
grant,  as  if  it  contained  in  terms  a  grant  de  novo," 

Patton's  Lessee  vs.  Easton,  1  Wheat.,  487.  "The  act  of  assembly 
vesting  lands  in  the  trustees  of  the  town  of  Nashville  is  a  grant  of 
those  lands." 

In  Sims  vs.  Irvine,  3  Dallas,  456,  Chief  Justice  Ellsworth  said :  '*  By 
these  means  Sims  acquired  to  the  said  island  a  complete,  equitable  title, 
and  one  which  needed  a  patent  of  confirmation  to  render  it  a  complete 
legal  title.  A  confirmation  of  this  equitable  title,  as  effectual  as  that 
of  any  patent  could  have  been,  was  afterwards  comprised  in  the  compact 
between  Virginia  and  Pennsylvania,  and  in  the  ratification  of  the  same 
by  the  legislative  act  of  the  latter." 

In  Chouteau  vs.  Eckhard,  2  How.,  374,  the  Supreme  Court,  speaking 
of  the  reports  of  commissioners,  says :  "On  these  reports  coming  before 
Congress,  it  acted  directly  by  statute  on  such  titles  as  were  by  the 
legislature  considered  well-founded  and  just  claims." 

Les  Bois  and  Bramell,  4  How.,  463.  "A  confirmation  of  a  French 
or  Spanish  claim,  either  by  a  board  of  commissioners  under  the  act  of 
1807,  or  by  Congress  directly,  or  by  the  district  court,  by  force  of  the 
act  of  1824,  is  a  location  of  land  by  a  law  of  the  United  States." 

Enfield  vs.  Permint,  8  New  Hamp.,  515.  ''A  grant  of  land,  by  an 
act  of  the  legislature,  vests  an  actual  seizin  in  the  grantee." 

^^The  grant  in  such  a  case  is  a  public  act,  much  better  calculated  to 
ive  notoriety  to  the  conveyance  than  an  actual  entry  upon  the  land 
jy  an  agent  of  the  State,  or  by  the  grantee.  And  this  notoriety  of  the 
grant  is,  in  contemplation  of  law,  equivalent  to  an  actual  entry  by  the 
grantee."— (8  Cranch,  246,  248  ;  5  Coke,  94;  3  Green,  441.  Hill  vs. 
Byer.^ 

Enneld  vs.  Day,  11,  New  Hamp.,  528.  **Amere  grant  of  land 
by  the  government  is  ordinarily  evidence  of  an  actual  seizin  at  the  time 
of  the  government,  and  vests  such  seizin  in  the  grantee." 

Bissell  vs.  Penrose,  8  How.,  331.  "By  the  confirmation  the  title 
became  complete." 

To  the  same  effect  as  the  above  is  the  case  of  Doe  vs.  Eslava,  (9  How. , 
447,)  in  which  they  are  all  reviewed. 
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II.  As  soon  as  this  grant  was  confirmed,  all  power  of  the  general 
government  over  it  as  property  ceased,  and  vested  exclusively  in  the 
State.  Any  interference  of  Congress  thereafter  would  he  an  unconsti- 
tutional infringement  of  the  rights  of  the  State  of  Louisiana.  This  is 
the  doctrine  of  the  leading  case  of  Pollard's  lessee  vs.  Hagan  et  (d.^  3 
How. ,  221 .  "The  United  States  never  held  any  municipal  sovereignty, 
jurisdiction  of  right  of  soil  in  and  to  the  territory  of  which  Alahamaor 
any  of  the  new  States  were  formed,  except  for  temporary  purposes,  and 
to  execute  the  trusts  created  by  the  acts  of  the  Virginia  and  Greorgia 
legislatures,  and  the  deeds  of  cession  executed  by  them  to  the  United 
States,  and  the  trust  created  by  the  treaty  with  the  French  republic 
of  the  30th  of  April,  1803,  ceding  Louisiana."  Ibid.,  p.  222  :  "The 
manner  in  whicn  the  new  States  were  to  be  admitted  into  the  Union, 
according  to  the  ordinance  of  178T,  as  expressed  therein,  is  as  follows : 
^  And  whenever  any  of  the  said  States  shall  have  sixty  thousand  free 
inhabitants  therein,  such  States  shall  be  admitted  by  its  delegates  into 
the  Congress  of  the  United  States,  on  an  equal  footing  with  the  original 
Stales  in  every  respect  whalever,' " 

lb.,  p.  224:  "The  object  of  all  the  parties  to  this  contract  of  cession 
was  to  convert  the  land  into  money  for  the  payment  of  the  debt,  and 
to  erect  new  States  over  the  territory  thus  ceded ;  and  as  soon  as  these 
purposes  could  be  accomplished,  the  power  of  the  United  States  over 
these  lands  as  property  was  to  cease." 

"Whenever  the  United  States  shall  have  fully  executed  these  trusts, 
the  municipal  sovereignty  of  the  new  States  will  be  complete,  and  they 
and  the  original  States  will  be  upon  an  equal  footing  in  all  respects 
whatever." 

Thus  in  Louisiana  the  United  States  held  and  still  hold  the  public 
lands  in  temporary  trust  for  the  State.  In  practice,  all  lands  in  Louis- 
iana were  at  first  considered  as  public  lands,  until  they  were  shown  to 
be  private  property  under  the  acts  passed  for  the  adjudication  of  land 
claims.  As  soon  as  any  of  these  claims  were  confirmed,  and  thereby 
declared  to  be  private,  and  not  public  property,  they  fell  exclusively 
under  the  municipal  government  of  the  State.  The  protection  of  the 
property  of  the  innabitants  of  Louisiana,  stipulated  for  in  the  treaty  of 
cession,  terminated  with  the  admission  of  Louisiana  as  a  State  of  the 
Union,  b^^use  then  these  inhabitants  were  upon  an  equal  footing  with 
their  brethren  in  the  other  States,  and  enjoyed  the  protection  of,  and 
were  amenable  to,  the  State  authorities  alone.  This  is  the  evident  in- 
ference to  be  drawn  from  the  decision  of  Chief  Justice  Marshall  in  the 
case  of  the  city  of  New  Orleans  vs,  de  Armas,  9  Pet.,  234 :  "The  third 
article  (of  the  treaty  of  cession  of  April  30,  1803)  is  expressed  in  these 
words:  *The  inhabitants  of  the  ceded  territory  shall  be  incorporated 
in  the  Union  of  the  United  States,  and  admitted  as  soon  as  possible, 
according  to  the  principles  of  the  Federal  Constitution,  to  the  enjoy- 
ment of  all  the  rights,  advantages,  and  immunities  of  citizens  of  the 
United  States,  and  in  the  meantime  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty,  property,  and  the  religion 
which  they  profess.'  No  other  article  of  the  treaty  is  supposed  to  con- 
tain any  stipulation  for  the  rights  of  individuals.  The  article  obvi- 
ously contemplates  two  objects— one  that  Louisiana  shall  be  admitted^ 
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into  the  Union  as  soon  as  possible  upon  an  equal  footing  with  the  other 
States,  and  the  other,  that  till  such  admission,  the  inhabitants  of  the 
ceded  territory  shall  be  protected  in  the  free  enjoyment  of  their  liberty, 
property,  and  religion.  Had  any  of  these  rights  been  violated  while 
this  stipulation  continued  in  force,  the  individual  supposing  himself 
to  be  injured,  might  have  brought  his  case  into  this  court,  under  the 
twenty-fifth  section  of  the  judicial  act.  But  this  stipulation  ceased  to 
operate  when  Louisiana  became  a  member  of  the  Union,  and  its  in- 
habitants were  'admitted  to  the  emoyment  of  all  the  rights,  advanta- 
ges, and  immunities  of  citizens  of  the  United  States.'  *  *  ♦ 
The  inhabitants  of  Louisiana  enioy  all  the  advantges  of  American  citi- 
zens, in  common  with  their  brethren  in  their  sister  States,  when  their 
titles  are  decided  by  the  tribunals  of  the  State." 

III.  The  government  of  the  United  States  is  a  government  of 
powers,  limited  by  the  Constitution  of  the  United  States,  and  all  the 
rights  and  powers  not  expressly  delegated  to  it  are  reserved  by  the 
States.  This  is  a  proposition  which  requires  no  proof;  and  hence  the 
question  arises  whether  the  power  to  repeal  an  act  of  confirmation — or, 
in  other  words,  the  power  to  divest  private  property — has  been  dele- 
gated to  Congress  ?  It  would  be  a  vain  un'Uertaking  to  look  into  the 
Constitution  of  the  United  States  for  the  justification  of  the  exercise  of 
such  an  authority,  which  is,  besides,  contrary  to  the  law  of  nations, 
and  to  that  feeling  of  right  and  wrons  which  is  the  basis  of  all  legis- 
lation. In  other  countries  it  might  oe  necessary  to  inquire  whether 
the  measure  contemplated  was  ri^t  or  wrong,  in  an  abstract  sense. 
In  the  United  States  it  is  sufficient  to  ask  whether  it  was  expressly 
authorized  by  the  Constitution  ?  If  not  justified  by  the  very  terms  of 
the  Constitution,  that  power  does  not  exist. 

Here,  indeed,  we  might  rest  the  case.  But  as  there  exist  other  con- 
clusive reasons  why  the  course  suggested  to  Congress  should  not  be 
followed,  and  as  our  avowed  object  is  to  make  it  perfectly  clear  that  no 
argument  whatever  can  be  adduced  in  support  of  the  power  claimed 
for  Congress,  we  shall  show  that  the  Constitution  of  the  United  States 
expressly  prohibits  it.  The  prohibitions  applicable  to  this  case  are 
threefold,  namely :  1st.  The  repeal  of  a  grant  is  a  judicial  and  not  a 
legislative  act,  and  therefore  not  within  the  competency  of  Congress ; 
2d.  It  would  be  the  taking  away  of  our  property  '^  without  due  process 
of  law;"  and  3d.  It  would  be  taking  private  property  for  public  use 
without  compensation. 

IV.  Any  measure  reative  to  a  preexisting  right  of  property,  whether 
limiting  or  defeating  it,  is  a  judicial  act,  and  therefore  not  within  the 
authority  of  the  legislative  branch  of  the  government,  and  when  its 
object  is  to  destroy  vested  rights,  is  contrary  to  the  fundamental  prin- 
ciples of  government.  Congress  had  indeed,  in  one  instance,  the  power 
of  acting  upon  our  claim,  but  that  was  authorized  by  the  treaty  of  ces- 
sion, a  ''  supreme  law  of  the  land."  Congress  was  bound  to  ascertain 
what  lands  m  Louisiana  were  private  property.  That  once  done  in 
regard  to  a  particular  claim,  Congress  could  no  longer  a£fect  it  in  any 
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manner  whatever.  Whatever  could  thereafter  by  possibility  be  done, 
in  regard  to  such  a  claim,  must  necessarily  be  of  a  judicial  nature. 

However  diflScult  it  may  be  to  establish  with  precision  the  line  of 
division  between  legislative  and  judicial  powers,  it  has  uniformly  been 
held  that  any  act  influencing  private  controversies,  dispensing  with  a 
general  law  to  favor  a  party,  or  affecting  vested  rights,  in  substance, 
isc, ,  is  not  the  legitimate  exercise  of  legislative  authority,  and  therefore 
void. 

In  Parmele  vs.  Thompson,  T  Hill,  TT,  the  supreme  court  of  New 
York  pointedly  said:  "The  legislature  has  no  right  to  determine  facts 
touching  the  rights  of  individuals." 

In  Vermont,  an  act  granting  an  appeal  beyond  the  time  allowed  by 
law,  was  held  to  be  a  decree  rather  than  a  law,  and  therefore  void. — 
(Bates  V8.  Kimball,  2  Chip.,  11,) 

In  Maine,  it  has  been  decided  that  the  granting  by  the  legislature  of 
a  new  trial,  after  the  time  for  appeal  was  elapsed,  is  a  judicial  act,  and 
void. — (Lewis  vs.  Webb,  3  Greenleaf,  326.) 

"The  right  (that  is,  a  patent  upon  a  New  Madrid  location)  thus  made 
complete,  could  not  have  been  affected  by  any  subsequent  act  of  Con- 
gress."—(Mills  vs.  Stoddard,  8  How.,  365.) 

In  Duncan  vs.  Bean,  2  Nott  and  McCord,  405,  the  court  says: 

'*It  is  certain  that  where  a  grant  has  once  passed  the  great  seal,  it 
cannot  be  revoked,  except  by  some  legal  proceeding,  and  this  for  the 
most  obvious  reason.  The  party  may  have  it  in  his  power  to  show  a  com- 
pliance with  the  condition  or  a  release  from  the  performance  of  it.  (6 
Comyn's  Digest,  63  ;  letter  D,  YO  ;  5  Com.,  274,  title  Patent.)  Despotic 
indeed  would  be  the  government  which  should  exercise  the  power  of 
revoking  at  will  all  grants  of  land  which  it  may  have  made  to  individ- 
uals, or  of  determining,  without  the  intervention  of  a  judicial  tribunal, 
where  there  was  ground  for  a  revocation.  The  usual  mode  in  England 
is  by  scire  facias  in  equity,  or  by  process  on  the  law  side  of  the  exche- 
quer court.  But  if  it  were  consistent  with  the  principles  of  justice,  that 
tne  sovereign  power  should  of  itself  determine  when  a  grant  should  be 
revoked,  a  second  grant  of  land  in  this  State  should  not  be  evidence  of 
such  revocation,"  &c. 

Vanhorn  vs.  Dorrance,  2  Dallas,  310 :  *'  Men  have  a  sense  of  property. 
Property  is  necessary  to  their  subsistence,  and  correspondent  to  their 
natural  wants  and  desires ;  its  security  was  one  of  the  objects  that  in- 
duced them  to  unite  in  society.  No  man  would  become  a  member  of  a 
community  in  which  he  could  not  enjoy  the  honest  fruits  of  his  labor  and 
industry.  ♦  *  ♦  ♦  The  English  history  does  not  furnish  an 
instance  of  this  kind.  The  Parliament,  with  all  their  boasted  omnip- 
otence, never  committed  such  an  outrage  on  private  property ;  and  if 
they  had,  it  would  have  served  only  to  display  the  dangerous  nature  of 
unlimited  authority ;  it  would  have  been  an  exercise  of  power,  and  not 
of  right.  8uch  an  act  would  be  a  monster  in  legislation,  and  shock  all 
mankind." 

Ibid. ,  page  311 :  ^'  It  is  immaterial  to  the  State  in  which  of  its  citizens 
the  land  is  vested ;  but  it  is  of  primary  importance  that,  when  vested, 
it  should  be  secured,  and  the  proprietor  protected  in  the  enjoyment 
of  it." 
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Sbarswood's  note  to  Blackstone,  voL  2,  page  346  : 

''In  the  United  States^  the  bills  of  rights  contained  in  the  various 
State  constitutions  impose  real  and  effective  limitations  upon  legisla- 
tures, and  an  act  may  be  declared  void,  not  because  it  is  against  reason, 
but  because  it  is  in  violation  of  the  constitution.  In  most,  if  not  all, 
these  bills  of  rights,  is  contained  the  provision  that  no  man  can  be  de- 
prived of  his  property^  unless  by  the  judgment  of  his  peers,  or  the  law 


of  the  land;  and  dv  'law  of  the  land'  is  meant  some  general  law  estab- 
lishing a  rule  for  the  community  at  large.  Property  can  only  be  taken 
for  a  public  use,  and  that  upon  compensation  made.  It  is  not  com- 
petent to  the  legislature  to  take  the  property  of  A  and  give  it  to  B. 
(Hoke  V8.  Henderson,  4  Devereux,  S".  C.  Rep.,  1;  Jones's  Heirs  vs. 
reriy  and  al. ,  16  Fayer,  59 ;  in  the  matter  of  John  and  Cherry  streets, 
19  Wend.,  659;  Wilkinson  vs.  Leland  and  al.,  2  Pet.,  627;  Norman 
vs.  Heist,  5  W.  &  S.,  ITl.)  Private  acts  of  the  legislature  are,  how- 
ever, frequently  obtained  to  enable  trustees  to  convert  real  into  personal 
property,  or  in  general^  to  change  investments ;  and  such  acts  have 
Deen  held  constitutional  and  valid.  (Norris  vs.  Clymer,  2  Ban.,  277.) 
In  these  cases  a  change  of  the  subject-matter,  for  the  benefit  of  all  inter- 
ested, is  effected,  but  no  change  in  the  right  or  title  of  any  of  the 
parties.  Whenever  such  a  change  has  been  attempted,  the  act  has 
been  declared  unconstitutional  and  void." — (Norman  vs.  Heist,  5  W. 
<fe  S.,  171 ;  Bumberger  vs.  Clippinger,  5  W.  &  8.,  311;  Rogers  i». 
Smith,  4  Barr.,  93;  Brown  vs.  tiummel,  6  Barr.,  86.") 

United  States  vs.  Arredondo,  6  Pet.,  738:  "If  lana  is  granted  by  a 
State,  its  legislative  power  is  incompetent  to  annul  the  grant,  and 
grant  the  land  to  another.  Such  law  is  void.  Fletcher  vs.  Peck,  6 
Cr.,  87." 

But  the  case  which  probably  exhibits  in  the  most  distinct  manner 
the  nature  and  limits  of  the  legislative  power,  is  the  case  of  Taylor  vs. 
Porter,  4  Hill,  140,  decided  by  Judge  Bronson.  This  case  involved 
the  validity  of  the  statutory  provision  of  New  York,  authorizing  a 
private  road  to  be  laid  out  over  the  lands  of  a  person  without  his  con- 
sent. 

The  constitution  of  New  York,  which  was  in  force  when  this  contro- 
versy arose,  unlike  the  present  constitution  of  that  State,  the  C!onstitu- 
tion  of  the  United  States,  and  the  constitutions  of  nearly  all  the  States, 
did  not  contain  the  provision  that  private  property  should  not  be  taken 
for  public  use  without  compensation.  The  court  admitted  the  right  to 
take  private  property  for  public  use,  making  just  compensation  there- 
for, and  then  said: 

^^  There  is  no  provision  in  the  constitution  that  just  compensation 
shall  be  made  to  the  owner  when  his  property  is  taken  for  private  pur- 
poses ;  and  if  the  power  exists  to  take  the  property  of  one  man  and 
transfer  it  to  another,  it  may  be  exercised  without  any  reference  to 
compensation.  The  power  of  making  bargains  for  individuals  has  not 
been  delegated  to  any  branch  of  the  government ;  and  if  the  title  of  A 
can  be,  without  his  fault,  transferred  to  B,  it  may  as  well  be  done 
without  as  with  a  consideration.  This  view  of  the  question  is  sufficient 
to  put  us  upon  the  inquiry,  where  can  the  power  be  found  to  pass  such 
a  law  as  that  here  under  consideration?    It  is  not  to  be  presumed  that 
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such  a  power  exists,  and  those  who  set  it  up  should  tell  us  where  it 
may  be  found.  Under  our  form  of  government,  the  legislature  is  not 
supreme ;  it  is  only  one  of  the  oreans  of  that  absolute  sovereignty 
which  resides  in  the  whole  body  of  the  people.  Like  other  departments 
of  government,  it  can  only  exercise  such  powers  as  have  been  dele- 
gated to  it,  and  when  it  steps  beyond  that  boundary^  its  acts,  like  those 
of  the  most  humble  magistrate  in  the  State  who  transcends  his  juris- 
diction, are  utterly  void.  Where,  then,  shall  we  find  a  delegation  of 
power  to  take  the  property  of  A  and  give  it  to  B,  either  with  or  with- 
out compensation?  Only  one  clause  in  the  constitution  can  be  cited 
in  support  of  the  power,  and  that  is  the  first  section  of  the  first  article, 
where  the  people  have  declared  that  ^tJie  legidcUive  power  of  the  State 
sJicM  be  vested  in  a  sencUe  and  assembly/  It  is  readily  admitted  that 
the  two  houses,  subject  only  to  the  qualified  negative  of  the  governor, 

SosscBs  all  the  legislative  power  of  tnis  State ;  but  the  question  imme- 
iately  presents  itself,  what  is  that  legislative  power ^  and  how  far  does 
it  extend?  Does  it  reach  the  life,  liberty,  or  property  of  the  citizen 
who  is  not  charged  with  a  transgression  of  the  laws,  and  when  the 
sacrifice  is  not  demanded  by  a  just  regard  for  the  public  welfare.  * 
*  *  *  The  security  of  life,  liberty,  and  property  lies  at  the 
foundation  of  the  social  compact;  and  to  sajr  that  this  grant  of  ^legis- 
lative power'  includes  the  right  to  attack  private  property,  is  equiva- 
lent to  saying  that  the  people  have  delegated  to  their  servants  the 
power  of  defeating  one  of  tne  great  ends  tor  which  governments  were 
established.  If  there  was  not  one  word  of  qualification  in  the  whole 
instrument,  I  should  feel  great  difficulty  in  bringing  my  mind  to  the 
conclusion  that  the  clause  under  consideration  h^  dothed  the  legisla- 
ture with  despotic  power ;  and  such  is  the  extent  of  their  authority,  if 
they  can  take  the  property  of  A,  either  with  or  without  compensation, 
and  give  it  to  B.  The  '  legislative  power  of  this  State'  does  not  reach 
to  such  an  unwarrantable  extent,  ifeither  life,  liberty,  nor  property, 
except  when  forfeited  by  crime,  or  when  the  latter  is  taken  for  public 
use,  falls  within  the  scope  of  the  power." 

The  reasoning  of  Chief  Justice  Marshall,  in  the  great  case  of  Fleteher 
vs.  Peck,  (6  Cr.,  87,)  which  arose  under  very  peculiar  circumstances, 
throws  great  light  upon  the  subject  under  consideration.  We  submit 
the  following  extracts : 

Page  132.  ''The  legislature  of  Georgia  was  a  party  to  this  transac- 
tion; and  for  a  party  to  pronounce  its  own  deed  invalid,  whatever  cause 
may  be  assignea  for  its  invalidity,  must  be  considered  as  a  mere  act  of 
power  which  must  find  its  vindication  in  a  train  of  reasoning  not  often 
neard  in  courts  of  justice." 

Page  134.  "If  the  legislature  felt  itself  absolved  from  those  rules 
of  property,  which  are  common  to  all  citizens  of  the  United  States, 
.and  from  those  principles  of  eauity  which  are  acknowledged  in  all  our 
♦courts,  its  act  is  to  be  supported  by  its  power  alone,  and  the  same  power 
may  divest  any  other  individual  of  his  lands,  if  it  shall  be  the  will  of 
the  legislature  so  to  exact  it." 

Ibid.  "Although  such  powerful  objections  to  a  legislative  grant,  as 
are  alleged  against  th)s,  may  not  again  exist,  yet  the  principle  on  which 
^one  this  rescinding  act  is  to  be  supported  may  be  applied  to  every 
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case  to  which  it  shall  be  the  will  of  any  legislature  to  apply  it.  The 
principle  is  this:  that  a  legislature  may,  by  its  own  act,  divest  the 
vested  estate  of  any  man  whatever,  for  reasons  which  shall,  by  itself, 
be  deemed  sufficient." 

Page  136.  '*To  the  legislature  all  legislative  power  is  granted;  but 
the  question,  whether  the  act  of  transferring  the  property  of  an  indi- 
vidual to  the  public,  be  in  the  nature  of  the  legislative  power,  is  well 
worthy  of  serious  reflection. 

''It  is  the  peculiar  province  of  the  legislature  to  prescribe  general 
rules  for  the  government  of  society;  the  application  of  tho  e  rules 
to  individuals  in  society^  would  seem  to  be  the  duty  of  other  depart- 
ments." 

Ibid.  "A  contract  executed  is  one  in  which  the  object  of  contract  is 

Performed;  and  this,  says  Blackstone,  differs  in  nothing  from  a  grant, 
'he  contract  between  Georgia  and  the  purchasers  was  executed  by  the 
grant.  A  contract  executed,  as  well  as  one  which  is  executory,  con- 
tains obligations  binding  on  the  parties.  A  grant,  in  its  own  nature, 
amounts  to  an  extinguishment  oi  the  right  of  the  grantor,  and  implies 
a  contract  not  to  reassert  that  right.  A  party  is  therefore  always 
estopped  by  its  own  grant." 

Page  138.  (By  the  Constitution  of  the  United  States:)  '/No  State 
shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts." 

"A  bill  of  attainder  may  affect  the  life  of  an  individual,  or  may 
confiscate  his  property,  or  may  do  both." 

In  this  case  the  judgment  of  the  court  was  unanimous.  But  Mr. 
Justice  Johnson  entertained,  on  two  points,  an  opinion  different  from 
the  court,  and  wrote  a  separate  opinion.  In  this  ne  said,  (6  Cr.,  143:) 
*^I  do  not  hesitate  to  declare  that  a  State  does  not  possess  the  power 
of  revoking  its  own  grants.  But  I  do  it  on  a  general  principle,  or 
the  reason  and  nature  of  things ; .  a  principle  which  will  impose  laws 
even  on  the  Deity." 

''A  contrary  opinion  can  only  be  maintained  upon  the  ground  that 
no  existing  legislature  can  abridge  the  powers  of  those  which  will  suc- 
ceed it.  To  a  certain  extent  this  is  certainly  correct;  but  the  distinc- 
tion lies  between  power  and  interest,  the  right  of  jurisdiction  and  the 
right  of  soil. 

"The  right  of  jurisdiction  is  essentially  connected  to,  or  rather  iden- 
tified with,  the  national  sovereignty.  To  part  with  it  is  to  commit  a 
species  of  political  suicide.  In  fact,  a  power  to  produce  its  own  anni- 
hilation is  an  absurdity  in  terms.  It  is  a  power  as  utterly  incommu- 
nicable to  a  political  as  to  a  natural  person.  But  it  is  not  so  with  the 
interest*  or  propertjr  6f  a  nation.  Its  possessions  nationally  are  in 
nowise  necessary  to  its  political  existence ;  they  are  entirely  accidental, 
and  may  be  parted  with  in  every  respect  similarly  to  those  of  the  indi- 
viduals who  compose  the  community.  When  the  legislature  have  once 
conveyed  their  interest  or  property  in  any  subject  to  the  individual, 
they  have  lost  all  control  over  it;  have  nothing  to  act  upon;  it  has 
passed  from  them;  is  vested  in  the  individual;  becomes  intimately 
blended  with  his  existence,  as  essentially  so  as  the  blood  that  circulates 
through  his  system.     The  government  may  indeed  demand  of  him  the 


HOUMAS  LAND   CLAIMS.  66 

one  or  the  other,  not  because  they  are  not  his,  but  because  whatever  is 
his  is  his  country's. 

'^  As  to  the  idea,  that  the  grants  of  a  legislature  may  be  void  because 
the  legislature  is  corrupt,  it  appears  to  me  to  be  subject  to  insupera- 
ble difficulties.  The  acts  of  the  supreme  power  of  a  country  must  be 
considered  pure  for  the  same  reason  that  alt  sovereign  acts  must  be  con- 
sidered just ;  because  there  is  no  power  that  can  declare  them  otherwise. 
The  absurdity  in  this  case  would  have  been  strikingly  perceived,  could 
the  party  who  passed  the  act  of  cession  have  got  again  into  power,  and 
declared  themselves  pure,  and  the  intermediate  legislature  corrupt." 

V.  The  power  claimed  for  Congress  is  further  unconstitutional,  be- 
cause it  would  take  our  property  without  due  process  of  law. 

The  fifth  article  of  the  amendments  to  the  Constitution  provides  that 
'^no  person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  shall  private  property  be  taken  for  public  uses  with- 
out just  compensation/' 

Due  process  of  law.  It  is  now  well  settled  that  these  words  are  equiv- 
alent to  the  phrase,  '4aw  of  the  land,"  which  is  found  in  many  State 
authorities. — (Story  on  the  Constitution,  §  1Y89 ;  Sedgwick  on  Statutory 
and  Constitutional  Law,  p.  610.) 

We  take  the  following  collection  and  abridgment  of  cases  and  au- 
thorities from  Mr.  Sedgwick's  work : 

Page  434.  **Thi8  important  limitation  of  legislative  power  is  to  be 
found,  I  believe,  without  exception,  in  the  constitutions  of  all  the 
States  of  the  Union." 

Page  507.  ''Much  discussion  has  taken  place  in  regard  to  what  is 
meant  by  the  phrase, '  the  law  of  the  land. '  Perhaps,  in  most  respects, 
there  is  nowhere  to  be  met  with  a  better  definition  of  it  than  is  to  be 
found  in  the  argument  of  Mr.  Webster,  in  the  Dartmouth  College  case. 
'  By  the  law  of  the  land  isjnost  clearly  intended  the  general  law,  which 
hears  before  it  condemns;  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning  is,  that  every  citizen  shall 
hold  his  life,  liberty,  property,  and  immunities  under  the  protection  of 
general  rules  which  govern  society.  Everything  which  may  pass  under 
the  form  of  an  enactment  is  not  the  law  of  the  land.' " 

Ibid.,  p.  537.  "The  same  doctrine  has  been  declared  in  a  very 
elaborate  case  in  the  State  of  New  York.  An  act  of  that  State,  author- 
izing private  roads  to  be  laid  out  over  the  lands  of  an  owner  without 
his  consent,  provided  for  the  damages  to  be  assessed  by  a  jury  of  six 
freeholders,  and  declare  that  the  road  should,  when  laid  out,  be  for  the 
use  of  the  applicant  and  his  assigns ;  and  in  action  of  trespass  the  valid- 
ity of  this  statutory  provision  came  up  for  consideration.  The  constitu- 
tion of  the  State,  as  it  then  stood,  provided  '  that  no  member  of  this 
State  shall  be  disfranchised  or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land  and  the 
judgment  of  his  peers,'  (Constitution  of  1821,  art  VII,  §  1 ;)  and  also, 
that  *  no  person  snail  be  deprived  of  life,  liberty,  and  property,  with- 
out due  process  of  law.'  (lb.,  §  7.)  After  showing  that  the  act  worked 
a  transfer  of  property  from  one  individual  without  his  consent  to  another, 
the  Supreme  Court  held  that  no  such  legislation  was  compatible  with  ^ 
Bep.  No.  150 5  o 
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Hhe  law  of  the  land/  nor  such  a  proceeding  compatible  with  'due 
process  of  law.'  Thejr  said:  The  words  *by  the  laws  of  the  land,' 
as  used  in  the  Constitution ,  do  not  mean  a  statute  passed  for  the 
purpose  of  working  the  wrong.  That  construction  would  render  the 
restriction  absolutely  nugatory,  and  turn  this  part  of  the  Constitu* 
tion  into  mere  nonsense.  The  people  would  be  made  to  say  to  the 
two  houses,  '  You  shall  be  vested  with  the  legislative  power  of  the 
State,  but  no  one  shall  be  disfranchised  or  deprived  of  any  of  the  rights 
or  privileges  of  a  citizen,  unless  you  pass  a  statute  for  the  purpose. 
In  other  words,  you  shall  not  do  the  wrong  unless  you  choose  to  do 
it.  *  *  *  The  meaning  of  the  section  is,  that  no  member  of  the 
State  shall  be  disfranchised  or  deprived  of  any  of  his  rights  and  privi- 
leges, unless  the  matter  shall  be  adjudged  against  him  upon  trial  had 
according  to  the  course  of  the  common  law.  It  must  be  ascertained 
judicially  that  he  has  forfeited  his  privileges,  or  that  some  one  else  has 
a  superior  title  to  the  property  he  possesses,  before  either  of  them  can 
be  taken  from  him.  It  cannot  be  done  by  mere  legislation.'  So  of  the 
phrase  'due  process  of  law,'  it  was  said:  'It  cannot  mean  less  than  a 

1)rosecution  or  suit  instituted  and  conducted  according  to  the  prescribed 
brms  and  solemnities  for  asserting  guilt  or  determining  the  title  to 
property.  The  same  measure  of  protection  against  legislative  encroach- 
ment is  extended  to  life,  liberty,  and  property ;  and  if  the  latter  can  be 
taken  without  a  forensic  trial  and  judgment,  their  is  no  security  for 
the  others.  If  the  legislature  can  take  the  property  of  A  and  transfer 
it  to  B,  they  can  take  A  himself,  or  put  him  to  death.  But  none  of 
these  things  can  be  done  by  mere  legislation.  There  must  be  due  'pro- 
cess of  law.'  (Taylor  vs.  Porter,  per  Bronson,  J.,  4  Hill,  140.)  In 
North  Carolina  and  Tennessee  the  term  'law  of  the  land'  has  received 
the  same  construction." — (Hoke  vs.  Henderson,  3  Dev.,  12;  Jones  vs. 
Perry,  10  Yerg.,  59;  see,  also,  in  Iowa,  Reed  vs.  Wright,  2  Greene, 
Iowa,  22 ;  in  Texas,  James  vs.  Beynolds,  2,  Texas,  251 ;  in  Pennsyl- 
vania, Brown  vs.  Heummel,  6 Ban.,  87;  and  Ervine's  appeal,  16  Penn. 
R.,  256;  Kinney  vs.  Beverly,  2  Hen.  &  Munf ,  336;  Arrowsmith  vs. 
Burlingim,  5  McLean  R.,  498;  and  Blackwell  on  Tax  Titles,  27,  34.) 
Ibid.,  p.  359.  "In  New  York  the  subject  has  been  again  recently 
considered  in  reference  to  the  temperance  law.  An  act  passed  in  1855, 
(9th  April,)  entitled  'An  act  for  the  prevention  of  intemperance, 
pauperism,  and  crime,  declared  substantially  that  intoxicating  liquor 
should  not  be  sold  or  kept  for  sale,  except  for  medical,  sacramental, 
chemical,  and  mechanical  purposes ;  and  a  violation  of  this  provision 
was  declared  a  misdemeanor,  punishable  by  fine  and  imprisonment.'  It 
was  further  enacted,  that,  upon  complaint  of  a  violation  of  this  pro- 
hibition, liquor  illegally  kept  should  be  seized ;  and  if  found  to  be  kept 
in  violation  of  the  act,  or  if  not  claimed,  should  be  adjudged  forfeited, 
and  destroyed.  Proof  of  the  sale  of  liquor  was  to  be  considered  suffi- 
cient to  sustain  an  averment  of  an  illegal  sale,  and  proof  of  delivery  to 
be  prima  facie  evidence  of  sale.  No  person  was  to  be  allowed  to  main- 
tain an  action  to  recover  for  any  liquor  sold  or  kept  by  him,  unless  he 
could  prove  that  the  liquor  was  lawfully  sold  or  kept  within  the  act; 
and  finally,  it  was  declared  that  all  liquor  kept  in  violation  of  the  act 
should  be  deemed  a  public  nuisance. 
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"Tonybee  and  Berberich,  having  been  found  guilty  of  violating  the 
act,  appealed  to  the  supreme  court,  and  the  act  was  held  to  be  in  con^ 
flict  with  the  constitutional  provisions  above  cited.  It  was  considered 
that  the  object  of  the  statute  was  to  prohibit  the  common  and  ordinar}^ 
use  of  property  long  and  familiarly  known ;  that  liquor  came  clearly 
within  the  definition  of  property ;  that  the  prohibition  of  its  sale  worked 
a  virtual  deprivation  of  property ;  that  to  do  this  by  fines,  forfeitures,, 
and  imprisonment,  coupled  with  a  presumption  against  nuisance,  was* 
not  due  process  of  law ;  that  the  right  of  protection  belonging  to  the* 
citizen  was  seriously  impaired  by  requiring  him  preliminarily  to  proves 
that  the  liquor  was  lawfully  kept ;  that  it  was  not  competent  for  the 
legislature  to  declare  any  recognized  species  of  property  a  nuisance ; 
and  that  the  whole  act  was  void,  as  beinff  an  arbitrary  interference 
with  the  rights  of  property,  guarantied  by  the  Constitution." — (People 
vs.  Barberich  &  Tonybee,  11  How.  Pr.  R.,  289.) 

This  decision  has  been  affirmed  on  appeal. — (Wynehamer  vs.  The 
People,  3  Kernan,  378.) 

Page  541.  ''The  vested  interest  of  a  husband  in  a  legacy  bequeathed 
to  his  wife,  cannot  be  altered  by  subsequent  legislation  ;  and  the  act 
of  1848,  by  which  it  was  attempted  to  act  retrospectively,  is  uncon- 
stitutional, on  the  ground  that  it  takes  away  property  without  due 
process  of  law.*' — (Westervelt  vs.  Gregg,  2  Kernan,  202.) 

Page  610.  "So  also  in  Rhode  Island,  on  the  first  circuit,  Mr. 
Justice  Curtis  has  decided,  under  the  constitution  of  that  State,  that 
the  phrase  'law  of  the  land'  is  equivalent  to  'due process  of  law,'  and 
that  it  is  necessarily  implied,  and  included  the  right  to  answer  to  and 
contest  the  charge,  and  the  consequent  risht  to  be  discharged  from  it, 
unless  it  be  proved ;  and  when  a  law  of  the  State  of  Rhode  Island, 
passed  in  1852,  designed  to  prevent  the  sale  of  intoxicating  liquors, 
required  the  accused,  before  he  could  answer  to  or  contest  the  charge^ 
to  give  security  in  the  sum  of  two  hundred  dollars,  with  sureties,  to 
pay  all  fees  and  costs  adjudged  against  him,  it  was  held  that  this  pro- 
vision conflicted  with  the  constitution,  and  rendered  the  law  void. 
(Greene  vs.  Brings,  1  Curtis,  311.)  In  1853,  the  State  of  Rhode  Island 
passed  another  liquor  law,  which  was  also  declared  void  for  a  similar 
reason.  (Greene  vs.  James,  2  Curtis,  189.)  To  the  same  effect  is  the 
decision  in  Webster  vs.  Cooper." — (14  How.,  488.) 

VI.  The  repeal  of  the  confirmatory  act  would  be  taking  private  prop- 
erty for  public  use,  without  compensation.  This  is  likewise  prohibited 
by  the  fifth  article  of  the  amendments  to  the  Constitution. 

Nor  would  there  be  the  least  difference  in  principle,  if,  instead 
of  annulling  the  grant  in  toto,  Congress  were  to  declare  that  the 
Houmas  claimants  should  be  authorized  to  sue  the  United  States,  as  if 
no  confirmation  had  taken  place.  This  would  be  a  declaration  by  Con- 

Sess,  that  they  mean  to  treat  and  consider  as  public  property,  what 
ey  previously  had  declared  to  be  private  property.  If  such  a  course 
did  not  take  away  the  land  itself,  it  would  take  away  the  confirmation, 
which  is  also  a  right,  a  property,  and  an  immunity  from  further  vex- 
ation. Thus,  if  a  court  took  a  more  contracted  view  of  the  meaning 
of  the  grant  than  the  commissioner  and  Congress  had  done  before,  the 
daimants  might  lose  a  portion  of  the  land  embraced  in  the  confirma* 
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tion.  Such  an  act  would,  therefore,  at  least  he  an  indirect  taking  of 
property,  which  is  as  unconstitutional  as  absolute  and  direct  spoliation. 
An  act  of  Congress  which  would  take  private  property  without 
compensation,  whether  for  public  or  private  use,  would  not  be  a  law, 
but  a  mere  act  of  power  to  which  no  court  would  give  validity.  Such 
is  the  tenor  of  the  language  of  the  Supreme  Court  of  the  United  States 
in  Fletcher  vs.  Peck,  (6  Cr.,  8Y.)  Adq,  indeed,  the  authorities  we  have 
submitted  under  the  two  preceaing  heads  cover  this  ground  entirely, 
and  we  therefore  dismiss  it,  referring  only  to  some  other  authorities,  if 
further  examination  should  be  desired. 

Bloodgood  vs.  the  Mohawk  and  Hudson  R.  R.  Co.,  18  Wend.,  59. 

Matter  of  John  and  Cherry  st.,  19  Wend.,  659. 

In  the  matter  of  Albany  street,  11  Wend.,  151. 

Varick  vs.  Smith,  5  Paige,  137. 

Tonawanda  R.  R.  Co.  va,  Munger,  5  Denis,  255. 

Wallace  vs.  Karlenowefski,  19  Barb.,  118. 

Plank  Road  Co.  vs  Thomas,  20  Penn.  R.,  90. 

VII.  All  these  principles  apply  to  our  case,  and  show  the  entire 
want  of  power  in  Congress  to  do  anything  in  opposition  to  the  con- 
firmation of  our  claim  by  the  act  of  1858. 

Legislative  assemblies  are  governed  by  precedents,  and  the  circum* 
stance  that,  during  the  lon^  existence  of  this  government,  while  Con- 
gress must  frequently  have  oeen  importuned  by  parties  whose  interests 
were  in  conflict  with  parties  who  were  in  possession  of  rights  derived 
from  and  vested  bv  acts  of  Congress,  the  national  legislature  never 
attempted  to  interfere,  affords  strong  evidence  that  the  non-existence 
of  such  a  power  never  was  questioned.* 

*The  act  of  August  4,  1854,  the  second  section  of  which  repeals  an  act  of  June 
29,  1854,  entitled,  **  An  act  to  aid  the  Territory  of  Minnesota  in  the  construction  of  a  railroad 
therein,**  is  no  exception  to  this  rule.  The  circumstances  of  that  case  show  very  clearly  that 
it  does  not  fall  under  the  principles  stated  and  supported  in  this  argument.  On  the  4th  of 
March,  1854,  the  territorial  If^slature  of  Minnesota  passed  an  act  incorporating  the  Minnesota 
and  Northwestern  Railroad  Company,  the  8th  section  of  which  provided,  **  that  any  lands  that 
may  be  granted  to  the  said  Territory  to  aid  in  the  construction  of  said  railroad  snail  be,  and 
the  same  are  hereby,  granted  in  fee  simple"  to  the  said  railroad  company.  The  act  of  Con* 
,«r68S  of  June  29, 1854,  granted  to  the  Territory  of  Minnesota,  for  tne  purpose  of  aiding  in 
iuie  construction  of  a  railroad,  the  locality  of  which  was  described,  every  alternate  section  of 
land,  designated  by  odd  numbers,  for  six  sections  in  width  on  each  side  of  said  road.  But  it 
«eems  that  Congress  was  informed  of  the  aforesaid  act  of  the  territorial  legislature  in  favor 
•f  the  Minnesota  and  Northwestern  Railroad  Company^,  and  intended  to  exclude  that  com- 
naiiy  from  the  benefit  of  a  donation  ;  for  the  3d  section  of  the  act  of  August  expressly 
directed  that  the  said  lands  should  not  inure  to  the  benefit  of  any  company  heretofore  con- 
stituted or  organized.  Thus  the  act  was  passed ;  but  it  appears  that  by  some  fraudulent 
maneuver  it  read  as  oromulgated,  '*  constituted  atid  organized,"  thus  attempting  to  prevent 
the  exclusion  of  the  Minnesota  and  Northwestern  Railroad  Company,  which  was  constituted 
before  the  date  of  the  act  of  Congress,  but  organized  only  after  that  date.  This  discovery 
excited  the  indignation  of  Congress,  and  induced  the  passage  of  the  act  of  August  4, 1854, 
whidi  repealed  that  of  June  29,  1854.  The  company  continued  to  contend  that  by  the  former 
act,  in  conjunction  with  the  territorial  act,  they  had  a  vested  right  to  the  alternate  odd  sec* 
lions  along  the  line  of  their  road. 

The  matter  was  brought  before  the  Attorney  General  and  the  Secretary  of  the  Interior,  and 
those  officials  concluded  to  disregard  the  claim  of  the  railroad  company,  and  have  alwavt 
don*  so.  This  course  was  justified  and  vindicated  in  the  letters  of  tne  Uommissioner  of  the 
General  Land  Office  to  the  Secretary  of  the  Interior,  dated  November  3,  1855,  and  June  32, 
1857.  These  letters  contain  a  full  and  able  argument  on  the  whole  case.  While  admitting 
that  the  duty  of  executive  officers  is  restricted  to  the  execution  of  the  laws,  they  do  not  con* 
fine  themselves  to  this  plea.  They  justify  the  act  of  August  4,  1854,  by  showing  that  no 
right  has  bean  divested  by  U.    When  the  repealing  aet  was  passed,  the  road  had  not. 
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But  if  the  opponents  of  the  Houmas  claim  made  other  and  very  differ- 
ent demands  upon  CJongress ;  if  they  demanded  what  is  clearly  within 
the  constitutional  power  of  Congress — ^though  what  that  would  be, 
cannot  easily  be  imagined,  since  by  the  confirmation,  the  authority  of 
Congress  over  this  claim  is  terminated — it  ought  to  be  refused  upon  con- 
siderations of  equity  and  fairness,  peculiar  to  this  case,  independently 
of  the  merits  of  the  grant,  which  form  the  subject  of  the  second  part  of 
this  argument. 

In  Menard  vs.  Massey,  8  How.,  306,  the  Supreme  Court  of  the 
United  States  says :  '*  By  the  third  article  of  the  treaty  by  which  Lou- 
isiana was  acquired,  and  by  the  laws  of  nations^  the  inhabitants  of  the 
ceded  territory  were  entitled  to  be  maintained  and  protected  in  the  free 
enjoyment  of  their  property." 

The  United  States  were  under  the  necessity  of  ascertaining  what 
was  public  and  what  was  private  property  in  the  country  ceded  by 
France,  both  because  they  had  bound  themselves  to  protect  private 
property  until  Louisiana  shall  become  a  State,  (City  of  New  Orleans 
V8,  De  Armas,  9  Pet.,  234,  heretofore  referred  to,)  and  because  they  had 
purchased  the  public  lands  which  had  to  be  prepared  for  sale  and  set- 
tlement. They  therefore  were  under  the  necessity  of  establishing  the 
rigorous,  though  unavoidable,  presumption,  that  all  lands  to  which  a 
private  right  could  not  be  shown,  should  be  considered  and  treated  as 
public  lands.  The  stringency  of  this  principle  was,  however,  tempered 
by  the  prompt  establishment  of  tribunals  for  the  ascertainment  and  ac- 
knowledgment of  private  claims.  The  first  of  these  acts  was  that  of 
March  2,  1805,  (1  Land  Laws,  122.)  The  4th  section  of  this  act  de- 
scribes what  evidence  persons  claiming  under  complete  and  incomplete 
French  and  Spanish  grants  had  to  submit  to  the  boards  of  commission- 
ers. And  by  the  5th  section,  these  commissioners  were  '^  to  decide  in 
a  summary  waj/j  according  to  justice  and  equity,  on  all  claims  filed," 
and  their  '' decisions  were  to  be  laid  before  Congress  in  the  manner 
hereinafter  directed,  and  be  subject  to  their  determination  thereon." 

The  terms  of  this  act  show  that  its  framers  were  aware  that  the 
necessity  of  the  case  and  the  dictates  of  common  justice  required  that 
this  investigation  should  be  promptly  closed,  and  the  apprehensions 
of  the  inhabitants  be  quieted.  The  comnxissioners  were  to  decide  in  a 
summary  way,  and  it  was  to  be  inferred  that  Congress  would  act  with 
all  practicable  expedition.  These  requirements  lell  harshly  upon  the 
inhabitants  who  had  changed  their  allegiance.  Accustomed  to  a  patri- 
archal government,  which  granted  laws  for  the  asking,  and  never 
disturbed  any  man's  possession,  (Morale's  regulations,  inspired  by 
new-born  official  zeal  and  disputes  with  the  governor,  are  known  to  have 
been  brutum  fulmen,)  they  had  often   neglected  their  title  papers. 

yet  been  located,  and  the  land  to  which  the  Territory  would  have  been  entitled,  but  for  that 
act,  waa  not  yet  known  or  desi^ated.  Moreover,  the  4th  section  of  the  act  of  June  29,  ,ld54» 
expressly  provides,  that  **  no  title  shall  vest  in  the  said  Territory"  until  certain  conditions 
were  complied  with,  and  a  compliance  with  these  conditions  haa  not  even  been  commenced 
when  the  prospective  conditional  grant  was  repealed. 

The  raitroaa  company  was  alone  a  loser  by  the  repeal  of  that  act.    The  Territory  and 
State  of  Minnesota  afterwards  received  a  greater  quantity  of  land  for  similar  purposes,  no  ^ 
longer  feUered  by  its  promise  to  the  Minnesota  and  Ncfrthwestem  Railroad  Company,  con- 
tained in  the  act  of  the  territorial  legislature  of  March  4, 1854. 
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With  much  trouble  they  collected  them,  and  when  they  submitted 
them  they  had  a  right  to  hope  and  expect  a  prompt  answer  from  the 
tribunal  to  which  they  had  been  referred. 

The  United  States  established  their  own  tribunals  in  their  own 
cause.  It  could  not  be  otherwise ;  but  as  a  just  nation,  they  were 
bound  not  to  suspend  the  course  of  justice  indefinitely,  and  still  less  to 
change  the  tribunals,  from  motives  of  expediency  hostile  to  the  claim- 
ants. These  tribunals  were  the  board  of  commissioners,  acting  in 
the  first  instance,  and  Congress  acting  as  the  appellate  tribunal  in  the 
last  resort.  These  were  special  tribunals,  and  no  other  authority  or 
court  in  the  country  had  any  jurisdiction  in  the  matter.  From  the 
moment  the  act  of  March  2,  1805,  was  passed,  the  Houmas  claimants 
could  not  take  a  single  step  in  opposition  to  it.  Their  claims  were 
confirmed  by  the  board  of  commissioners  on  the  3d  and  10th  of  March, 
1806.  The  record  was  not  removed  into  the  appellate  court,  Congress, 
until  the  9th  of  January,  1812;  and  but  for  the  promised  '^  final 
determination"  by  the  act  of  June  2,  1858^  their  and  all  the  other 
claims  embraced  in  that  voluminous  report,  exceeding  a  league  square, 
would  still  be  undecided.  And  would  it  be  fair,  under  these  circum- 
stances, to  keep  them  still  longer  in  suspense,  even  if  it  could  be  done 
constitutionally? 

As  on  this  point,  in  the  moral  aspect  of  the  case,  it  is  of  great 
importance  to  show  that  the  tribunals  established  by  Congress  for 
these  claims  are  exclusive  of  all  others,  we  submit  some  authorities : 

By  an  act  of  March  3,  1815,  (3  Statutes  at  Large,  114,)  commission- 
ers were  appointed  to  adjudicate  on  the  rights  of  certain  claimants  to 
lands  in  Mississippi  Territory.  A  decision  of  this  board  gave  rise  to  a 
suit  between  private  individuals,  and  the  Supreme  Court  of  the  United 
States  held  (Brown  vs.  Jackson,  Y  Wheaton,  240,)  that  as  no  appeal 
had  been  given  from  the  decision  of  these  commissioners,  the  Supreme 
Court  had  no  right  to  review  or  disturb  their  decisions  made  with  the 
authority  delegated  to  them. 

By  an  act  of  August  3,  1846,  (9  Statutes  at  Large,)  the  Commis- 
sioner of  the  General  Land  Office,  the  Secretary  of  the  Treasury,  and 
the  Attorney  General  were  appointed  to  decide  on  all  cases  of  suspend- 
ed entries.  In  Foley  vs,  Harrison,  15  How.,  450,  the  decision  or  this 
board  was  held  final. 

To  the  same  efiect  are  the  decisions  in  Elliott  vs.  Peirsol,  1  Pet., 
328 ;  Wilcox  vs,  Jackson,  13  Pet.,  498 ;  and  Cousin  vs.  Blanc's  Exec- 
utor, 19  How.,  209. 

Hence  it  follows,  that  if  the  claimants  had  not  construed  the  long 
silence  of  Congress  as  an  acquiesence  in  the  decision  of  the  commis- 
sioners, if  they  had  set  up  their  claim  as  plaintiffs  in  any  court  of  jus- 
tice, they  would  have  been  met  by  the  unanswerable  objection,  that 
their  claim  was  pending  before  a  special  tribunal,  which  alone  could 
take  cognizance  of  it,  and  which  had  not  yet  decided  on  it. 

It  may  be  asked,  by  those  unacquainted  with  the  working  of  this 
system,  whether  the  Houmas  grant,  being  a  complete  grant,  could  not 
have  been  established  in  a  court  of  justice,  independenUy  of  any  confir- 
mation. The  4th  section  of  the  act  of  March  2,  1805,  seems  to  make 
optional  in  cases  of  complete  grants,  what  is  absolutely  required  in 
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cases  of  incomplete  titles.  But  this  difference  soon  vanished  in  prac- 
tice, and  in  reality  they  all  stand  upon  the  same  footing.  The  Gen- 
eral Land  Office  respects  no  grant  whatever  that  has  not  been  expressly 
confirmed.  Without  a  confirmation  it  ignores  them  ;  it  has  no  right 
to  confirm  or  acknowledge  them  upon  its  own  judgment,  and  the 
claims  are  known  to  that  office  only  through  the  confirmations.  By 
the  4th  section  of  the  act  of  April  25,  1814,  even  complete  grants  in 
certain  parts  of  Louisiana  were  required  to  be  filed,  under  the  jpenalty 
that,  if  not  recorded,  they  should  never  afterwards  be  recognized  or 
confirmed,  or  received  as  evidence  against  a  title  received  from  the 
United  States.  If  not  confirmed,  or  at  least  filed  for  confirmation,  the 
land  office  would  proceed  to  the  sale  of  Hie  land,  whatever  the  title 
may  be ;  and  after  the  land  should  have  been  parcelled  out  among 
purchasers  of  small  tracts,  its  ownership  would  be  converted  into  law- 
suits, and  its  value  gone.  Hence  it  is  that  the  reported  decisions  of  the 
federal  courts  do  not  exhibit  a  single  instance  of  an  unconfirmed  com- 
plete grant  as  the  basis  of  a  suit  in  a  petitory  action,  or  in  action 
of  ejectment.  That  the  practice  of  the  General  Land  Office  has  been 
correctly  stated,  will  appear  from  the  letter  of  the  Commissioner  of  the 
General  Land  Office  to  tne  undersigned  counsel,  dated  the  28th  ultimo, 
which  is  printed  in  the  Appendix. 

If,  therefore,  Congress  would  now  refer  the  Houmas  claimants  to  the 
federal  courts  for  a  new  adjudication  of  their  claim,  it  would  virtually 
amount  to  this :  that  after  having  called  these  parties  before  their  own 
tribunals,  and  after  these  tribunals,  both  in  the  first  instance  and  on 
appeal,  have  decided  in  favor  of  the  claim.  Congress,  dissatisfied  with 
this  decision,  would  annul  it,  and  create  another  tribunal  to  try  the 
case  de  novo.  If  the  case  is  correctly  stated — and  of  that  there  can 
be  no  doubt — ^then  it  bears  no  discussion.  It  would  be  one  of  the  class 
of  cases  which  we  quoted  when  speaking  of  the  constitutional  pro- 
hibition to  take  property  taithout  due  process  of  law. 

As  all  titles  which  existed  in  Louisiana,  Arkansas,  and  Missouri, 
before  the  treaty  of  cession  of  1803,  ultimately  had  to  be,  and  were, 
adjudicated  upon  and  confirmed  by  Congress,  it  would  follow,  if  our 
title  would  now  be  disturbed  by  Congress,  that  any  of  these  titles 
might  be  attacked  before  and  opened  by  Congress,  and  success  would 
depend  upon  the  infiuence  exercised  by  the  contestants. 

PART  SBCOND. 

If,  notwithstanding  the  want  of  constitutional  power,  Congress 
should  wish  to  review  the  case,  were  it  only  to  satisfy  themselves 
whether  the  decision  to  be  made  is  in  reality  conformable,  not  only  to 
law,  but  to  equity,  we  are  prepared  to  discuss  the  original  merits  of 
the  grant. 

On  this  subject  we  shall  submit  evidence  to  the  honorable  committee, 
and  it  will  be  necessary  in  the  first  place  to  explain  the  nature  of  this 
evidence. 

In  1837,  Mr.  John  S.  Preston,  on  behalf  of  the  widow  and  heirs  of 
the  late  General  Wade  Hampton,  who  was  largely  interested  in  the 
Houmas  claim,  submitted  a  memorial  to  Congress,  accompanied  by 
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documentary  evidence,  which  was  ordered  to  be  printed  by  the  Senate 
on  January  29,  1838.  It  is  Senate  Document  No.  144,  of  the  25th 
Congress,  2d  session.  When  referring  to  it,  we  shall  designate  it  as 
Senate  document  of  1838. 

On  August  12, 1844,  Chancellor  Bibb,  the  Secretary  of  the  Treasury, 
ordered  patents  to  be  issued  on  two  of  the  three  claims  made  under  the 
Houmas  grant. 

The  opponents  of  the  claim  addressed  strenuous  and  emphatic  remon- 
strances to  Congress,  the  consequence  of  which  was  that,  by  a  resolu- 
tion of  the  Senate,  of  December  10, 1844,  the  Secretary  of  the  Treasury 
was  required  "to  communicate  to  the  Senate  a  copy  of  his  written 
opinion,  addressed  to  the  ^mmissioner  of  the  General  Land  Office, 
directing  patents  to  be  issued  in  favor  of  the  claimants  under  the 
Houmas  claim,  in  the  State  of  Louisiana,''  &c. 

In  consequence  of  this  call,  Mr.  Secretary  Bibb  made  a  communica- 
tion to  the  Senate,  dated  January  8,  1845,  which,  on  January  13, 
1845,  was  ordered  to  be  printed  by  the  Senate,  and  is  Senate  Document 
No.  45,  of  the  28th  Congress,  2d  session.  This  we  shall  designate  in 
our  references  as  Senate  document  of  1845. 

By  prolonged  agitation  the  adversaries  of  the  claim  succeeded  in 
procuring  the  passage  of  a  joint  resolution  by  Congress,  on  the  26th 
of  June,  1846,  the  purport  of  which  was  that  the  Attorney  General  of 
the  United  States  was  to  examine  the  title  of  the  Houmas  claim,  and 
to  report  thereon  to  the  President,  and  if  he  found  that  patents  under 
such  claim  had  been  issued  contrary  to  law,  the  President  was  requested 
to  cause  proceedings  to  be  instituted  for  the  purpose  of  having  the 
validity  of  such  patent  or  patents  judicially  determined. 

Thereupon  Mr.  Attorney  General  Clifford  gave  an  official  opinion, 
dated  the  Slst  of  December,  1847. — (4  Opinions  of  the  Attorneys  Gen- 
eral, 643.) 

The  foregoing  three  documents,  viz:  the  Senate  document  of  1838, 
the  Senate  document  of  1845,  and  the  opinion  of  the  Attorney  Gene- 
ral, having  been  printed  by  authority  of  Congress,  it  was  necessary  to 
indicate  the  collections  in  which  they  are  to  be  found.  We  submit, 
however,  copies  of  them  besides. 

The  Attorney  General  concludes  his  opinion  in  the  following  words: 

"  In  conclusion,  I  am  of  opinion — 

*nst.  That  the  grant  to  Maurice  Conway  is  a  complete  and  perfect 
Spanish  grant,  to  the  extent  of  forty-two  arpents  from  the  river,  and 
no  more;  that  the  said  grant  does  not  convey  any  lands  beyond  that 
extent ;  but  that  the  title  to  the  same  is  vested  in  the  United  States. 

"2d.  That  the  patents  which  have  been  issued  in  the  case  of  the 
Donaldson  and  Scott  claim,  were  so  issued  without  authority  of  law, 
and  are,  therefore,  void  and  without  effect." 

In  consequence  of  this  opinion,  a  suit  was  instituted  in  the  name  of 
the  United  States,  to  set  aside  the  patents  issued  by  direction  of  the 
Secretary  of  the  Treasury  on  the  Clarke  and  Donalson  and  Scott  por- 
tions of  the  Houmas  claim. 

This  suit  was  tried  and  decided  by  the  United  States  circuit  court 
at  New  Orleans,  presided  over  by  Mr.  Justice  J.  A.  Campbell,  of  the 
Supreme  Court  of  the  United  States.     In  this  decision,  which  was 
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rendered  on  the  21  st  of  November,  1856,  the  court  held  that  the  act 
of  April  18, 1814,  upon  which  the  Secretary  of  the  Treasury  had  based 
his  decision  that  patents  should  issue,  did  not  apply  to  complete  grants 
exceeding  a  league  square,  like  the  Houmas  claim.  But  the  court  con- 
fined itself  strictly  to  the  object  of  the  resolution  of  Congress,  and 
concluded  the  decision  in  the  following  words : 

"I  do  not  decide  any  question  upon  the  validity  of  the  defendant's 
title  to  the  land  they  claim,  nor  upon  the  effect  of  any  other  act  of  the 
officers  of  the  land  office,  in  respect  to  it,  in  determining  its  bounda- 
ries, nor  the  effect  of  this  patent,  in  any  other  respect  than  of  its  being 
a  paper  issued  without  legal  authority." 

We  submit,  also,  written  evidence,  properly  attested,  which  will, 
with  more  propriety,  be  described  as  we  come  to  it.  Among  this  are 
the  title  papers,  surveys,  and  other  proceedings  in  other  confirmed 
Louisiana  claims,  which  we  shall  use  as  precedents.  That  they  are  fit 
precedents  will  directly  be  shown.  All  these  are  certified  by  the  regis- 
ter of  the  land  office  at  New  Orleans,  as  extracts  from  the  records  of 
the  board  of  commissioners. 

The  only  question  to  be  examined,  is  the  depth  from  the  Mississippi 
river  to  which  the  claim  is  to  extend. 

The  commissioners  under  the  act  of  1805,  Mr.  Charles  Hopkins, 
Solicitor  of  the  General  Land  Office,  and  Mr.  Secretary  Bibb,  held  and 
decided  that  the  Houmas  grant  extended  to  the  full  depth  claimed,  that 
is,  the  Amite  river  and  Lake  Maurepas.  (Senate  Doc.  of  1845,  pp.  85, 
126.)  Solicitor  Birchard,  of  the  General  Land  Office,  would  limit  it 
to  a  league  and  a  half  in  depth,  (Senate  Doc.  of  1845,  p.  40,)  and  Mr. 
Attorney  General  Clifford,  it  has  been  seen,  holds  that  its  depth  is 
only  forty-two  arpents  from  the  Mississippi. 

Hence,  it  is  apparent  that  the  only  matter  that  ever  was  disputed  in 
relation  to  the  grant  was  its  depth.  A  translation  of  the  title  papers 
is  found  on  page  954  of  Clarke's  Land  Laws,  and  also  in  the  Appendix  of 
the  first  volume  of  Bidren's  Laws  of  the  United  States,  page  551.  But 
it  is  unnecessary  to  recite  the  title  at  length,  because  it  is  evident  that 
the  controversy  turns  exclusively  upon  the  meaning  of  certain  words 
of  the  grant  of  the  rear  land  made  by  Gk)vernor  Galvez  on  June  21, 

iin. 

By  this  the  governor  granted  to  Maurice  Conway,  ^Hodc^la  tierra 
vacante  y  detraa  o  a  la  espalda  de  ha  quarenta  primeros  que  poaee;'* 
literallv,  '^all  the  land  vacant  behind  and  in  the  rear  of  the  first  forty 
which  he  possesses." 

The  order  of  survey  by  Governor  Unzaga,  the  survey  by  Andry ,  and 
the  final  grant  by  Governor  Galvez,  expressly  state  the  extent  of  the 
front  on  the  Mississippi,  the  direction  and  course  of  the  side  lines, 
which  open  very  widely,  and  that  the  side  lines  of  the  rear  grant  are 
to  be  prolonged  in  the  same  direction  as  those  of  the  front  grant.  All 
this  has  never  been  disputed,  and  requires  no  further  notice  here. 

Yet  it  may  be  proper  to  submit  a  summary  statement  of  the  title,  to 
explain  how  the  difierence  of  opinion  concerning  the  depth  arose. 

On  the  9th  of  September,  1Y76,  Maurice  Conway,  who  was  then  the 
sole  owner  of  the  front  tract,  petitioned  Governor  Unzaga  to  grant  to 
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him  all  the  vacant  land  in  the  rear  of  the  first  depth  of  forty  arpents, 
of  which  he  then  was  possessed. 

On  the  27th  September,  1776,  Governor  Unzaga  issued  an  order  of 
survey,  directing  Andry,  the  government  surveyor,  to  put  the  peti- 
tioner in  possession  of  the  vacant  land  in  the  rear  of  his  first  forty 
arpents. 

On  the  9th  of  Octoher,  1776,  Andry  went  on  the  ground,  in  com- 
pany with  Maurice  Conway,  Louis  Judice,  the  commandant  of  the 
post  or  district,  and  the  Indian  chief  who  had  sold  the  original  front 
tract.  There  he  measiu-ed  the  front  line  of  ninety-six  arpents  on  the 
river ;  then  he  retraced  the  side  lines  to  a  depth  of  forty  arpents, 

})lanted  stakes  at  the  end  of  forty  arpents,  and  other  stakes  two  arpents 
arther  back,  ^^para  no  deviar  d  rumbo,"  which  has  been  translated, 
"in  order  not  to  vary  the  direction,"  and  by  another  translator,  "in 
order  to  keep  the  course." 

Upon  the  coming  in  of  a  sketch  of  this  survey.  Governor  Galvez, 
Unzaga's  successor,  made,  on  the  21st  of  June,  1777,  a  complete  grant 
to  Maurice  Conway  of  all  the  land  lying  in  the  rear  of  the  first  forty 
arpents,  following  the  same  direction,  and  referred  to  Andry's  survey. 

Thus  the  question  arose,  what  was  meant  by  "all  the  vacant  land 
in  the  rear  of  the  first  forty  arnents?" 

The  literal  meaning  for  which  the  claimants  contend  is,  all  the  land 
in  the  rear,  between  the  prolongation  of  the  side  lines,  which  the  gov- 
ernment had  a  right  to  give ;  that  is,  as  far  back  as  the  Amite  river 
and  Lake  Maurepas,  the  first  considerable  water-courses,  and  at  the 
same  time  the  boundary  between  Spanish  Louisiana  and  the  British 
province  of  Florida.  This,  on  a  straight  line  drawn  from  the  Missis- 
sippi, in  the  center  of  the  front  of  the  grant  to  the  Amite,  gives  a 
depth  of  about  thirteen  or  fourteen  miles.  The  side  lines,  owing  to 
their  divergence,  are  considerably  longer. 

On  the  part  of  the  opponents  of  the  claimants,  it  is  contended  that, 
as  Andry  planted  no  stakes  further  back  than  forty-two  arpents  from 
the  river,  the  grantee  took  only  what  was  included  between  these  side 
lines  of  forty-two  arpents  in  depth  and  a  rear  line  connecting  the 
extremities  of  the  two  measured  side  lines. 

As  Congress  always  was  the  supreme  appellate  tribunal  in  the  adin- 
dication  of  land  claims  submitted  to  boards  of  commissioners,  exclu- 
sive of  every  other  jurisdiction ;  as,  notwithstanding  a  previous  final 
decision,  we  are  again  called  before  this  tribunal  by  the  petition  of  our 
adversaries,  we  are  compelled  to  illustrate  the  question  tlius  presented 
as  we  should  do  it  before  a  court  of  Congress,  however  much  we  may 
regret  that  we  cannot  spare  to  the  honorable  committee  these  weari- 
some details. 

The  question  then  is,  how  are  the  words  used  in  the  grant,  and  in 
the  survey  to  which  the  grant  refers,  to  be  construed?  Certainly  not 
according  to  the  rules  applicable  to  the  description,  location,  and 
survey  ot  grants  in  England  and  the  United  States,  but  as  they  were 
understood  in  Louisiana  by  Andry,  the  surveyor,  and  Galvez,  the 
governor,  themselves,  at  the  time  of  these  occurrences. 

It  is  because  this  obvious  rule  was  not  adhered  to^  or  rather  because 
the  materials  for  applying  it  were  wanting,  that  the  authorities  in 
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Washington  city  differed  from  the  oommiBsioners  of  1806,  who  resided 
on  the  spot;  and  were  in  possession  of  those  materials. 

And  herein  lies  the  whole  difficulty  of  this  class  of  cases ;  a  difficulty 
oflen  felt  by  the  Supreme  Court  of  the  United  States,  as  is  forcibly 
stated  by  that  court  in  Bissell  va,  Penrose,  (8  How.,  331:)  *^The  in-  • 
qiiiry  was  difficult  and  embarrassing,  on  account  of  the  scarcity  and 
imperfect  materials  within  the  reach  of  the  courts  from  which  to  col- 
lect Spanish  laws  and  ordnances,  as  they  consisted  of  royal  orders, 
orders  of  the  local  governors,  and  also  the  usages  and  customs  of  the 
provinces,  which  were  not  readily  accessible  to  the  profession  or  the 
courts  in  this  country." 

In  United  States  vs.  Arredondo  and  others,  (6  Pet.,  691,)  the  Su- 
preme Court  examined  this  subject  very  thorougnly.  The  court  said, 
(p.  717):  ''From  a  careful  examination  of  the  whole  legislation  of 
Congress  on  the  subject  of  the  Louisiana  and  Florida  treaties,  we  can- 
not entertain  a  doubt  that  it  has  from  their  beginning  been  intended 
that  the  titles  to  the  lands  claimed  should  be  settled  by  the  same  rules  of 
construction^  law,  and  evidence,  in  all  their  newly-acquired  territory; 
that  they  have  adopted,  as  the  basis  of  all  their  acts,  the  principle  that 
the  law  of  the  province  in  which  the  land  is  situated  is  tne  law  which 
gives  efficacy  to  the  ^rant,  and  by  which  it  is  to  be  tested  whether  it 
was  property  at  the  time  the  treaties  took  effect." 

lb.,  p.  718.  "  From  the  whole  scope  and  spirit  of  the  laws  on  the 
subject  of  Spanish  titles,  the  intention  of  Congress  is  most  clearly  man- 
ifested that  the  tribunals  authorized  to  examine  and  decide  on  their 
validity,  whether  special  or  judicial,  should  be  governed  by  the  same 
rules  of  law  and  evidence  in  their  adjudication  on  claims  of  the  same 
given  character." 

lb.,  p.  719.  ''  The  selection  of  this  tribunal  for  a  final  and  conclu- 
sive adjudication  of  the  large  claims,  affords  neither  an  indication  of 
the  intention  of  Congress,  nor  furnishes  us  any  reason  that  in  the  ex- 
ercise of  that  jurisdiction  we  should  consider  that '  the  principles  of 
justice,'  the  rules  of  a  court  of  equity,  'the  law  of  nations,'  of  treaties 
'of  Congress,'  or  'of  Spain,'  the  rules  of  evidence,  or  'the  principles 
of  law,'  can  be  at  all  affected  by  the  magnitude  of  the  claim  under 
consideration.  The  laws  which  confer  the  authority  and  point  to  the 
guides  for  its  exercise  make  no  such  discrimination,  and  every  '  prin- 
ciple of  justice'  forbids  it." 

lb.,  p.  713,  "  Our  next  rule  of  decision  is,  ' and  proceedings  under 
the  treaty.'  By  these  are  understood  the  acts  and  proceedings  of  the 
government,  or  others  under  its  authority,  subsequent  to  the  treaty,  in 
taking  possession  of  the  ceded  territory,  in  organizing  the  local  gov- 
ernment, its  acts  within  the  authority  of  the  organic  law,  the  promises 
made,  the  pledges  given  by  either  the  general  or  local  government; 
also  the  proceedings  of  commissioners  and  other  officers  or  tribunals 
appointed  by  Congress  to  decide  and  report  on  these  claims,  so  far  as 
they  have  adopted  and  settled  any  rules  and  principles  of  decision 
within  their  powers  as  guides  to  their  judgment.  These,  in  our  opin- 
ion, are  the  '  proceedings  under  the  power  referred  to,  and  intended 
by  the  law,  according  to  which  we  may  decide,  and  are  made  a  rule  or 
precedent  for  us.' " 
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lb.,  p.  Y13.  "Where  Congress  have,  by  confirming  the  reports  of 
commissioners  or  other  tribunals,  sanctioned^  the  rules  and  principles 
on  which  they  were  founded,  it  is  a  legislative  affirmance  of  the  con- 
struction put  by  these  tribunals  on  the  laws  conferring  the  authority 
and  prescribing  the  rules  by  which  it  should  be  exercised,  or  which  is 
to  all  intents  and  purposes  of  the  same  effect  in  law.  It  is  a  legisla- 
tive ratification  of  an  act  done  without  previous  authority,  and  this 
subsequent  recognition  and  adoption  is  of  the  same  force  as  if  done  by 
preexisting  power,  and  relates  back  to  the  act  done." 

lb.,  p.  714.  "  There  is  another  source  of  law  in  all  governments, 
usage,  custom,  which  is  always  presumed  to  have  been  adopted  with 
the  consent  of  those  who  may  be  affected  by  it.  In  England,  and  in  the 
States  of  this  Union  which  have  no  written  constitution,  it  is  the  supreme 
law,  always  decreed  to  have  had  its  origin  in  an  act  of  a  State  legis- 
lature of  competent  power  to  make  it  valid  and  binding,  or  an  act  of 
Parliament,  which,  representing  all  the  inhabitants  of  the  kingdom, 
acts  with  the  consent  of  all,  exercises  the  power  of  all,  and  its  acts  be- 
come binding  by  the  authority  of  all.  (2  Co.  Inst.,  58  Wills,  116.) 
So  it  is  considered  in  the  States,  and  by  this  court.  (3  Dall.,  400,  2 
Pet.,  256,  257.)" 

'*  A  general  custom  is  a  general  law,  and  forms  the  law  of  a  con- 
tract on  the  subject-matter  ;  though  at  variance  with  its  terms,  it  en- 
ters into  and  contests  its  stipulations  as  an  act  of  Parliament  or  State 
legislature.  This  court  not  only  may,  but  are  bound'  to  notice  and 
respect  general  customs  and  usage  as  the  law  of  the  land,  equally  with 
the  written  law." 

So,  again,  in  Mitchel  and  al.  vs.  United  States,  (9  Pet..  741,)  the 
court  say: 

"  The  confirmation  of  similar  grants  by  acts  of  Congress,  or  by 
boards  of  commissioners  acting  under  their  authority,  are  also  power- 
ful evidence  of  the  lawful  exercise  of  the  authority  of  these  officers; 
and  being  proceedings  under  the  treaty  and  laws,  they  are  made  a  rule 
by  which,  among  others,  we  may  adjudicate  on  the  claims  of  the  pres- 
ent parties." 

To  the  same  effect  is  the  case  of  Smith  vs.  The  United  States,  10 
Pet.  331. 

These  principles,  so  convincingly  stated  by  the  Supreme  Court, 
apply  with  great  force  to  our  case. 

Those  who  contest  the  extent  we  claim  for  the  Houmas  grant,  urge, 
that  while  it  is  true  that  the  grant  of  Governor  Galvez  gave  to  Mau- 
rice Conway  ''all  the  vacant  land  behind  or  in  the  rear  of  his  first 
forty  arpents,"  between  the  prolongation  of  the  side  lines  of  the  front 
tract,  this  description  is  too  vague  to  attach  to  any  particular  land, 
may  render  the  grant  void  for  uncertainty,  and  can  at  best  be  only 
explained  by  consulting  the  certificate  of  Andry,  to  which  the  grant 
refers.  This  is  found  in  the  original  Spanish,  in  Sen.  Doc.  of  1845,  p.  8| 
and  translated  in  Sen.  Doc.  of  1838,  p.  18.  From  this  certificate,  it  ap- 
pears that  Andry  went  on  the  spot,  measured  the  front  of  the  fiwt 
grant  on  the  river  and  its  two  side  lines,  each  to  the  depth  of  forty 
arpents,  and  that  at  the  end  of  these  side  lines  he  planted  a  post,  and 
other  posts,  two  arpents  farther  back,  to  indicate  the  second  grant; 

uigitized  by  VjOOQIC 


HOT7MA8  LAND  CLAIMS.  77 

that  consequently  the  only  land  of  which  Andry  gave  possession  to 
Maurice  Conwav,  under  the  second  grant  of  1777,  was  what  lay  two 
arpents  further  back  of  the  depth  of  the  original  grant,  and  that  conse- 
quently the  two  grants  combined  should  be  restricted  to  forty*two 
arpents  from  the  river. 

This  might  be  plausible  and  logical  reasoning,  if  the  ' ^proceedings" 
of  Andry  were  to  be  construed  as  an  English  or  American  grant  or 
survey  might  be  construed.  Such,  however,  is  not  the  rule  of  de- 
cision, as  has  been  shown  by  the  above-mentioned  decisions,  and  is 
shown,  with  particular  reference  to  surveys,  by  the  following  decisions 
of  the  Supreme  Court  of  the  United  States : 

In  Buyck  vs.  the  United  States,  15  Pet.,  224,  the  Supreme  Court 
say :  '^In  coming  to  our  conclusion  upon  this  point,  we  have  not  been 
influenced  by  any  of  the  English  common  law  rules,  which  make 
grants  void  for  uncertainty  ;  such  as,  for  instance,  if  the  king  grants 
lands  in  a  peat  waste,  without  ascertaining  what  part,  or  the  special 
name  of  the  land,  or  how  bounded,  it  is  voia  for  uncertainty,  for  there 
can  be  no  election  in  that  case.  (Bacon,  vol.  4,  tit.  Grant,  81.)  And 
yet,  if  an  individual  so  grant,  it  would  be  good.  We  apply  to  the 
case  the  laws  and  ordinances  of  the  government  under  which  the  claim 
originated,  and  that  rule  which  must  be  of  universal  application  in 
the  construction  of  grants,  which  is  essential  to  their  validity,  that 
the  thing  granted  should  be  so  described  as  to  be  capable  of  being  dis- 
tinguished from  other  things  of  the  same  kind,  or  be  capable  of  being 
ascertained  by  extraneous  testimony." 

In  The  United  States  vs.  Low.,  16  Pet.,  167,  Mr.  Justice  Catron 
says:  '^ According  to  the  strict  ideas  of  confining  a  survey  to  a  loca- 
tion in  the  United  States,  the  survey  would  be  located  adjoining  the 
natural  object  called  for,  there  being  no  other  to  aid  and  contest  the 
general  call ;  and  therefore  the  head  of  the  lagoon  would  necessarily 
have  formed  one  boundary  ;  but  it  is  obvious  more  latitude  was  allowed 
in  the  province  of  Florida." 

In  the  case  of  Smith  vs.  the  United  States,  10  Pet.,  331,  the  Supreme 
Court  held :  ''It  has  also  been  distinctly  decided,  in  the  Florida  case, 
that  the  land  claimed  must  have  been  severed  from  the  general  domain 
of  the  king,  by  some  ^rant  which  gives  it  locality  by  its  terms,  by  a 
reference  to  some  description,  or  by  a  vague  general  grant,  with  an  au- 
thority to  locate,  which  must  have  been  made  before  the  24th  of  July, 
1818." 

The  cases  of  the  United  States  vs.  Forbes,  15  Pet.,  181 ;  O'Hara  vs. 
The  United  States,  15  Pet.,  275;  United  States  w.  Qark,  16  Pet., 
231,  are  signal  instances  of  the  latitude  which  was  allowed  in  surveys. 
Indeed,  a  survey  was  by  no  means  indispensable  to  the  validity  of  a 
grant. 

In  the  case  of  The  United  States  vs.  Arredondo,  13  Pet.,  134,  the 
Supreme  Court  say:  ''We  do  not  consider  the  want  of  a  survey  as 
interfering  with  the  right  of  the  party  to  the  land  granted ;  but  it 
must  be  taken,  near  as  may  be,  as  it  is  described  in  the  petition,  where 
it  was  asked  for,  and  as  it  was  granted,  and  cannot  be  taken  elsewhere. 
If  it  cannot  be  found  there,  the  appellees  have  no  claim  to  an  equi- 
valent ;  or,  if  upon  the  survey,  it  shall  be  found  to  interfere  with 


uiyiii£fc!u  uy  " 


.^.v 


78  HOUMAS   LAND  CLAIMS. 

previous  grants  to  third  parties,  the  concession  will  be  lessened  in 
quantity,  according  to  the  extent  of  the  rights  of  third  parties,  and  an 
equivalent  for  such  diminution  cannot  be  surveyed  elsewhere." 

The  only  ruling  and  universal  principle  applicable  both  to  Spanish 
grants  ana  surveys,  was :  Id  cerium  est  quod  certum  reddi  potest.  A 
description  which,  by  the  aid  of  extraneous  testimony,  could  enable  a 
surveyor,  acquainted  with  the  country,  to  locate  a  grant  with  a 
reasonable  degree  of  adherence  to  the  presumable  intentions  of  the 
grantor,  is  all  that  would  be  required ;  and  our  grant  comes  entirely 
within  that  rule. 

We  have  no  difficulty  in  doing  away  entirely  with  the  objections 
drawn  from  the  fact  that  Andry  ran  the  lines  of  the  new  grant  only 
two  arpents  back  of  the  terminus  of  the  first  grant,  and  dia  not  close 
the  back  line  at  all.  In  this  respect  Andry  followed  a  usage  universal 
in  Lower  Louisiana,  in  all  grants  having  a  great  depth. 

This  section  of  country  is  a  flat  alluvial  plain,  covered  with  woods, 
subject  to  periodical  overflows  of  the  Mississippi,  except  when  pro- 
tected by  embankments.  The  land  is  highest  on  the  immediate  banks 
of  the  river,  where  the  overflows  deposit  the  coarser  particles  of  the 
detritus  held  in  suspense  in  the  w&ter.  The  rear  lands  are  mostly 
very  low,  covered  with  water  a  great  part  of  the  vear,  and  even  when 
the  river  is  low,  very  generally  marshy  and  difficult  to  penetrate. 
Land  had  little  value  in  those  days  ;  but  the  labor  of  a  superior  offi- 
cer, such  as  the  surveyor  general  of  the  province  always  was,  had 
value,  and  as  the  payment  of  this  labor  was  the  only  charge  incum- 
bent upon  the  grantee,  it  was  diminished  as  much  as  possible.  The 
surveyor  general,  therefore,  very  frequently  confined  himself  to  run 
the  front  line  on  a  water-course,  and  to  stake  off  the  side  lines  for  a 
distance  short  of  the  forty  arpents  granted.  As  these  side  lines  were 
always  straight  lines,  and  as  the  depth  was  indicated  in  the  grant 
itself,  this  sufficed  to  give  to  the  grant  a  fixed  locality,  which  could 
be  traced  upon  the  ground,  without  liability  to  error,  by  any  surveyor 
that  might  come  afterwards.  On  this  point  our  evidence  is  perfectly 
conclusive,  and  as  this  point  is  the  main  reliance  of  our  adversaries 
we  shall  discuss  it  very  fully. 

We  applied  for  information  and  evidence  on  this  subject  to  the  sur- 
veyor general  of  the  United  States  in  Louisiana.  In  reply,  the 
undersigned  counsel  received  from  him  a  letter,  dated  the  28tn  of  last 
January,  and  the  documents  mentioned  in  it.  All  these  are  respect- 
fully submitted  as  document  A. 

The  material  parts  of  the  letter  are  as  follows  : 

I  now  send  you  the  affidavit  requested  to  the  fact  that  the  French 
and  Spanish  surveyors  did  not  generally  survey  to  the  &11  depth  the 
side  lines  of  tracts  on  the  river,  but  merely  measured  their  fronts,  and 
established  bornes,  or  posts,  at  regular  intervals  from  each  other,  and 
at  short  distances  from  the  river  on  such  side  lines,  for  the  piirposc 
expressed  in  their  procis  verbal,  of  indicating  their  direction.  This 
was  sufficient  to  comply  with  the  requirements  of  the  order,  in  virtue 
of  which  the  survey  was  made ;  nor  was  more  required  by  the  grantee, 
for  he  and  the  neighbor  on  either  side  signed,  with  the  surveyor,  the 
prods  verbalj  therein  expressing  satisfaction  therewith.  _  ^ 
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Inclosed  is  a  certified  list  of  a  few  of  the  very  many  instances  where 
this  rule  was  followed  by  the  French  and  Spanish  surveyors. 

I  cannot  conceive  with  what  reason  it  can  be  asserted  that  the  es- 
tablishment by  Andry,  in  the  survey  of  the  Conway  claim,  of  posts  at 
the  distance  of  forty-two  arpents  from  the  river,  restricted  it  to  this 
depth;  for  he  expressly  states  their  only  purpose  was  '4n  order  to 
keep  the  course"  of  the  prolongation  of  the  side  lines.  And  this  was 
his  frequent  custom. 

Two  instances  occur  at  once  to  my  memory — those  of  the  claims  of 
Piseros  and  D'Etrepy.  (Old  board  reports,  Nos.  88  and  3,  in  T.  12 
S.,  R.  8  E.,  S.  E.  district,  east  of  the  river.)  I  inclose  copies  of  my 
rough  translations  of  his  prods  verbal  in  both  these  surveys.  You 
can  have  them  verified  and  compared  with  the  records  of  the  register 
of  the  land  office  in  New  Orleans.  In  these  surveys,  for  the  same 
purpose  as  fully  expressed,  he  established  posts  at  forty-two  arpents 
Irom  the  river  ;  and  yet  the  claims  have  been  surveyed,  and  even  re- 
spected by  the  United  States,  with  the  entire  depth  to  the  lake. 

In  townships  12  and  13  S.,  R.  10  E.,  S.  E.  district,  east  of  the  river, 
you  will  find  several  claims  (those  of  Fortier  and  others)  where  the 
surveyor,  Lalande  de  Ferri^res,  in  1Y65,  ran  out  the  side  line  less  than 
twenty  arpents  from  the  river,  and  then  upon  another  course  estab- 
lished, at  one  or  two  arpents  further,  bornes,  to  show  the  direction  of 
the  prolongation  to  Lake  Pontchartrain,  thus  rendering  the  side  lines 
broken,  and  not  always  parallel.  They  have  been  so  resurveyed  by 
our  Government. 

Respectfully,  your  obedient  servant, 

W.  J.  McCULLOH, 

Surveyor  General  Louisiana. 

Louis  Janin,  Esq.,  New  Orleans. 

The  affidavit  mentioned  in  this  letter  is  as  follows : 

I,  William  J.  McCuUoh,  surveyor  general  of  public  lands  in  the 
district  of  Louisiana,  solemnly  swear,  it  is  within  my  knowledge,  de- 
rived from  frequent  reference  to  the  plats  of  survey,  (original  or  copies 
filed  in  this  office,)  that  it  was  the  general  custom  of  the  surveyors 
employed  by  the  French  and  Spanish  governments,  in  locating  tracts 
in  the  province  of  Louisiana,  having  a  depth  of  forty  arpents,  merely 
to  measure  the  fronts  of  such  tracts,  and  to  indicate  the  courses  of  the 
side  lines  by  planting  bornes  or  posts  at  equal  intervals  from  each 
other,  and  at  short  distances  from  the  river,  without  actually  running 
and  measuring  the  full  depth  of  such  side  lines,  and  without  closing 
the  survey  by  running  the  rear  line  between  the  extremity  of  such  side 
lines  ;  and  that  in  tracts  having  greater  depth  than  forty  arpents,  or 
a  depth  extending  to  another  river,  lake,  or  other  natural  boundary, 
it  was  their  custom,  invariably  foUowedy  as  far  as  I  can  ascertain,  after 
careful  examination,  to  measure  to  the  forty  arpent  points  on  such  side 
lines,  and  then  at  short  distances  thereu'om  to  establish  bornes  or 
posts,  to  exhibit  the  further  prolongation  of  the  side  boundaries. 

WILLIAM  J.  McCULLOH, 

Surveyor  General,  Louisiana, 
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Sworn  tOy  and  subscribed  before  me,  at  Donaldsonville,  Lonisiana, 
this  28th  day  of  January,  A.  D.  1860. 

CHARLES  S.  ILSLEY, 

Justice  of  the  Peace. 

The  next  document  included  in  his  letter  is  a  certificate  giving  a  list 
of  63  confirmed  claims,  which  were  surveyed  by  French  and  Spanish 
surveyors,  in  the  manner  described  in  Mr.  McCuUoh's  letter  and  affi* 
davit,  and  have  been  acknowledged  and  confirmed  by  the  United  States 
in  conformity  with  these  surveys. 

At  the  bottom  of  this  list  Mr.  McOulloh  gives  the  following  certifi- 
cate: 

SuBVBYOR  General's  Office, 
DoncdckonvUlej  La.y  January  28,  1860. 
I  certify,  that  by  authenticated  copes  of  the  plats  in  this  office,  by 
Lewip  Andry,  Lallande  de  Ferrieres,  Carlos  Trudeau,  Manuel  Andry, 
and  F.  V.  Potior,  it  appears  they  did  not,  in  any  of  their  surveys  of  the 
above-mentioned  claims,  run  the  side  lines  to  the  full  depth  claimed, 
but  that  they  only  measured  their  river  fronts,  and  on  the  side  lines 
established  bornes  to  indicate  their  direction. 

The  above  cases  are  taken  indiscriminately,  and  many  other  analo- 
gous cases  could  be  cited  to  show  that  it  was  the  rule  of  the  French 
and  Spanish  surveyors  in  Louisiana  to  make  only  such  partial  surveys 
of  claims  fronting  on  the  Mississippi  river. 

WILLIAM  J.  McCULLOH, 
Surveyor  Genercdy  Louisiana. 

Document  A  also  contains  translations  of  the  title  papers,  precis- 
verbals  of  French  and  Spanish  surveys,  and  plans  made  oy  French  and 
Spanish  surveyors,  all  belonging  to  titles  confirmed  by  the  United 
States.  They  fully  prove  Mr.  McCuUoh's  statements  in  his  letter  to 
the  undersigned. 

Before  the  claimants  had  receive  this  very  satisfactory  evidence  from 
the  surveyor  general  of  the  United  States  for  the  State  of  Louisiana, 
they  had  procured  from  the  office  of  the  register  of  the  land  office  at 
New  Orleans,  who  has  in  charge  all  the  records  of  the  various  boards 
appointed  to  adjudicate  and  report  on  land  claims  in  the  southeastern 
district  of  Louisiana,  copies  of  title  papers  in  confirmed  claims,  upon 
which  the  confirmation  was  based,  and  which,  therefore,  according  to 
the  Supreme  Court  of  the  United  States,  are  to  be  considered  as  proof 
of  usages  and  customs  existing  when  rights  accrued  under  the  former 
government  of  Louisiana,  and  therefore  to  be  respected  by  the  United 
States.  We  submit  them  as  documents  B,  C,  D,  E,  F,  G,  H,  I,  K, 
L,  M,  and  N.  Each  of  these  documents  is  certified  by  the  register  of 
the  land  office  as  having  been  given  in  evidence  in  support  of  a  partio- 
ular  claim,  and  the  number  of  the  claim  ;  the  report  m  which  it  was 
embraced,  and  the  act  by  which  it  was  confirmed,  are  stated  in  the 
register's  certificate.  Each  of  these  documents  is  accompanied,  either 
by  a  translation  of  its  material  parts,  or  has  on  the  cover  a  statement 
hat  they  are  translated  in  this  brief.     Thus  the  fullest  opportunity  for 
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examination  is  afforded  to  those  whose  duty  it  may  be  to  enter  upon 
this  inquiry,  and  they  will  be  found  fully  to  support  our  explanations 
of  the  usages  and  customs  of  the  time.  We  are  painfully  aware  that 
the  minute  examination  in  which  we  are  engaged  cannot  be  otherwise 
than  irksome  to  the  committee,  as  it  is  to  ourselyes.  But  this  is  not 
our  fault,  it  is  the  fault  of  Ciongress.  Congress  constituted  itself  the 
supreme  tribunal  in  these  matters,  and  forced  the  owners  of  the  Houmas 
claim  to  appear  before  them.  They  have  been  before  Ciongress  since 
the  9th  of  January,  1812.  At  last,  on  June  2,  1858,  Conness  dis- 
posed of  the  matter.  And  now  the  petition  of  certain  intruders  upon 
our  land  compels  us  to  appear'  again  before  Congress.  Congress  hav- 
ing assumed  jurisdiction  over  the  matter,  can  no  more  than  any  other 
court  decline  the  investigation  of  the  facts,  upon  the  decision  of  which 
the  controversy  depends.  And  we  hope,  therefore,  not  to  be  blamed 
if  we  give  to  our  examination  that  extension  which  the  abundance  of  ma- 
terial puts  within  our  power,  and  which  the  special  character  of  the 
subject,  and  its  novelty  to  those  who  are  to  investigate  it,  imperiously 
demand. 

Tet  we  shall  specially  mention  only  a  few  of  these  documents.  In 
connection  with  the  evidence  furnished  by  Mr.  McCuUoh,  we  must, 
however,  refer  to  document  B,  which  embraces  the  original  order  of 
survey,  proois  verbal  of  Andry,  and  complete  title,  in  the  claim  of 
Dominique  Bouligny,  confirmed  as  claim  No.  313  by  the  old  board, 
(2  Public  Lands,  286.)  This,  with  the  exception  of  the  description  of 
the  land,  is  almost  literally  the  same  title  which  Maurice  Conway  had 
obtained,  namely,  a  petition  by  Ducros,  a  first  decree  by  Governor 
Unzaga,  ordering  the  surveyor  to  put  the  petitioner  in  possession,  a 
report  by  Andry,  and  a  final  grant  thereon  by  Governor  Galvez.  This 
explains  better  than  any  philological  disquisition,  how  Andry  and 
Galvez  understood  these  matters,  and  by  itself  puts  to  rest  the  reason- 
ing of  our  adversaries  who  would  interpret  them  differently.  The  pe- 
titioner asks  for  the  land  behind  his  first  forty  arpents  as  far  as  Lake 
Barataria.  Unzaga  orders  Andry  to  put  him  in  possession  of  the  land 
claimed.  Andry  goes  on  the  ground,  as  he  says,  ^'  in  consequence  and 
in  obedience  of  that  decree,"  is  accompanied  by  the  grantee  and  his 
neighbors,  measures  the  side  lines  to  the  depth  of  forty  arpents,  and 
then  two  arpents  further  back,  where  he  plants  other  and  the  last 
posts.  Upon  this  the  governor  decrees  that,  considering  Andry's  re- 
I  port,  from  which  it  appears  that  he  had  put  Ducros  in  possession  of 
the  land  petitioned  for  to  the  lakes,  he  grants  that  land. 

Let  it  be  observed  that  Andry  does  not  say  one  word  about  posses- 
sion ;  yet  the  governor  construes  that  Andry's  going  upjon  the  land 
newly  granted  to  the  depth  of  two  arpents,  in  company  with  the  gran- 
tor, is  putting  him  in  possession  of  tne  whole  grant.  And  thereupon 
the  governor  grants  the  land,  not  only  the  two  arpents  in  depth  actu- 
ally visited  by  Andry,  but  the  whole  land  demanded  to  the  lake,  many 
miles  back. 

This  is  literally  what  was  done  in  Maurice  Conway's  case,  except 
that  the  land  granted  was  ''all  the  vacant  land  in  the  rear  of  the  front 
depth,"  instead  of  the  well-defined  terminus  of  the  lake. 

What  stronger  proof  could  be  addu(^  than  this  to  show  that  we 
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have  been  bo  many  years  disturbed  and  annoyed  because  the  authori- 
ties in  Washington  city  were  not  in  possession  of  such  title  papers  and 
precedents,  which  were  in  great  number  before  the  commissioners  of 
1806,  and  became  their  guides  ? 

Those  who  would  make  the  validity  of  old  grants  in  Louisiana  de- 
pend upon  a  pains-taking  and  microscopic  dissection  of  the  language 
of  the  title  papers  in  a  dubious  translation,  do  not  execute  the  treaty 
faithfully  and  nonestly.  They  must  be  understood  according  to  the 
intention  and  in  the  spirit  of  the  original  parties  to  them.  The  rela- 
tions of  the  Spanish  governors  and  the  inhabitants  of  Louisiana  were 
{)atriarchal,  good  faith  and  liberality,  and  a  corresponding  trustful  and 
oose  manner,  characterized  them,  and  an  instance  of  technical  quib- 
bling never  was  heard  of. 

To  show  the  primitive  simplicity  of  the  colonial  government  of  Louis- 
iana, and  the  absence  of  all  strictness  and  formality  in  the  Spanish 
mode  of  granting  lands,  we  may  instance  the  case  of  '*The  United 
States  t?«.|Davenport's  Heirs,"  (15  Howard,p.  1,)  in  which  two  incom- 

Elete  grants  made  by  a  commandant,  one  for  ninety-two  thousand  one 
undreJ  and  sixty  acres,  and  the  other  for  two  hundred  and  seven 
thousand  three  hundred  and  sixty  acres,  were  confirmed  by  the  Supreme 
Court  of  the  United  States. 

"The  evidence  of  the  grant,"  says  the  Supreme  Court,  (p.  5,)  **con- 
sists  in  copies  of  the  petition  of  Edward  Murphy  to  the  commandant, 
dated  in  February,  1798,  for  a  donation  of  the  tract  of  La  Nana,  situ- 
ate to  the  east  of  the  Sabine  river,  on  the  road  leading  from  the  town 
of  Natchitoches.  The  tract  asked  for  forms  a  square  of  four  leagues 
upon  that  road,  the  center  of  which  is  the  prairie  adjoining  the  bayou 
La  Nana.  The  motive  of  the  application  was  that  the  petitioner  mi^ht 
have  summer  pasturage  for  his  cattle  and  other  animals.  The  petition 
was  granted  by  the  commandant,  and  the  procurator  was  ordered  to 
put  the  grantee  in  possession.  The  procurator  fulfilled  this  order  the 
1st  of  August,  1798,  by  going  upon  the  land  with  the  grantee,  and  in 
the  presence  of  witnesses  'took  him  by  the  right  hand,  walked  with 
him  a  number  of  paces  from  north  to  south,  and  the  same  from  east  to 
west,  and  he,  letting  go  his  hand,  (the  grantee,)  walked  about  at  plea- 
sure on  the  said  territory  of  La  Nana,  pulling  up  weeds,  and  made 
holes  in  the  ground,  planted  posts,  cut  down  bushes,  took  up  clods  of 
earth  and  threw  them  on  the  ground,  and  did  many  other  things  in 
token  of  the  possession  in  which  he  had  been  placed,  in  the  name  of 
his  Majesty,  of  said  land,  with  the  boundaries  and  extension  as  prayed 
for.' "     And  this  was  the  whole  title,  and  it  was  confirmed. 

In  the  same  case,  another  claim  to  a  tract  of  land  called  "Las  Ome- 
gas" was  prosecuted.  The  order  of  the  commandant  to  the  procurator, 
to  put  the  petitioner  in  possession,  was  executed  with  the  same  cere- 
monial as  in  the  case  of  the  Nana  tract. 

These  were  incomplete  titles,  executed  not  by  the  governor,  but  by 
the  commandant,  and  together  they  covered  two  hundred  and  ninety- 
nine  thousand  five  hundred  and  twenty  acres.  Those  who  dispute  the 
Houmas  claim  would  undoubtedly  have  rejected  them,  but  the  Supreme 
Court  of  the  United  States  confirmed  them. 
We  hope,  therefore,  that  the  great  two  arpents  argument,  which  has 
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I  80  long  been  the  main  reliance  of  our  adversaries,  and  the  main  cause 
'  of  the  vexation  we  have  suffered,  may  now  be  considered  as  fairly  and 
I     permanently  disposed  of. 

We  are  thus  brought  to  the  real  original  question,  viz :  What  extent 

of  land  passed  under  the  grant,  irrespective  of  Andry's  proceedings, 

which  were  sufficient  to  put  us  in  possession  of  whatever  was  included 

5     in  the  grant,  but  explained  only  the  width  in  front  and  the  direction 

r     of  the  side  lines,  and  not  the  superficial  extent.  That  must  be  collected 

!     from  the  grant  itself.     It  is,  *^all  the  vacant  land  lying  and  adjoining 

his  front  tract  of  ninety-six  arpents  on  the  river ,  by  forty  in  depth,  6e- 

tweenr  the  prolongation  of  the  side  lines  of  the  fronJt  tract. ' ' 

All  the  title  papers  agree  in  this.  (See  Senate  Doc.  of  1838,  pp.  17 
to  20.)  Conway  first  petitions  for  ^^au  the  depth  which  may  be  vacanJk 
\  immediately  after  the  said  depth  of  forty  arpents/'  Governor  Unzaga, 
on  this  petition,  directs  Andry,  the  surveyor,  to  go  on  the  land  and 
put  the  petitioner  in  possession  of  the  land  ^^  which  then  may  be  vacant 
on  the  back  of  the  forty  arpents  of  depth  which  he  possesses,  and  running 
I      in  the  same  direction." 

Andry  certifies  that,  in  pursuance  of  the  above  decree,  he  had  gone 

I     on  the  land  in  the  presence  of  the  commandant  and  the  vendor ;  that 

^^  he  proceeded  to  put  the  petitioner  in  possession  of  the  depth  granted  to 

him  by  tJie  foregoing  decree;*'  that,  having  ascertained  the  direction  of 

[     the  side  lines  of  the  front  tract  and  measured  them  on  the  ground,  he 

I      ran  them  two  arpents  further  back,  ^'para  no  variar  d  rumbo,"  in 

order  hot  to  vary  the  course,  which  plainly  means  that  he  ran  these 

two  short  lines  to  indicate  the  course  the  further  prolongation  of  those 

lines  should  have. 

This  report  having  been  laid  before  Governor  Galvez,  he  issued  the 
grant;  and,  referring  to  Andry's  proceedings,  he  called  these  ^^pro- 
ceedings  concerning  the  possession  which  he  had  given  to  Maurice  Con- 
way, by  virtue  of  the  foregoing  decree  isstted  by  my  predecessor ^  of  all  the 
vacant  land  behind  or  in  the  rear  of  the  first  forty  arpents;''  and,  find- 
ing these  proceedings  conformable  to  the  regulations,  he  granted  to 
Conway  ^Hhe  said  land  behind  or  in  the  rear  of  the  forty  arpents^'* 
^^foUotving  the  same  direction  as  those." 

That  these  three  men,  Unzaga,  Andry,  and  Galvez,  who  were  men 
of  intelligence,  and  one  of  whom  had  sufficient  worth  and  capacity  to 
beat  the  British  and  to  become  viceroy  of  Mexico,  should  not  have 
known  and  understood  what  they  did,  is  not  fairly  to  be  presumed. 
They  used  an  indefinite  term,  **all  the  land  in  the  rear,"  but  they 
knew  that  it  was  well  explained  by  a  local  usage.  If  these  words  were 
included  in  a  cession  to  tne  United  States,  they  would  infallibly  be  ex- 
plained according  to  their  literal  meaning,  which  is,  ^^  all  the  land  the 
Spanish  governor  had  a  right  to  grant  between  the  prolongation  of 
those  side  lines,"  and  that  was  up  to  the  Amite  river,  at  that  time 
the  boundary  of  the  British  province  of  West  Florida.  This  is  a 
much  plainer  description  than  that  in  the  treaty  of  cession  of  1803, 
under  which  the  United  States  claimed  the  country  bounded  on  the 
east  by  the  Perdido,  on  the  west  by  the  Mississippi,  north  by  the 
thirty-first  degree  of  latitude,  and  south  by  the  island  of  OrleanSi 
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which  for  many  years  before  had  always  been  administered  as  a  por- 
tion of  West  Florida. 

But  these  indefinite  terms,  "all  the  depth,"  **the  depth  that  may 
be  found,"  "the  depth  according  to  the  titles,"  and  others  of  similar 
import,  are  very  frequently  found  in  sales  passed  in  the  Spanish  times 
in  Louisiana,  and  occasionally  even  in  grants.  Their  well-understood 
meaning  was  that  the  land  was  to  run  back  between  the  side  lines, 
until  they  struck  a  considerable  water-course,  and  if  the  side-lines  met 
before  touching  such  a  water-course,  they  stopped  at  that  point.  There 
existed,  besides,  a  local  usage  peculiar  to  Lower  Louisiana.  There 
exists  a  chain  of  lakes  to  the  east  of  the  Mississippi — Lakes  Maurepas, 
Pontchartrain  and  Borgne — all  connected  together,  and  the  latter  with 
the  Gulf  of  Mexico,  and  it  was  customary  with  the  governors  to  make 
grants  run  back  from  the  river  to  these  lakes. 

According  to  this  usage  this  grant  was  understood  by  all  of  the  par- 
ties to  it.  But  the  topography  of  this  then  almost  impenetrable 
country  was  but  little  understood,  and  it  is  more  than  probable  that 
they  did  not  know  but  very  indistinctly  at  what  distance  from  the 
river  the  side  lines  when  prolonged  would  reach  Lake  Maurepas,  or 
the  principal  river  fallinj?  into  it,  the  Amite.  These  points,  and  con- 
sequently also  the  superficial  quantity,  the  governor  left  to  be  ascer- 
tained by  the  grantee  when  he  should  feel  it  his  interest  to  do  so.  In 
not  one  of  the  numerous  river  grants  running  to  these  lakes — and  we 
shall  presently  speak  of  a  number  of  them — were  the  side  lines  ever 
protracted  to  the  lake,  and  its  contents  ascertained  with  accuracy.  So 
this  grant  never  was  actually  surveyed  until  September,  1805.  (Senate 
Document  of  1845,  pp.  6,  Y.)  This  survey  was  laid  before  the  board 
of  commissioners ;  then,  for  the  first  time,  the  precise  length  of  side 
lines,  the  points  where  they  reached  Lake  Maurepas  and  the  river,  and 
the  superficial  extent  of  the  grant,  were  ascertained.  Upon  this  sur- 
vey  the  confirmation  was  made. 

We  shall  presently  show  that  it  is  with  this  extent  that  the  claim 
was  possessed  in  Spanish  times ;  but  we  would  previously  show  that 
our  adversaries  are  as  usually  mistaken  when  they  say  that  this 
survey  was  unauthorized,  because  it  was  made  after  the  change  of 
government. 

'^The  fourth  section  of  the  act  of  March  2,  1805,  (1  Land  Laws, 
123,)  required  the  claimant,  even  under  a  complete  grant,  to  file  his 
ffrant  and  a  plat.  These  privato  surveys  constitute  a  part  of  the  evi- 
dence of  the  claim  upon  wnich  the  decision  of  the  commissioners  was 
founded.  (Bissell  vs.  Powers,  8  How.^  334.)  Congress  have  thus 
virtually  recognized  these  private  surveys  as  competent  and  proper 
evidence  of  the  particular  tract  of  land  claimed  under  the  grant  or 
concession,  carrying  out  thereby  the  construction  previously  given  to 
the  act  of  1806,  and  the  instructions  of  the  Secretary.  (Ibid,  p.  336.) 
The  private  survey  to  Mackay,  of  February  27,  1806,  which  was  filed 
with  the  claim,  under  the  act  of  March  2, 1805,  designated  and  located 
the  grant,  so  as  to  give  effect  and  operation  to  the  act  of  1811,  reserv- 
ing the  premises  from  sale.     (Ibid.,  p.  341.)" 

From  this  case  and  the  cases  of  Menard's  heirs  pa,  Massey,  8  How., 
309 ;  Stoddard's  heirs  vs.  Chambers^  2  How.,  284;  Mills  vs.  Stoddard, 
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8  How.,  364;  Barry  vs.  Gamble,  9  How.,  63,  it  appears  that  the  land 
designated  by  a  private  survey  filed  with  the  boara  of  commissioners 
was  withdrawn  from  sale  under  the  sixth  and  tenth  sections  of  the  act 
of  Congress  of  March  3,  1811,  and  that  the  subsequent  confirmation 
of  the  claim  applied  to  the  land  so  designated. 

It  will  be  freely  admitted  that  the  grant  of  Galvez  to  Maurice  Con- 
way is  quite  contrary  to  modern  practice,  and  to  what  does  and  must 
prevail  m  older  countries,  where  land  has  more  value,  and  that  it  is 
quite  indefinite  in  its  terms  as  to  the  quantity  of  land  granted. 

But  its  locality  can  be,  and  has  been,  ascertained  with  absolute  pre- 
cision, by  protracting  the  side  lines  to  the  water-courses  in  the  rear, 
and  ^'  a  description  which  will  identify  the  land  is  all  that  is  necessary 
for  the  validity  of  a  grant."  (McArthur  vs.  Browder,  4  Wh.,  486.) 
^'  If  a  grant  be  made  which  describes  the  land  granted  by  courses  and 
distances  only,  these,  though  not  safe,  are  the  only  guides  given  to  us, 
and  must  be  followed." — (Chinoweth  et  ai,  vs.  Lessee  of  Haskell, 
3  Pet.,  96.) 

Our  opponents,  in  their  attacks  upon  the  grant,  question  the  best 
established  principles.  They  dis{)ute  the  power  of  the  governor, 
although  it  is  well  known  that  his  power  was  unrestricted,  (9  Pet. , 
132,  134,  and  136;  6  Pet.,  691;  7  Pet.,  61;  8  Pet.,  436;  16 
Pet.,  128,)  and  that  no  grant  of  the  governor  was  ever  revoked  by  the 
king,  and  no  grant  ever  rejected  by  the  Supreme  Court  of  the  United 
States,  on  the  ground  of  want  of  power  on  the  part  of  the  governor. 
They  find  objections  to  the  grant  in  its  magitude,  although  the  Supreme 
Court  has  decided  that  this  can  exercise  no  effect  whatever  upon  the 
validity  of  a  grant. 

They  assert  dogmatically  that  the  grant  ought  to  have  been  re^ 
stricted  according  to  O'Reilly's  regulation,  although  in  Delassus  tw. 
The  United  States,  9  Pet.,  136,  Chief  Justice  Marital!  said :  <'  The 
objection  made  to  this  plain  title  is,  that  the  concession  is  not  made  in 
pursuance  of  the  regulations  of  O'Reilly.  This  objection  was  consid* 
ered  in  the  cases  heretofore  decided  by  this  court,  and  especially  in  8 
Peters,  466.  It  is  apparent  that  these  regulations  were  intended  for 
the  general  government  of  subordinate  officers,  not  to  control  and  limit 
the  power  of  the  person  from  whose  will  they  emanated.  The  Baron 
de  Oarondelet,  we  must  suppose,  possessed  all  the  powers  which  had 
been  vested  in  O'Reilly." 

In  the  case  of  Arredondo,  6  Peters,  760,  the  Supreme  Court  con- 
firmed a  grant  of  289,646  acres,  in  the  case  of  Mitchel,  (9  Peters,  726,) 
one  of  1,200,000  acres,  and  in  the  case  of  Davenport's  heirs,  one  of 
92,160,  and  the  other  of  207,360  acres;  and  although  they  were  made 
by  simple  orders  of  a  commandant,  and  not  ratified  by  the  governor. 
Our  claim  contains  considerably  less  than  200,000  acres. 

It  is  evident  that  our  adversaries  must  have  taken  it  for  granted  that 
their  assertions  would  be  implicitly  believed,  and  pass  without  contra- 
diction. 

It  is  clear  that  the  governor  had  the  power  to  make  the  grant,  that 
he  actually  made  it,  and  that  whatever  is  included  in  it  became  the 
property  of  the  grantee. 

In  support  of  the  correctness  of  the  explanation  we  have  givea  oi 
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the  meaning  of  the  words  used  in  the  grant,  we  submit  the  testimony 
of  the  three  oldest  and  most  experienced  surveyors  in  Louisiana, 
Augustus  S.  Phelps,  AUou  d'Hem6court,  and  Louis  Bringier.  It  con- 
tains, besides,  explanations  of  the  usual  mode  of  surveying,  of  which 
we  have  already  sufficiently  spoken.  But  their  testimony  may  be  con- 
sidered to  be  more  entitled  to  weight  if  given  entire. 

The  testimony  of  A.  S.  Phelps  is  contained  on  pages  33,  34,  and  35 
of  document  0,  which  is  the  record  in  the  suit  of  The  United  States, 
plaintiff  in  error,  vs.  James  McMasters  and  Richard  A.  Stewart,  which 
was  tried  in  the  circuit  court  of  the  United  States,  at  New  Orleans, 
and  is  now  pending,  on  appeal,  in  the  Supreme  Court. 

Answers  of  Augustvs  8.  Phelps  to  the  interrogatories  propounded  by 

defendants* 

Answer  to  the  first  interrogatory.  I  was  first  commissioned  as  United 
States  deputy  surveyor  for  the  State  of  Louisiana  in  the  year  1828  or 
1829,  and  have  been  recommissioned  in  the  same  capacity  under  the 
several  surveyors  general  from  that  time  to  the  present. 

Answer  to  second  interrogatory.  I  have  resurveyed  more  than  a 
thousand  tracts  of  land,  the  titles  to  which  were  derived  from  French 
or  Spanish  grants,  and  mostly  located  upon  either  side  of  the  Missis- 
sippi river,  in  the  section  of  country  lying  between  the  mouth  of  Bed 
river  and  the  lowest  grants  on  the  Mississippi  river. 

Answers  to  third  to  ninth  interrogatories,  inclusive.  In  the  portion 
of  Louisiana  mentioned  in  the  section  of  country  above-mentioned  cer- 
tain general  rules  appear  to  have  been  observed  by  the  government 
officers  and  surveyors,  during  the  whole  period  of  the  colonial  ex- 
istence, as  regards  the  concession  and  survey  of  lands,  whether  under 
French  or  Spanish  authority.  In  the  earlier  period,  grants  were 
usually  or  almost  universally  given  to  settlers  fronting  on  rivers  or 
other  water-courses,  calling  for  a  specified  distance  of  front  on  the 
bank  of  the  water-course,  with  side  lines  running  back  from  the  front 
and  nearly  at  right-angles  with  the  water  front  at  the  point  of  de- 

Eirture,  to  a  distance  of  forty  arpents,  equal  in  our  measure  to  116iVo 
nglish  chains.  A  right  line  connecting  these  two  points  completed 
the  boundary  of  the  tract,  without  specifying  or  having  reference  to 
the  superficial  quantity,  which  was  seldom  or  never  mentioned  in 
either  the  grant,  plat,  or  proces  verbal  of  survey.  As  the  settlements 
in  the  colony  extended  and  increased,  double  concession  grants,  as  they 
were  called,  were  given,  bounded  by  a  grant  or  grants  m  front,  with 
an  extension  of  the  side  lines  of  the  tract  in  front  of  them  to  an  addi- 
tional distance  of  forty  arpents,  usually,  but  frequently,  specially  in 
the  vicinity  of  New  Orleans,  to  the  lake  or  some  water-course  in  the 
rear,  and  sometimes  to  an  indefinite  distance. 

I  have  examined  and  inspected  many  hundreds  of  all  the  papers 
connected  with  the  French  and  Spanish  grants,  being  original  docu- 
ments. In  the  decree  or  concession  which  was  issued  by  the  represen- 
tative of  the  king,  and  which  conveyed  the  fee  to  the  land,  I  do  not 
remember  a  single  instance  in  which  it  described  the  course  or  direc- 
tion of  any  of  the  boundary  lines.     The  usual  form  in  which  the 
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boundaries  and  extent  of  the  tract  was  expressed  in  the  concession  was 
the  specific  length  of  the  front  on  a  particular  water-course,  hounded 
above  Ton  one  side)  hj  the  lands  of  A  B,  (the  adjoining  proprietor,) 
and  helow  (on  the  other  side)  hy  the  lands  of  G  D,  or  puhlic  domain, 
as  the  case  may  he,  and  extending  to  the  ordinary  depths  (profundidad 
ordinariay)  which  was  always  understood  to  mean  forty  arpents  of 
Paris,  or,  as  frequently  the  case  in  the  vicinity  of  New  Orleans,  to  a 
water-course ;  and  sometimes,  hut  very  unfrequently,  to  some  other 
specified  or  to  an  indefinite  distance.  Some  instances  I  have  known 
in  which  it  was  stated  in  the  grant  of  a  double  concession  that  the 
length  of  the  front  of  the  double  concession  was  a  certain  length,  cor- 
responding with  the  front  of  the  tract  immediately  in  front  of  it,  though, 
in  fact,  it  was  surveyed,  occupied,  and  always  held  and  regarded  as 
having  a  much  greater  or  less  length  of  front,  as  the  case  might  be, 
depending  on  the  converging  or  diverging  of  the  side  lines  of  the  front 
tract. 

In  the  plat  and  proces  verbal  of  survey  emanating  from  the  King's 
surveyor,  who  was  always  a  commissioned  officer  of  hiph  standing, 
the  general  custom  was  to  note  very  definitely  the  following  facts:  the 
shape  and  length  of  the  front  line  or  lines,  the  course  or  direction 
(usually  a  right  line  with  a  magnetic  bearing)  of  the  side  lines,  their 
lengths,  and  the.  names  of  the  grantee  and  of  the  adjacent  proprietors. 
The  courses  and  lengths  of  the  back  or  rear  lines  were  seldom  or  never 
mentioned  in  the  jproce^  verbal j  and  were  not  often  shown  upon  the 
face  of  the  plat.  The  main  object  with  French  and  Spanish  surveyors 
was  to  furnish  the  means  of  perpetuating  and  identifying,  with  great 
certainty,  the  boundaries  of  the  front  portion  of  the  tract  of  land  sur- 
veyed, together  with  the  means  of  ascertaining,  at  any  future  time, 
the  direction  of  the  side  lines,  giving  little  attention  to  the  boundaries 
of  the  balance  of  the  tract,  which  in  fact  was,  at  the  time,  frequently 
nearly,  if  not  quite,  inaccessible.  In  order  to  define  and  exhibit  clearly 
and  minutely  their  operations,  as  made  on  the  front  of  the  tract,  it 
was  necessary  to  protract  the  plat  or  diagram  on  so  larse  a  scale  that 
the  ordinary  size  of  paper  used  by  them  generally  (foolscap)  could 
only  contain  the  figure  of  the  front  portion  of  the  tract,  and  extend- 
ing back  a  few  arpents,  which  was  indeed  as  fiair,  generally,  as  the 
marks  of  the  survey  on  the  ground  extended. 

So  far  as  I  have  been  able  to  learn  from  tradition  and  observation, 
the  French  and  Spanish  surveyors,  who  delivered  the  land  to  the 
grantee,  always  enaeavored  to  run  and  establish  the  side  lines  of  the 
grants  in  this  portion  of  the  colony,  so  that  said  side  lines  should  be, 
as  near  as  they  could  judge,  at  right  angles  with  the  general  course 
of  the  water-front  within  view.  This  view,  in  most  cases,  must  have 
been  of  limited  extent,  by  reason  that  the  banks  of  the  water-courses 
must  have  been  densely  covered  with  forest  trees  and  undergrowth. 
Hence  it  happens  that,  in  a  great  majority  of  cases,  the  side  lines  of 
the  grants  are  either  diverging  or  converging,  and  not  parallel.  An- 
other result  that  would  be  derived  from  the  practice  of  their  system, 
and  which  is  found  to  be  the  fact,  is,  that  within  this  portion  of  the 
colony  there  is  not  to  be  found  any  vacant  lands  of  triangular  form, 
or  otherwise  lying  between  adjacent  tracts,  as  granted  and  surveyed. 
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only  when  lands  once  granted  have  been  entirely  abandoned  by  the 

grantee  or  his  successors,  except  in  one  case,  which  is  in  West  Baton 
ouge,  and  in  this  case  there  is  ground  to  believe  it  resulted  fr6m  an 
unintentional  error. 

In  resurveying  French  and  Spanish  grants  in  Louisianai  whether 
under  contracts  with  the  general  goyernment  or  for  individual  claim- 
ants, the  United  States  deputy  surveyors  have  been  instructed  by  their 
superiors^  in  all  cases,  to  conform  to  the  original  mode  as  far  as  it  could 
be  known  and  was  possible.  For  my  part,  I  have  always  conformed 
to  and  obeyed  those  instructions  to  the  best  of  my  ability,  and  all 
other  surveyors,  so  far  as  I  know  and  believe,  have  pursued  the  same 
practice.  I  have  never  heard  the  propriety  of  this  practice  questioned, 
unless  it  may  be  in  the  case  now  in  controversy. 

The  remainder  of  his  testimony  relates  to  a  particular  grant,  has  no 
bearing  upon  the  subject  under  review,  and  is  therefore  omitted. 

The  depositions  of  AUou  d'H€mecourt  and  Louis  Bringier  are  to  be 
found  on  pages  68,  69,  and  70  of  document  P,  which  is  a  certified  copy 
of  all  the  testimony  introduced  in  the  case  of  The  United  States  vs, 
Clarke,  the  very  suit  which  was  tried  by  Mr.  Justice  Campbell,  of  the 
Supreme  Court  of  the  United  States,  under  the  joint  resolution  of 
June  26,  1846,  for  the  purpose  of  testing  the  authority  under  which 
Secretary  Bibb  had  issued  patents  upon  the  Houmas  claim. 

Depositions  of  d' Hemicourt  and  L,  Bringier y  for  the  defendants. 
Filed  August  2,  1855. 

United  States  of  America, 

Eastern  District  of  Louisiana: 

In  the  United  States  circuit  court,  fifth  circuit  and  eastern  district  of 

Louisiana. 

United  States      ) 

vs.  > 

Daniel  Clark  et  dl.) 

Jean  Charles  AUou  d'H^m^urt,  a  witness  for  the  defendants,  hav- 
ing been  duly  sworn,  deposes: 

I  am  sixty-six  years  of  age;  I  am  a  professional  surveyor;  have 
been  engaged  in  the  profession  for  the  last  forty  years,  the  last  twenty- 
seven  of  which  in  Louisiana ;  I  have  been  well  acquainted  with  the 
surveys  of  the  old  Spanish  surveyors,  particularly  those  of  Messrs. 
Laveau  Trudeau,  Andry,  and  Lafon.  It  was  the  custom  of  these  old 
surveyors,  in  surveying  a  piece  of  land,  not  to  trace  out  every  line  of 
the  tract  and  run  out  the  side  lines  to  their  extreme  limits,  but  simply 
to  establish  the  fropt  line  and  run  the  side  lines  back  two  or  three 
arp|ent8,  so  as  simply  to  establish  their  propter  course  and  direction. 
This  was  done  also  in  surveying  tracts  bordering  on  the  river  bank. 

The  expression  in  regard  to  the' depth  of  tract  in  sales,  avec  touts  la 
profondeau  que  s*y  trouve  ou  trouvera^  ou  qu'U  peut  y  avoir^  all  the 
depth  which  may  be  found  there  is  a  common  and  usual  one  in  sales 
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I  of  that  period.  This  expression  I  have  even  seen  in  concessions  ;  the 
1  usual  form,  however,  in  these  was  ''as  far  back  as  the  lake/'  or  ''as 
[     far  back  as  the pi^airiea  inondeesy"  inundated  prairies. 

When  these  expressions  were  used,  they  were  intended  to  sell  or 
I  concede  all  the  depth  that  could  be  found  in  rear  of  the  front  line, 
I  without  guarantee  of  the  special  number  of  arpents.  It  is  to  my 
I  knowledge  that  all  the  plantations  along  the  river  above  CarroUton 
were  granted  in  this  way,  with  all  the  depth  to  the  lake.  The  lake  is 
]      more  than  two  leagues  distant  from  the  river. 

\  Mr.  Louis  Bringier  is  the  only  surviving  surveyor  of  olden  days  that 

J      I  now  know  of. 
.  No  cross-examination. 

ALLOU  D'H&M^COURT. 
Excepted  to  by  United  States  Attorney. 

'  Louis  Bbinqier  also  a  witness  for  the  defendants,  having  been  duly 

'      sworn,  deposes : 

,  I  am  seventy-one  years  of  age ;  I  have  been  a  surveyor  for  thirty- 

i  five  years  past,  and  was  made  surveyor  general  of  Louisiana  in  1825 ; 

[  I  was  first  made  a  surveyor  of  the  parish  of  St.  James,  by  Governor 

i  YillerS  in  1822,  or  thereabouts;  I  first  began  making  maps  as  fair  back 

I  have  in  my  possession  certain  archives  of  the  State,  comprising 
Mr.  Laveau  Trudeau's  old  surveys.     Spanish  surveys  I  have  had 
I      frequent  opportunities  of  examining,  but  not  so  many  of  the  old  French 
surveys. 

I  was  acquainted  with  Mr.  Lafon,  surveyor ;  he  was  a  man  rather 
extravagant  in  his  notions,  un  pen  hraque;  he  was  the  deputy  of  the 
surveyor  general  south  of  Tennessee ;  I  do  not  know  that  he  was  ever 
surveyor  general  of  this  Stat«.  The  first  surveyor  general  of  this 
State  was  Laveau  Trudeau;  he  was  succeeded  by  Bouchon,  to  whom 
,    succeeded  Dnplantier. 

Having  heard  the  testimony  of  Mr.  D'Hemecourt,  I  agree  with  him, 
and  corroborate  his  view  as  to  the  manner  in  which  surveys  were 
made  of  side  lines,  and  also  as  to  the  force  of  the  expression,  "  all  the 
depth  which  may  be  found."  The  side  lines  were  surveyed  their 
entire  length  only,  at  the  request  of  parties  who  had  to  pay  for  the 
extra  labor  thus  imnosed  on  the  surveyor,  and  to  clear  the  road  to 
enable  him  to  proceed. 

No  cross-examination. 

L.  BRINGIEB. 

The  foregoing  testimony  was  taken  at  the  request,  and  by  the  con- 
sent, and  in  the  presence  of  J.  P.  Benjamin,  Esq.,  for  the  defendants, 
and  Thomas  S.  McCay,  United  States  attorney,  and  by  me  reduced  to 
writing  in  the  presence  of  the  witnesses,  and  by  them  subscribed  and 
sworn  to. 

In  testimony  whereof,  I  hereto  set  my  hand  at  New  Orleans,  this  2d 
August,  1856. 

BOBERT  M.  LUSHER, 
United  States  Cammimoner^  Eastern  District  of  Louisiana.  ^ 
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All  this  evidence  was  taken  contradictorily  with  the  district  attorney 
of  the  United  States. 
In  further  illustration  of  this  mode  of  construing  and  surveying 

grants,  we  shall  refer  to  some  of  the  documents  already  submitted, 
et  it  be,  however,  understood  that  this  was  a  local  usage,  prevailing 
only  in  the  lower  part  of  Louisiana,  where  there  is  infinitely  more 
swamp  than  dry  land,  notwithstanding  the  extensive  embankments 
now  constructed,  where  the  nature  of  the  ground,  and  the  water,  and 
the  tangled  growth  which  cover  it,  render  surveying  very  laborious 
and  costly,  and  where  the  rear  lands  were  generally  of  very  little  value. 
By  far  the  greater  part  of  the  Houmas  grant  is  such  swamp. 

Document  E  are  title-papers  in  the  claim  of  B.  Lafon.  (Claim  316 
of  the  report  of  the  old  board,  2  Public  Lands,  278.)  There  is  a 
complete  grant  by  the  governor  and  commisaaire  ordonnateur^  of  March 
10,  1763,  to  Maxent,  the  granting  words  of  which  are: 

<<We  grant  to  him  the  land  he  petitions  for,  at  the  place  called 
Chantilly,  to  wit:  beginning  at  the  boundary  of  the  thirty  arpents,  sit- 
uated in  said  place  which  we  granted  on  the  9th  instant  to  Dufossat, 
as  far  as  the  point  called  Chefmenteur." 

Upon  this  grant,  and  upon  the  further  order  of  the  intendant,  Morales, 
Carlos  Trudeau,  then  the  surveyor  general  of  the  province,  made,  on 
the  28th  of  April,  1800,  a  ^^ piano  figurativo^'*  (that  is,  not  an  actual 
survey,  but  a  map  compiled  from  materials  in  his  office,)  representing, 
as  the  report  says,  the  remainder  of  the  land,  from  the  boundary  of  the 
village  or  settlement  of  Chantilly  to  the  river  Chefmenteur,  petitioned 
for  by  the  applicant.  And  by  referring  to  the  plaTvo  figunUivOy  of 
which  a  certified  copy  is  in  the  document,  it  will  be  found  that,  under 
this  description,  Trudeau  set  apart  for  the  petitioner  the  whole  remain- 
der of  the  peninsula,  as  far  as  Lake  Pontchartrain,  the  Chefmenteur 
river,  and  Lake  Bor^ne,  bounding  it  by  the  adjoining  concessions. 

There  never  was  m  Louisiana  a  surveyor  general  longer  in  office, 
more  experienced,  more  competent,  and  more  universally  respected  than 
Carlos  Trudeau. 

Document  L  are  title-papers  of  the  claim  of  Charles  J.  B.  Fleuriau, 
reported  on  by  the  old  board.  No.  213,  (Public  Lands,  vol.  2,  p.  272,) 
and  confirmed  by  special  act  of  Confess,  of  July  27,  1854. 

The  first  is  a  petition  of  Joseph  YiUars  Dubreuil,  of  the  1st  of  June, 
1763,  to  the  governor  and  commisaaire  ordonnateur,  showing  that 
already,  in  1744,  he  had  conceived  the  project  to  establish  several  stock 
farms ;  that,  with  a  view  of  finding  lands  adapted  to  this  purpose,  he 
had  examined  the  lakes  of  the  **Onachas;"  that  he  had  only  discov- 
ered a  tongue  of  land  near  La  Fourche  des  Chetimachas,  (now  called 
Bayou  Lafourche,)  in  the  rear  of  Lake  Perrier,  fit  for  his  purpose,  and 
belonging  to  the  Indian  tribes  of  the  Onachas  and  Conachas ;  that  he 
had  made  a  bargain  with  these  Indians,  by  which,  for  a  certain  num- 
ber of  heads  of  cattle,  they  had  abandoned  to  him  the  above-mentioned 
land,  and  also  another  tongue  of  land,  separated  from  the  former  by 
the  Bayou  Chaique-machas,  (sic.)  The  first  tract  may  have  26  arpents 
front  of  high  land,  bounded  on  one  'side  by  Bayou  Chaique-machas, 
and  on  the  other  by  Lake  Perrier,  and  bounded  (on  the  other  two  sides) 
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by  trembling  prairies.    He  therefore  prays  that  his  aforesaid  purchase 
firom  the  Inaians  be  approved. 

On  this  petition  the  governor  and  ordonnateur  made  to  him  a  grant, 
on  the  1st  of  June,  1763.  The  only  description  of  the  land  in  the 
grant  is :  **  the  land  mentioned  in  tne  petition." 

Under  the  confirmation  of  this  grant  by  special  act  of  Congress: 
more  than  40,000  acres  have  been  surveyed  by  the  United  States  for 
the  claimants.  It  is  true  that  the  greater  part  of  this  land  is  worth- 
less ;  and  such  is  the  case  with  all  the  large  grants  in  the  lower  part 
of  Louisiana,  near  the  Mississippi. 

Document  M  relates  to  the  claim  of  the  widow  of  Jacques  Fortier. 
(No.  68  of  Harper's  report  of  January  6,  1821,  confirmed  by  act  of 
Congress  of  February  28,  1823 — a  general  act.)  The  notice  repre- 
sents that  she  is  the  owner  of  a  tract  of  27^  arpents  front  of  the  Mis- 
sissippi, ^^tvith  aU  the  depth  to  he  found.''  This  claim  was  confirmed 
in  the  very  words  in  which  it  was  made. 

Thus  we  find  this  expression  in  a  report  confirmed  by  Congress. 
And  how  was  it  interpreted  by  the  United  States  surveyor?  This  is 
shown  by  the  approved  survey.  The  side  lines  were  protracted  until 
they  met,  the  front  tract  having  converging  side  lines.  It  is  evident 
that,,  if  the  side  lines  of  the  front  tract  had  been  parallel  or  diverging, 
they  would  have  been  protracted  until  they  reached  Lake  Pontchar- 
train,  this  tract  being  in  that  part  of  Lower  Louisiana,  on  the  eastern 
bank  of  the  Mississippi,  where  grants  very  frequently  extended  to  the 
lake,  and  to  which  the  custom  we  contend  for  applies. 

But  document  N  is  a  case  absolutely  in  point,  and,  as  we  presume, 
unanswerable.  This  is  the  claim  of  Charles  Devilliers,  confirmed  by 
the  old  board  of  commissioners  as  claim  No.  135,  (2  Pub.  Lands,  26.) 
Perry,  the  original  claimant,  presents  a  petition  on  the  3d  of  Novem- 
ber, 1764,  to  d'Abadie,  director  general  and  commandant  of  the  pro- 
vince, in  which  he  represents  that  he  is  the  owner  of  a  tract  oi  15 
arpents  front  on  the  Mississippi,  by  40  in  depth ;  that  he  has  a  large 
family,  and  limited  means,  and  therefore  prays  for  a  grant  of  ^Houte 
lapro/ondeuVj  et  largeurde  saterre  excedant  ses  quarante  arpents  con^ 
tenant  quinze  arpents  deforce;"  that  he  had  received  no  concession,  but 
had  purchased  his  front  tract.  The  underscored  passage  is  absolutely 
the  only  description  of  the  land  asked  for  contained  in  the  petition, 
and  means  ^^all  the  depth  and  width  of  his  land  beyond  his  forty 
arpents,  having  fifteen  arpents  front." 

Here,  then,  we  have  the  identical  description  of  the  land  asked  for, 
which  is  found  in  Maurice  Conway's  petition  and  grant,  '^all  the 
depth"  behflid  the  front  depth  of  forty  arpents  of  the  &ont  tract. 

On  the  6th  of  November,  1764,  the  director  general  (or  governor) 
made  a  grant  upon  this  petition.  Had  he  followed  the  precise  words 
of  the  petition,  and  simply  granted  ^^all  the  depth,"  we  should  here 
have  the  exact  counterpart  of  the  Houmas  claim.  But  the  governor 
explains  in  the  grant  what  he  understands  by  '^all  the  depth,"  and  it 
can  hardly  be  questioned  that  his  act  is  the  best  proof  of  a  local  usage, 
as  he  contributed  to  create  it.  The  grant  says,  that  **  considering  the 
demand  which  Mr.  Perry  has  addressed  to  us,  to  grant  to  him  the 
depth  which  may  be  found  beyond  the  ordinary  depth  of  forty  arpents 
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of  his  plantation,  which  has  fifteen  arpents  front  on  the  river  St.  Louis 
or  Mississippi,  below  and  on  the  same  side  as  the  city  of  New  OrleanB, 
*  *  *  *  in  virtue  of  the  powers,  *  *  we  have  granted,  and 
hereby  grant  to  him,  the  said  depth  beyond  his  ordinary  depth  of  forty 
arpents,  as  far  as  the  lake.'* 

The  words  here  above  quoted  are  the  only  ones  describing  the  land 
referred  to,  either  in  the  petition  or  in  the  grant.  The  governor  sets 
out  by  stating  that  he  intends  to  grant  the  land  asked  for  by  the  peti- 
tioner— that  was,  ^^all  the  depth;"  and  with  that  intention  the  gov- 
ernor says  that  this  depth  goes  to  the  lake. 

So,  in  our  own  case,  the  governor  would  have  mentioned  the  water- 
course to  which  '^all  the  depth"  extended,  if  a  correct  map  of  the 
country  had  been  in  existence  at  that  time.  Being  uncertain  whether 
the  prolongation  of  the  said  lines  would  touch  the  lake  or  the  river, 
they  left  this  matter  to  be  inquired  into  by  the  grantee^  if  he  should 
choose  to  take  the  trouble  and  incur  the  expense,  being  persuaded  that 
the  well  known  local  term  of  ^^all  the  depth"  would  talke  him  to  oue 
or  the  other. 

Lafon's  survey  shows  that  the  lower  line  goes  to  the  lake,  and  the 
upper  to  the  river. 

But  we  have  contemporaneous  explanations,  showing  that  the  depth 
was  considered  to  extend  thus  far.  This  grant  was  claimed  and  pos- 
sessed under  the  Spanish  government  with  a  great  depths  though  what 
this  was,  was  not  precisely  ascertained  until  an  actual  survey  was  made. 
This  evidence  is  contained  in  Senate  Document  of  1838,  pp.  21  to  29. 

On  the  5th  of  March,  1778,  less  than  a  year  after  the  grant,  and 
within  nineteen  months  of  the  operations  of  Andry,  Maurice  Conway 
sold  a  portion  of  this  land  to  Oliver  Pollock  by  notarial  act.  He  sold 
36  arpents  of  the  front  of  it,  with  the  depth,  **to  the  lake."  ^In  the 
Spanish  sale,  on  page  21  of  the  foregoing  aocument,  there  is  a  misprint 
in  the  4th  line,  to  wit:  elfondo  hasta  el  ladoy  instead  of  el  fondo  hasta 
el  la>go.  Lado  means  side^  and  lago  lake.  The  misprint  is  apparent 
from  the  remainder  of  the  sale.)  He  states,  when  he  purchased 
the  land  jointly  with  Latil,  that  he  bought  the  other  half  of  it  from 
Alexander  Latil  on  the  4th  of  January,  1776;  that,  in  the  first 
of  these  sales,  it  was  stated  that  the  land  had  only  half  a  leaeue  in 
depth ;  that  he  had  applied  to  the  governors  of  the  province,  ifnzaga 
and  Galvez ;  that  the  former  authorized  Don  Louis  Andry  to  go  to  the 
district  of  Lafourche,  which  is  the  place  where  said  land  is  situated, 
and  to  give  to  him  (Conway)  possession  of  what  more  land  he  wanted, 
besides  what  he  had  purchased ;  that  Andry  having  done  so,  on  the  9th 
of  October,  1776,  he  measured  the  said  land  in  his  (Conway* s)  presence, 
from  the  boundary  of  Francois  Duchan  to  that  of  Michel  Chiasson, 
and  he  found  that  it  contained  96  arpents  in  front,  and  a  dqpth  to  the 
lakey  and  as  I  (Conway)  had  purchasea  only  forty  arpents,  he,  (Andry,) 
by  virtue  of  the  above-mentioned  order  of  Don  Louis  de  Unzaga,  put 
me  in  possession  of  the  whole  remainder,  as /ar  as  the  lake;  all  which 
was  approved  by  Don  Bernardo  de  Galvez  on  the  21st  of  July,  1777. 
And  as  I  have  the  right  and  power  to  sell,  I  hereby  sell  to  the  said 
Oliver  Pollock  the  said  36  arpents  in  front  in  this  wise,  viz:  21  arpents 
in  front,  with  the  abover^mentwned  depths  bounded  on  both  sides  by  me, 
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the  yendor,  for  the  sum  of  $2,000,  and  15  arpents  front,  with  the  same 
depthy  also  hounded  on  one  side  hy  me^  the  vendor,  and  on  the  other 
hy  Gahriel  Pero,  for  $1,600,  which  make  together  $3,500;  and  I  de- 
clare that  this  is  the  just  price  and  ftill  value  of  the  aforesaid  36  arpents, 
witk  the  above-mentianea  depth;  and  the  said  Pollock  declares  that  he 
accepts  the  sale  of  the  aforesaid  36  arpents,  ^^with  the  above-mentioned 
depth." 

The  preceding  extract  is  a  translation  of  all  that  is  in  the  slightest 
degree  material  in  that  sale. 

It  is  obvious  that  what  Maurice  Conway  then  says  of  Andry's  opera- 
tions, is  less  a  statement  than  an  explanation  of  the  meaning  and  pur- 
poses of  Andrv's  proceedings.  .  Andry  does  not  in  his  procea  verbal 
speak  of  the  lake,  nor  does  he  describe  the  depth  of  which  he  had  given 
possession,  in  any  other  manner  except  as  the  depth  ^ ^granted  to  him 
(Conway)  by  the  foregoing  decree"  of  Unzaga.  Andry  had  his  doubts 
where  the  prolongation  of  the  side  lines  would  touch  a  considerable 
water-course ;  he  was  notwell  acquainted  with  this  section  of  country,  nor 
could  he  have  traced  these  lines  in  a  day  or  a  week,  or  without  receiv- 
ing more  pay  than  the  whole  rear  land  was  worth.  But  there  is  no 
doutb  that  both  he  and  Maurice  Conway  understood  that  it  would  goto  the 
first  considerable  water-course  or  lake,  such  being  the  depth  of  the 
larger  grants  between  the  river  and  those  lakes.  Maurice  Conway  as- 
sumed that  itwouldreach  the  lake,  and  he  was  right  as  to  one,  and  wrong 
as  to  the  other  line.  A  large  anterior  claim  in  this  immediate  vicinity 
goes  from  the  Mississippi  to  Lake  Maurepas,  and  the  Amite.  This  is 
the  claim  confirmed  in  the  name  of  John  McDonogh.  (See  Public 
Lands,  vol.  3,  p.  254.) 

The  declarations  contained  in  this  sale  are  perfectly  unsuspicious.  It 
was  made  in  a  notarial  act  passed  in  New  Orleans,  which  was,  according 
to  the  practice  of  the  civil  law,  open  to  the  inspection  of  every  one; 
and  when  it  is  recollected  what  a  small  community  New  Orleans,  and 
even  all  Lower  Louisiana  then  was,  how  few  transactions  then  took 
place,  how  everybody's  business  was  known  to  everybody,  it  would  be 
absurd  to  suppose  that  Conway  would  have  ventured  to  state  a  deliber- 
ate falsehood  over  his  signature  in  the  presence  of  Andry  and  Galvez. 
He  could  have  had  no  possible  object  in  doing  so,  for  if  it  had  been 
necessary  he  would  have  gone  to  the  expense  of  a  measurement  of  the 
side  lines ;  he  could  have  obtained  from  the  eovernor  an  explanation, 
inserting  into  his  grant  whatever  he  mi^ht  have  found  to  be  the  true 
distance  of  the  side  lines.  And  he  would  have  appeared  contemptible 
if  he  had  designedly  misrepresented  in  an  authenticated  and  public  act 
what  everybody  knew  to  be  the  local  custom  and  understanding. 

8o,  also,  after  the  death  of  Maurice  Conway,  when  William  Conway, 
his  heir  and  executor,  found  it  necessary  to  execute  a  mortgage  in  favor 
of  James  Mather,  who  had  become  security  for  one  of  Maurice  Con- 
way's debts,  he  gave  that  mortgage  on  a  part  of  the  Houmas  grant, 
which  still  belonged  to  Maurice  uonway  at  the  time  of  his  death,  and 
bad  been  adjudicated  to  William  Conway.     In  the  notarial  act  of  mort- 

Bige,  which  was  passed  on  the  6th  of  February,  1795,  (p.  23  of  Senate 
ocument  of  1838,)  he  describes  this  land  as  having  thiriy  arpente/ront 
by  a  depik  to  the  kike.  ^  . 
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It  does  not  appear  that  under  the  Spanish  government  any  ohjection 
was  ever  made  to  this  depth  claimed  for  the  Houmas  grant.  On  the 
contrary,  the  fact  that  a  very  great  though  not  accurately  defined  depth 
was  claimed  for  this  grant  was  brought  home,  directly  and  distinctly, 
to  the  very  head  of  the  land  department  of  the  government,  who  had 
the  exclusive  right  to  grant  land,  and  to  regulate  all  matters  apper- 
taining to  the  land  system — to  Morales,  the  intendant.  And  he  re- 
ceived this  claim  not  with  animadversion,  but  with  assent.  (See  Senate 
Journal  of  1838,  p.  24.)  We  there  find  the  extract  from  the  last  will 
and  testament  of  Q.  A.  de  St.  Maxent,  in  the  18th  article  of  which  it 
is  declared  that  he  was  the  owner  of  a  plantation  called  the  "Houmas," 
at  about  eighteen  leagues  from  the  city  of  New  Orleans,  which  he  had 
purchased  for  the  price  of  |6,000  from  Maurice  Conway,  about  seven 
years  ago,  measuring  eighteen  arpents  in  front  by  upwards  of  four 
league  in  depth. 

'^Upwards  of  four  leagues  in  depth"  is  still  indefinite,  but  clearly 
shows  that  Maxent  considered  himself  entitled  to  a  great  depth.  He 
may,  during  a  dry  season,  in  hunting  excursions,  have  gone  to  a  dis- 
tance into  the  woods,  which  he  approximately  estimated  as  being  in  a 
direct  line,  at  least  four  leagues  from  his  front,  and  not  having  at  that 
distance  encountered  such  a  water-course  as,  according  to  the  usage, 
was  the  boundary  of  such  a  claim,  he  concluded  that  his  land  must 
have  a  greater  depth  than  that  distance.  He  was  not  very  far  from 
the  truth  as  regards  the  central,  the  Clarke  portion  of  the  claim;  for 
the  sides  lines  of  this  are  now  ascertained  to  be,  one  thirteen,  and  the 
other  fourteen  miles  in  length,  and  four  leagues  are  nearly  thirteen 
miles.  The  thing,  however,  which  this- declaration  conclusively  proves 
is  not  that  the  land  had  that  precise  or  any  precise  depth,  but  that 
Maxent  wrote  under  the  impression  produced  by  the  well  Known  usage. 

That  this  declaration,  made  in  a  will,  in  the  solemn  hour  when  he 
was  settling  his  account  with  this  world,  without  the  possibility  of 
being  influenced  by  interest,  is  entitled  to  the  weight  of  contempora- 
neous evidence  of  the  common  understanding  of  a  well  known  usage, 
is  self-evident. 

After  the  death  of  Maxent,  his  will,  and  all  the  judicial  proceedings 
relative  to  his  estate,  passed  under  the  eye  of  J.  V.  Morales,  the  in- 
tendant of  the  province,  acting  at  the  same  time  in  a  judicial  capacity, 
and  of  the  licentiate,  (a  title  nearly  equivalent  to  doctor  of  laws,) 
Manuel  Serrano,  the  assessor  of  the  intendency,  that  is,  the  legal 
adviser,  the  solicitor  of  the  treasury  of  the  government.  These  high 
law-officers  signed  all  the  orders  issued  in  the  settlement  of  the  estate, 
sometimes  with  their  names  in  ftill,  and  sometimes  with  their  flourishes 
or  paraphs.  In  Spanish  countries  each  official  adds  to  his  signature  a 
flourish,  which  is  as  well  known  as  his  signature,  and  supposed  to  be 
more  difficult  of  imitation.  Often  they  sign  with  their  flourish  alone, 
and  then  it  is  called  a  '^half-signature."  In  Spanish  bills  of  cost«  the 
charge  for  a  half-signature  is  something  less  than  for  a  full  signature. 

These  two  officers  then  ordered  the  appraisement  of  the  land  of  the 
Houmas,  and  its  sale  for  cash,  provided  it  brought  more  than  two  thirds 
of  its  appraised  value.  (Page  24  of  Senate  Document  of  1836.)  By 
the  law  of  Spain^  a  judicial  sale  was  first  made  for  cash ;  but  if  the 
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property  did  not  brine  two  thirds  of  the  appraised  value,  it  was  offered 
again  on  credit.     Such  is  still  the  law  of  Louisiana. 

This  order  was  addressed  to  Evan  Jones,  the  commandant  of  the 
post  of  Lafourche,  and  as  such  the  local  judicial  oflScer.  He  recom- 
mends, on  the  1st  of  August,  two  persons  to  act  as  appraisers;  on  the 
3d  of  the  same  month,  Morales  and  Serrano  appoint  them,  and  then 
these  persons  make  and  return  their  appraisement.  They  say  that 
they  are  well  acquainted  with  the  Houmas  lands  belonging  to  the  estate 
of  the  late  Colonel  Gilbert  Anthony  de  St.  Maxent;  that  the  tract 
measures  about  twenty-nine  arpents  in  front  by  upwards  ofjxmr  leagues 
in  depth;  that  the  same  is  now  uninhabited,  without  any  buildings  or 
improvements  whatever,  and  they  appraise  it  at  $2,400. 

Thereupon,  Morales  and  Serrano  order  that  this  appraisement  be 
shown  to  the  printer,  and  that  the  printer  advertise  the  property  to  be 
sold  on  the  13th  of  the  same  month,  at  the  intendant's  house. — (Page 
250 

The  printer  accordingly  advertised  it  in  the  Gazette.  On  page  29 
will  be  found  the  French  original,  and  on  page  26  a  translation  of  this 
advertisement,  in  which  the  property  is  advertised  as  "a  (tract  of)  laTid 
twenty-nine  arpents  in  front  by  about  four  leagues  in  depth;  at  the 

Slace  commonly  called  Houmas,  belonging  to  the  estate  of  the  late  St. 
[axent,  appraised  in  the  inventory  at  $2,400. 

But  immediately  after  having  given  the  first  order  of  sale,  which 
directed  the  property  to  be  sold  at  the  intendant's  house  in  New 
Orleans,  Morales  and  Serrano,  amended  this  order,  and  gave  a  new 
one,  (p.  26,)  which  sets  forth  that,  whereas  the  previous  decree  was  to 
be  executed  only  if  Evan  Jones,  the  commandant  of  Lafourche,  should 
have  been  unable  to  sell  said  landsj  an  order  was  directed  to  him  to 
proceed  to  said  sale  for  cash,  but  not  for  less  than  two  thirds  of  its  ap- 
praised value,  to  pay  the  sum  due  for  the  making  of  the  levee^  and  that 
the  balance  of  the  proceeds  should  be  forwarded  ''to  this  tribunal." 

In  compliance  with  this  order,  Evan  Jones,  the  commandant,  sold 
this  tract  of  land  at  auction  on  the  12th  of  August,  and  it  was  adjudi- 
cated to  Louis  Faure,  the  highest  bidder,  for  $1,650,  this  being  $50 
more  than  two  thirds  of  the  appraised  value. — (Page  26.) 

In  the  report  of  this  adjudication,  the  land  is  described  as  follows : 
''The  said  land  situate  at  the  Houmas,  belonging  to  the  estate  of  the 
late  Colonel  Anthony  Gilbert  de  St.  Maxent,  measuring  twenty-nine 
arpents  in  front,  by  the  depth  which  could  be  found,  opening  about  thirty- 
six  degrees." 

We  have  already  abundantly  shown,  that  the  depth  which  could  be 
found,  was  an  expression  applied  only  to  lands  which  had  more  than 
the  ordinary  depth — ^which  had  such  a  depth  as  could  be  ascertained 
only  by  an  actual  survey  not  yet  executed.  This  was  indeed  more 
exact  than  the  designation  of  "  upwards  of  four  leagues  in  depth."  It 
gave  at  once  to  understand  that  a  survey  was  requisite  to  know  the . 
real  depth,  and  that  that  depth  would  depend  upon  a  water-course. 

It  is  important  to  observe  that  this  was  a  judicial  sale,  ordered  to 
pay  for  the  levee  which  had  been  made  in  front  of  the  laild.  It  is  well 
known  that  lands  on  the  Lower  Mississippi  can  be  cultivated  only  if 
protected  by  a  levee^  and  that  the  levees  had  to  be  continuous,  for  othr 
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erwise  the  water  would  have  gained  on  the  plantations  from  behind. 
The  Spanish  government  imposed  upon  each  front  proprietor  the  obli- 
gation to  construct  and  maintain  the  levee  in  front  of  his  land,  and  if 
he  neglected  it  the  government  had  the  levee  made,  and  the  land  was 
seized  and  sold  to  pay  for  it. 

In  a  judicial  sale  such  property  passes  as  is  advertised.  Here  the 
advertisement  gave  to  the  land/ ^upwards  of  four  leagues  in  depth." 
How  much  more  could  only  be  ascertained  by  extraneous  evidence. 
But  four  leagues  passed  at  all  events,  and  certainly. 

Now  this  description  was  contained,  as  has  been  shown,  in  several 
proceedings  which  were  submitted  to  Morales,  and  on  which  he  made 
orders.  The  very  unusual  phrase, ' '  upwards  of  four  leagues  in  depth,' ' 
must  have  attracted  his  notice.  He  must  be  presumed  to  have  read 
what  he  signed.  The  consistent  declarations  of  St.  Maxent,  who  was 
a  colonel  of  the  local  militia,  of  Evan  Jones,  the  commandant,  of 
Morales,  the  intendant,  and  Serrano,  the  assessor  of  the  appraisers, 
&c,,  must  be  looked  upon  as  conclusive  evidence  of  the  existence  of  a 
local  custom,  according  to  which  those  expressions  had  a  well-defined 
meaning.  Could  the  purchaser,  under  such  an  order  and  advertise- 
ment, afterwards  have  been  disturbed  by  Morales,  as  the  head  of  the 
land  department,  when  he,  as  chief  judge,  had  ordered  that  sale? 
^'  The  {)ower  of  granting  the  public  domain  was  in  Morales,  who 
resided  in  New  Orleans." — (Les  Bois  va.  Brammell,  4  How.  R.,  449.) 

But  this  is  not  all.  On  another  occasion,  the  attention  of  Morales 
was  drawn  to  the  depth  of  the  Houmas  claim  in  a  very  special  and  em- 
phatic manner ;  this  very  depth  being  the  gist  of  an  especial  commu- 
nication. 

St.  Maxent,  at  the  time  of  his  death,  owned  two  tracks  of  land  in 
the  Houmas  claim.  In  his  will  (p.  24)  he  speaks  of  one  only  ;  but  the 
evidence  in  the  Senate  Document  of  1838  does  not  inform  us  how  long 
before  his  death  that  will  was  made.  One  of  these  two  tracts  was  the 
plantation  of  18  arpents  front  by  a  depth  of  upwards  of  four  leagues, 
mentioned  in  the  will.  The  other  was  the  tract  of  land  to  which  the 
above-mentioned  proceedings  relate.  The  latter  had  twenty-nine  ar- 
pents in  front  by  upwards  of  four  leagues  in  depth,  was  uninhabited, 
and  without  any  buildings  or  improvements  at  the  time  of  St.  Maxent's 
death,  and  was  appraised  at  $2,400,  and  sold  to  Louis  Faure  for  |1,650. 
The  other  was  the  ^'  plantation"  of  St.  Maxent,  mentioned  in  his  will. 
It  had  only  18  arpents  front  on  the  Mississippi,  by  upwards  of  four 
leagues  in  depth.  It  is  to  this  latter  property  that  the  petition  of  P. 
Marigny  refers,  which  is  found  on  page  27  of  the  Senate  Document  of 
1838.  P.  Marigny,  who  styles  himself  the  syndic  of  the  creditors  of 
Colonel  Gilbert  de^  St.  Maxent,  represented  to  the  intendant  that,  ac- 
cording to  an  official  letter  which  had  been  addressed  to  him  (the  in- 
tendant) by  Michel  Cantrell,  commandant  of  the  post  of  Cabahanoce, 
the  planiation  belonging  to  the  estate  of  St.  Maxent,  situated  in  the 
post  of  Lafourche,  and  commonly  called  the  Houmas,  could  not  be  sold, 
because,  although  it  had  been  several  times  offered  at  auction  only 
$1,600  had  been  offered  for  it;  that  the  said  plantation  had  been  ap- 

E raised  bjr  three  appraisers,  at  $4,600 ;  that  perhaps  the  reason  why  * 
igber  price  than  $1^600  had  not  been  offerea  for  it^  was  that  the  peo- 
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pie  were  ignorant  of  the  depth  belonging  to  said  plantation,  which  St. 
Maxent  stated,  in  his  will,  to  be  upwards  of  four  leagues  ;  that,  there- 
fore, the  bids  were  not  in  proportion  to  the  value  which  that  depth  must 
give  to  the  plantation.  Wherefore  he  prays  that  an  order  may  be  ad- 
dressed to  Michel  Cantrelle,  containing  this  representation,  and  the 
intendant's  decree  thereon,  that  the  sale  may  be  postponed  until  Au- 
gust next;  that  circulars  may  be  sent  to  the  neighboring  posts  to  re- 
ceive bids,  '*  and  informing  every  one  of  the  depth  which  belongs  to  said 
plantation."  And  thereupon  the  order  was  given,  '*  Let  it  be  done  as 
prayed  for,"  and  signed  by  the  paraphs  of  Morales  and  Serrano. 

Thus  this  claim  was  notoriously  made  ever  since  1778,  forced  upon 
the  notice  of  the  public  officers,  and  never  questioned.  Under  this 
claim  the  grantee  and  his  assigns  had  a  possession  of  twenty-six  years 
under  the  Spanish  government,  which  claim  would  suffice  to  protect 
them ;  for,  under  the  Spanish  law,  the  domain  could  be  acquired  by 
the  prescription  of  ten  years.  (See  the  decisions  of  the  supreme  court 
of  Louisiana  in  Sanchez  vs.  Gonzalez,  11  Martin  R.,  210;  Pepper  vs, 
Dunlop,  9  Ann.  R.,  141.^  And  this  is  incidentally  reco^nizea by  the 
Supreme  Court  of  the  United  States,  in  Mitchell  vs.  The  United  States, 
9  Pet. ,  7C0.  This  provision  of  the  Spanish  law  is  the  source  of  the 
most  important  enactment  contained  in  the  second  section  of  the  act 
of  the  3d  of  March,  1807,  by  which  persons  who  were,  on  the  20th  of 
December,  1803,  (the  day  when  Louisiana  was  delivered  to  the  United 
States,)  and  had  been  for  ten  consecutive  years  prior  to  that  day,  in 
possession  of  a  tract  of  land  not  exceeding  two  thousand  acres,  were 
confirmed  in  their  titles  to  said  land. — (1  Lou.  Laws,  153.) 

The  terms  of  this  act  show  that  "their  titles"  were  their  possession — 
it  was  unnecessary  to  show  anything  else ;  and  a  vast  number  of  claims, 
of  which  the  original  titles  were  lost,  or  difficult  of  access,  were  con- 
firmed under  that  section. 

The  restriction  to  2,000  acres  was  owing  to  the  doubts  which  at  that 
period  were  entertained  concerning  the  authority  of  the  governors  and 
the  usages  and  customs  of  the  colony — doubts  which  have  since  been 
dispelled  by  the  Supreme  Court  of  the  United  States. 

The  diflerence  between  the  easy  and  loose  manner  in  which  the 
Spanish  government  acted  in  regard  to  its  domain,  and  the  mathemat- 
ical precision  of  the  American  government  in  the  management  of  its 
public  lands,  is  indeed  so  radical,  that  minds  thoroughly  familiar  with 
the  latter  are  with  difficulty  brought  to  realize  the  totally  dissimilar 
aspect  in  which  transactions  must  bo  viewed  under  the  two  systems. 
The  rule,  and  the  only  safe,  just,  and  rational  rule,  is  to  investigate 
how  the  Spanish  government  would  have  considered  a  claim.  What 
that  government  would  have  done,  the  United  States  are  now  bound 
to  do  in  relation  to  these  old  claims.  That  obligation  is  greatly 
increased  in  proportion  to  the  length  of  time  that  has  elapsed  before 
the  United  States  finally  acted,  and  the  unavoidable  disappearance  of 
much  of  the  evidence.  Measured  by  that  test,  we  can  safely  say  that 
in  the  history  of  all  the  Spanish  grants  in  Louisiana,  which  are  con- 
tained in  the  records  of  the  difierent  boards  of  commissioners,  and  form 
no  uninteresting  or  unimportant  part  of  the  ante-Ame  rican  history  of 
Louisiana,  not  a  single  incident  is  to  be  found  fromii?,|jiefe  Jih^Bxart^^, 
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remote  inference  oould  be  drawn,  that  such  a  claim  aa  oorSy  acoom- 
panied  by  constant  residence  upon  the  grant,  would  e?er  have  been 
questioned. 
BespectfuUy  submitted. 

LOUIS  JANIN. 


APPENDIX. 


Gkneeal  LA]n>  Officb, 

February  28,  1860. 
Sib  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  17th  instant, 
in  which  you  desire  an  answer  to  the  following  questions : 

1st.  *  ^  Assuming  the  case  of  a  complete  grant,  derived  from  the  Span- 
ish government,  which  never  was  filed  in  or  acted  upon  either  by  a 
board  of  commisioners  or  by  a  court  of  the  United  States,  havmg 
authority  to  decide  on  Spanish  land  grants,  has  any  such  grant,  under 
the  above-mentioned  circumstances,  ever  been  held  by  the  General 
Land  OflSce  entitled  to  a  public  survey  and  to  a  patent,  and  has  the 
land  embraced  within  it  been  withheld  from  sale,  and  treated  as  private 
property?" 

2d.  *' Or  have  not  all  lands  in  Louisiana  been  treated  as  public 
property,  unless  the  title  thereto  was  established  before  a  board  of 
commissioners,  or  a  court  of  the  United  States?" 

Whilst  this  office  desires  to  avoid  answering  all  speculative  inquiries, 
we  have  no  objection  in  the  present  case  to  reply  to  your  first  interrog- 
atory in  the  negative,  and  to  the  second  in  the  affirmative. 

Very  respectfully,  your  obedient  servant, 

JOSEPH  S.  WILSON, 


Loxp  Janin,  Esq., 

Preimit, 


Commiasumer, 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  33,  I860.— Ordered  to  be  printed. 


Mr.  Clarke  made  the  following 

REPORT. 

[To  accompany  Bill  S.  308.] 

The  Committee  on  Indian  Affairs^  to  whom  was  referred  the  memorial  of 
Seth  Eastman,  respectfully  report : 

On  the  27th  of  February,  1850,  the  memorialist,  then  a  captain  in 
the  United  States  army,  was  detailed  by  the  Secretary  of  War  for  the 
illustration  of  the  History  of  the  American  Indians,  then  being  pre- 
pared under  the  direction  of  the  Indian  department. 

This  *^  assignment  was  made  at  the  request  of  the  Commissioner  of 
Indian  Affairs,  in  view  of  his  peculiar  qualifications  for  that  particular 
service,"  and  "for  the  purpose,"  as  appears  by  a  communication  from 
that  officer,  **  of  preparing  for  the  engraver  of  the  book  drawings  taken 
from  paintings  made  by  him  whilst  at  Fort  Snelling." 

Prior  to  this  time  he  had  been  stationed  in  the  Indian  country,  and 
had  made  himself  acquainted  with  their  habits,  customs,  and  modes 
of  life. 

He  was  an  artist,  and  had  employed  m^ch  of  his  leisure  time  and 
limited  means  in  perfecting  himself  in  his  art,  and  in  procuring  mate- 
rials, making  sketches  and  drawings  to  illustrate  a  work  of  his  own 
upon  the  Indians,  which  he  then  contemplated  publishing. 

When  detailed  for  the  illustration  of  the  government  work,  he  de- 
voted not  only  himself,  his  art,  and  skill,  but  his  materials,  and  the 
former  products  of  his  art  to  that  purpose. 

He  was  then  the  owner  of  sixty-seven  paintings  and  sketches,  which 
were  afterwards  engraved,  and  formed  some  of  the  most  pleasing  and 
valuable  illustrations  of  the  respective  volumes. 

For  each  engraved  plate  of  these  sixty-seven  pictures  and  sketches 
80  prepared  by  the  memorialist  before  he  was  detailed  for  the  work, 
ana  for  some  other  pictures  and  sketches  prepared  by  him  afterwards, 
the  government  paid  the  engraver  three  hundred  and  twenty-five  dol- 
lars. 

The  memorialist  continued  upon  the  illustration  of  this  work  from 
March  1, 1850,  to  April,  1855 ;  and  when  he  appropriated  his  materials 
and  the  former  products  of  his  art  to  that  purpose,  he  supposed  he 
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would  be  paid  therefor,  although  he  was  told  there  was  no  appropri- 
ation then  made,  out  of  which  payment  could  be  paid. 

How  well  he  performed  the  duty  imposed  upon  him  appears  from  the 
following  extract  from  a  communication  from  the  Commissioner  of  In- 
dian Affairs  to  the  Secretary  of  War. 

''The  opinion,  as  expressed,  was,  that  from  his-  peculiar  fitness  to 
such  a  task,  from  talent,  taste,  and  an  intimate  knowedge  of  the  cus- 
toms, habits,  and  characteristics  of  the  Indians,  from  having  long  dwelt 
among  them,  and  from  the  large  amount  of  material  collected  by  him 
when  serving  on  the  frontiers,  the  public  would  sustain  a  serious  loss 
were  he  taken  from  the  work,  and  his  place  could  not  with  any  degree 
of  probability  be  supplied  without  considerable  expense  to  the  govern- 
ment ;  and  it  was  earnestly  hoped  that  the  Secretary  of  War  would 
not  insist  upon  his  being  relieved  until  the  completion  of  the  volume 
then  in  progress." 

In  April,  1855,  the  memorialist  finished  the  illustration  of  the  his- 
tory of  the  Indians,  and  returned  to  his  duty  as  an  officer  in  the  army. 

The  engraved  plates  of  his  pictures  and  sketches  remained  in  the 
custody  of  the  government,  and  he  received  nothing  for  the  use  of  his 

Eictures  and  sketches,  or  for  the  peculiar  talent,  art,  and  skill,  which 
e  had  employed  upon  the  work,  except  his  ordinary  pay  as  an  army 
officer. 

Thus  matters  remained  until  the  act  of  January  25,  1859,  for  the 
relief  of  Mrs.  Henry  E.  Schoolcraft.  By  that  act,  the  Secretary  of  the 
Interior  was  '^  required  to  cause  a  copyright  to  issue,  securing  to  Mrs. 
Henry  R.  Schoolcraft,  to  her  heirs,  assigns,  and  legal  representatives, 
the  exclusive  right  to  republish  the  book  entitled  *  History,  Statistics, 
Condition,  and  Prospects  of  the  Indian  Tribes  of  the  United  States,' 
heretofore  published  under  order  of  Congress,  and  to  make  and  pub- 
lish any  abridgment  or  compilation  thereof,  for  the  term  of  fourteen 
years  from  the  passage  of  this  act ;  and  he  is  further  required  to  trans- 
fer and  deliver  to  said  Mrs.  Schoolcraft  all  the  plates,  the  property  of 
the  United  States,  used  in  the  printing  and  illustration  of  said  book." 

By  the  operation  of  that  act  the  copyright  of  those  pictures  and 
sketches,  which  the  memorialist  made  before  he  was  detailed  for  the 
illustration  of  the  work,  and  which  belonged  justly  to  him,  was  se- 
cured to  Mrs.  Schoolcraft,  and  he  is  debarred  from  the  use  of  them  in 
any  work  he  might  wish  to  publish,  or  subjected  to  unpleasant  liti- 
gation. 

He  was  absent  in  Utah  at  the  time  of  the  passage  of  the  act  for  the 
relief  of  Mrs.  Schoolcraft,  and  knew  nothing  of  its  provisions  until 
long  afterwards. 

He  now  asks  that  he  may  be  paid  for  the  property  of  his  which  Con- 
gress has  transferred  to  another,  or  of  which  the  value  has  been  greatly 
impaired  by  the  act  of  January  25,  1859 ;  and  the  committee  think  it 
just  this  should  be  done. 

In  determining  the  value  of  that  property,  the  committee  have  found 
no  certain  guide,  but  they  have  considered  the  estimate  they  have  put 
upon  it  a  low  one,  to-wit :  seventy-five  dollars  for  the  copyright  of 
each  of  the  sixty-seven  pictures,  making  the  sum  of  five  thousand  and 
twenty-five  dollars;  and  they  report  a  bill  for  that  sum.  ^  t 
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.    Mr.  Hale  made  the  following 

REPORT, 

{To  accompany  bill  S.  309.] 

The  Committee  on  Naval  Affairs j  to  whom  was  referred  the  petition  of 
Charles  J.  Swettj  have  had  the  same  under  considerationy  and  report  : 

This  case  was  before  the  Committee  on  Naval  Affairs  in*  the  Thirty- 
fourth  Congress  and  favorably  reported  upon,  which  report  your  com- 
mittee beg  leave  to  adopt,  and  is  as  follows: 

In  the  Senate  of  the  United  States. — ^February  17,  1855,. 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  memorild  of 
Charles  J.  Swett,  praying  compensation  as  purser  during  the  time  he 
served  as  such  on  board  the  San  Jacinto,  have  had  the  same  under 
consider aiion,  and  report: 

That  the  i>etitioner  has  been  attached  to  the  naval  service  of  the 
United  States,  under  appointments  sanctioned  by  various  officers  in 
command,  as  purser's  clerk,  since  1842.  That,  on  the  28th  November, 
1851,  he  was  duly  appointed,  with  the  sanction  of  Captain  Thomas 
Crabbe,  to  that  station  on  board  of  the  steamer  San  Jacinto,  of  which 
William  A.  Christian  was  the  purser.  That  he  entered  upon  his  duties 
at  New  York  on  the  1st  of  December  following,  and  continued  faith- 
fully to  discharge  them  during  the  voyage  of  that  steamer  up  the  Med- 
iterranean and  while  in  that  sea,  until  the  6th  of  October,  1852,  when 
his  said  commanding  officer.  Captain  Crabbe,  appointed  him  an  acting 
purser.  This  appointment  was  occasioned  by  the  following  circum- 
stances: Purser  Christian,  in  consequence  of  serious  ill-health,  was, 
on  the  4th  of  August,  1852,  by  the  orders  of  Commodore  Silas  C. 
Stringham,  detached  from  the  San.  Jacinto  to  return  to  the  United 
States. 

He  left  the  frigate  on  the  7th  of  August,  1852,  leaving  in  charge  of 
the  petitioner  the  public  property  and  the  official  accounts  of  his  depart- 
ment. The  petitioner  entered  and  performed  the  trust  and  responsi- 
bilities incident  to  this  new  position,  and,  agreeably  to  instructions, 
discharged  all  the  duties  of  purser  in  the  name  of  Mr.  Christian,  wait- 
ing the  arrival  on  board  of  the  San  Jacinto  of  such  officer  as  might  be 
appointed  by  the  Navy  Department  to  relieve  that  gentleman.  On  the 
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6th  of  October  following,  Captain  Crabbe,  while  at  Trieste,  having 
been  duly  informed  of  the  death  of  Parser  Christian,  deemed  it  neces- 
sary and  expedient  to  give  to  the  petitioner  the  acting  appointment  he 
has  mentioned ;  and  he,  of  course,  thereupon  and  in  consequence  thereof 
resigned  his  clerkship.  In  obedience  to  orders,  dated  October  11, 1852, 
an  inventory  of  stores  and  moneys  having  been  taken  by  a  board  of 
officers,  the  petitioner  closed  the  accounts  of  the  deceased  Purser  Chris- 
tian and  took  into  his  own  custody  the  public  property.  The  petitioner 
thenceforward,  to  the  30th  of  Novemoer  following,  AilfiUed  all  the 
duties  of  purser.  On  this  last  date,  Mr.  John  B.  Bittenhouse  having 
been,  by  order  of  the  Secretary  of  the  Navy,  attached  to  the  fiiigate  San 
Jacinto,  as  purser,  and  having  reached  the  ship  on  that  day,  the  acting 
appointment  of  the  petitioner  was  revoked ;  and,  in  compliance  with 
orders,  he  transferred  the  whole  charge  to  Mr.  Bittenhouse. 

Your  committee,  from  information  received  from  the  Navy  Depart- 
ment, find  that  the  petitioner  received  pay  as  purser's  derk  from  the 
7th  of  August,  1852,  to  the  6th  of  October,  1852;  and  that,  although 
he  held  the  appointment  and  discharged  the  duties  of  acting  purser 
from  the  6th  October,  1852,  to  the  30th  November,  1852,  he  received 
no  pay  therefor,  ''on  the  ground  that  he  could  not  be  appointed  a 
purser  except  by  the  President  and  Senate." 

Your  committee,  for  the  reasons  above  stated,  deem  the  claim  an 
equitable  one  so  far  as  pay  as  acting  purser,  from  the  6th  of  October 
to  the  30th  of  November,  1852,  is  concerned,  and  report  a  bill  accord- 
ingly. 
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Mr.  Powell  made  the  following 

REPORT. 

[To  accompany  Bill  S.  310.] 

The  Committee  on  Pensions,  to  whom  xoas  referred  the  petition  of  Mary 
c/.  Maltby,  praying  to  be  aUotved  a  pension  as  widow  of  Lieutenant 
James  West,  of  the  United  States  army,  beg  leave  to  report: 

It  appears^  from  the  evidence  of  Colonel  D.  S.  MileSi  United  States 
army,  and  others,  that  Lieutenant  James  West,  7th  infantry,  U.S.A., 
was  stationed  at  Fort  Gibson,  Cherokee  country,  in  May,  1834,  and 
that  during  that  month  he  was  detailed  to  accompany  General  Leaven- 
worth in  the  field,  on  his  staff,  as  topographical  officer,  on  an  expedi- 
tion to  the  Wachita  mountains  and  Kioways  country.  The  hardships 
and  exposure  of  that  campaign  are  historical.  The  general  com- 
manding died  in  the  field,  (and  his  widow,  by  special  act  of  Congress, 
has  been  allowed  a  pension.)  About  the  15th  of  September,  Colonel 
Dodge,  commanding  the  1st  regiment  of  dragoons,  marched  into  Fort 
Gibson  with  the  shattered  remnant  of  the  deceased  general's  troops, 
many  of  whom  had  died  and  very  many  sick ;  among  the  number 
Lieutenant  James  West  was  brought  in  on  a  litter,  sick,  and  was  con- 
fined to  his  bed  until  the  28th  of  September,  1834,  when  he  died. 

There  is  no  doubt  but  that  Lieutenant  West  died  of  disease  con- 
tracted in  consequence  of  exposure  and  hardship  in  this  expedition,  in 
the  faithM  discharge  of  his  duty  in  the  field.  Had  he  been  an  of&cer 
of  the  navy,  and  his  death  had  occurred  in  the  manner  in  which  it 
did^  from  disease  contracted  in  the  line  of  his  duty,  his  widow  would 
have  been  entitled  to  a  pension  under  the  general  law. 

The  petitioner,  at  the  time  of  her  husband's  death,  was  left  in  ex- 
treme poverty,  with  an  infant  son,  dependent  on  a  widowed  mother 
for  the  support  of  herself  and  the  education  and  support  of  her  infant 
son.  She  remained  a  widow  eleven  years.  In  1845,  she  married  T. 
D.  Maltby.  It  appears  that  said  Maltby,  the  present  husband  of  the 
petitioner,  in  consequence  of  wounds  received  whilst  gallantly  fighting 
the  Indians  of  Texas  at  the  head  of  a  volunteer  company,  is  so  incapaci- 
tated by  bodily  infirmity  as  to  be  unable  to  provide  for  his  comfortable 
support.     The  petitioner  applied  to  Congress  during  her  widowhood 
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for  a  pension;  having  married  during  the  pendency  of  her  application, 
the  prayer  of  her  petition  was  denied. 

Hon,  Jefferson  Davis,  of  the  Senate,  who  was  in  the  expedition  in 
which  Lieutenant  West  contracted  the  disease  of  which  he  died,  is  re- 
ferred to. 

This  appears  to  your  committee  to  he  a  meritorious  case ;  the  pe- 
titioner is  in  great  poverty,  her  present  husband,  in  consequence  of 
wounds  received  in  battle  with  hostile  savages,  as  a  volunteer  soldier, 
is  unable  to  support  her  ;  her  condition,  so  far  as  support  and  main- 
tenance is  concerned,  is  no  better  than  it  was  in  widowhood. 

We  report  a  bill  for  her  relief,  and  ask  its  favorable  consideration. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Marcu  26,  1660.— Ordered  to  be  printed. 


Mr.  Hemphill  made  the  following 

REPORT. 

[To  accompany  Bill  S.  311. J 

The  Committee  on  Claims,  to  whom  was  re/erred  the  memorial  of  Colond 
William  Gates,  praying  indemnity  for  losses  sustained  by  the  destruc- 
tion of  his  property  on  board  the  steamship  San  Francisco ,  has  had  the 
same  under  consideration,  and  reports: 

It  appears  that  the  memorialist,  a  colonel  of  the  third  regiment  of 
United  States  artillery,  was  ordered  by  the  general-in-chief  of  the  Uni- 
ted States  army,  in  the  year  1853,  to  proceed  with  a  portion  of  his  regi- 
ment to  California.  The  steamship  San  Francisco  having  been  chartered 
by  the  government  for  the  transportation  of  the  troops,  the  memorialist, 
with  six  companies  of  his  regiment  and  some  recruits,  embarked  on 
board  the  ship  at  New  York,  on  the  21st  of  December,  1853.  Expect- 
ing, from  the  character  of  the  service  and  the  nature  of  the  preparation 
made  by  the  department  for  the  transportation  of  the  troops,  that  they 
would  remain  for  a  considerable  period  of  time  in  the  west,  the  officers 
and  men  were  induced  to  provide  an  unusually  heavy  outfit.  The  offi- 
cers were  accompanied  by  their  families,  and  took  with  them  household 
furniture  and  goods,  in  view  of  a  protracted  stay,  and  the  difficulty  of 
obtaining  such  articles  in  the  west. 

That  this  was  reasonable  and  proper,  will  appear  from  the  following 
extract  from  a  letter  of  Assistant  Adjutant  General  Thomas  to  the 
quartermaster  general  in  relation  to  the  chartering  of  a  vessel  for  the 
conveyance  of  the  troops : 

"General:  In  inclosing  herewith  General  Order  No.  2,  I  am  in- 
structed by  the  general-in-chief  to  request  that  you  will  please  give 
such  instructions  to  the  officer  of  your  department,  in  this  city,  in  re- 
lation to  the  transportation  to  be  furnished  the  troops  ordered  around 
the  Horn  to  the  Pacific  division,  as  will  cause  an  ample  allowance  to 
be  provided. 

"  This  is  required,  both  on  account  of  the  length  of  the  voyage 
(passing  twice  under  the  equator)  and  the  peculiar  state  of  afiairs  in 
California,  and  the  probable  length  of  service  of  the  regiment  in  that> 
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country,  which  makes  it  desirable  for  the  officers  and  men  to  be  able 
to  supply  themselves  with  a  large  outfit  at  this  place. 

^^The  troops  will  carry  with  them  not  less  than  nine  months'  subsist- 
ence, and  if  the  capacity  of  the  vessel  will  admit,  twelve  months  of 
everything  but  breadstuffs." 

As  another  indication  in  the  same  direction,  it  may  be  mentioned 
that  the  troops  were  allowed  six  months'  pay  in  advance.  The  steamer 
was  chartered  for  this  especial  service,  and  was  not  allowed  to  take 
any  freight,  and  only  the  necessary  amount  of  ships'  stores,  in  order 
that  the  troops  might  have  ample  room  for  their  baggage  and  stores. 

On  the  22d  December,  1853,  the  San  Francisco  sailed  from  New 
York  with  the  troops  on  board,  and,  on  the  24th  December,  encoun- 
tered a  severe  storm,  followed  by  a  succession  of  gales  during  four  days. 
The  steamer  beeame  disabled,  and  a  wave  breaking  over  her,  washed 
overboard  about  one  hundred  and  twenty-five  officers  and  men.  To 
save  the  ship,  the  master  ordered  most  of  the  stores  to  be  thrown  over- 
board, and  by  this  course  the  vessel  was  kept  afloat.  Other  vessels 
afterwards  hove  in  sight,  and,  coming  to  their  assistance,  most  of  the 
remaining  passengers  were  taken  from  the  wreck  and  conveyed  safely 
to  port.  But  the  steamer  itself,  and  all  the  materials  on  board  of  her, 
were  abandoned  and  lost. 

Your  memorialist  had  on  board,  as  he  alleges,  all  of  his  personal 
property,  a  schedule  of  which  is  furnished,  and  which  he  affirms  to  be 
correct  to  the  best  of  his  knowledge  and  belief.  The  value  of  the  whole 
is  estimated  at  $8,460  50,  and  for  their  loss  he  prays  to  be  indemnified. 

Your  committee  find  that  in  the  case  of  the  steam  frigate  Missouri, 
which  was  burned  in  the  harbor  of  Gibraltar  on  the  26th  August, 
1843,  when  the  crew  lost  all  their  clothing,  &c.,  that  bills  for  the 
relief  of  the  officers  and  men  twice  passed  the  Senate ;  that  the  case 
was  favorably  reported  on  in  the  House  during  the  first  session  of  the 
Twenty-ninth  Congress,  (Rep.  No.  597,)  but  was  never  acted  on  in  the 
House,  although  the  President,  in  his  next  message  after  the  disaster, 
called  the  attention  of  Congress  to  the  matter,  and  suggested  the  pro- 
priety of  reimbursing  the  amount  of  their  losses.  The  Hon.  Caleb 
Gushing,  on  his  way  to  China  as  minister  from  this  government,  was 
on  board  the  steamer  at  the  time  of  her  destruction,  and  in  a  letter  to 
the  Secretary  of  the  Navy,  speaks  in  the  highest  terms  of  the  gallantry 
of  the  crew  neglecting  their  own  property  in  their  strenuous  efforts  to 
save  the  property  of  the  government.  He  adds  that  he  is  informed 
that  there  is  *^  a  permanent  regulation  in  the  British  Navy  for  the 
relief  of  both  officers  and  men  under  such  circumstances." 

Your  committee,  after  careful  examination,  has  found  no  case 
exactly  similar  to  that  of  your  memorialist  in  which  Congress  has  fur- 
nished relief.  The  bill  which  has  passed  for  the  relief  of  the  officers 
and  men  at  Fort  Delaware,  which  was  burnt  on  the  8th  of  February, 
1831,  is  the  nearest  approximation  to  the  present  case  which  they  have 
been  able  to  find.  (Statutes  at  Large,  vol.  6,  p.  512,)  ^^Be  it  eriacted, 
cfec.  That  the  Second  Auditor  of  the  Treasury  be,  and  he  hereby  is, 
authorized  and  required  to  ascertain  the  amount  of  property  lost  by 
each  officer  and  soldier  in  the  conflagration  which  occurred  at  Fort 
Delaware  on  the  night  of  the  8th  of  February,  1831,  and  the  amount  so 
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ascertained  shall  be  paid  out  of  any  money  in  the  treasury  not  other- 
wise appropriated . ' ' 

Soon  after  the  wreck  of  the  San  Francisco  a  call  was  made  by  the 
Senate  on  the  Secretary  of  War  for  information  in  regard  to  the  nature 
and  extent  of  the  relief  required  by  the  calamitous  condition  of  the 
troops  on  board  the  San  Francisco.  The  Hon.  Jeflferson  Davis,  then 
Secretary  of  War,  replied  that,  in  his  opinion,  an  act  similar  to  that 
quoted  above,  in  the  case  of  the  officers  and  men  at  Fort  Delaware, 
"would  be  a  proper  measure  in  this  case." 

Your  committee,  in  view  of  all  the  circumstances  of  this  case,  is  dis- 
posed to  recommend  it  to  the  favorable  consideration  of  Congress,  and 
report  the  accompanying  bill. 


Digitized  by 


Google 


Digitized  by 


Google 


36th  Congress,  )  SENATE.  {  Kep.  Com. 

lat  Session.     S  (    No.  155. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


March  27,  I860.— Ordered  to  be  printed. 


Mr.  Brown  made  the  following 

REPORT. 

[To  accompany  Bill  S.  313.] 

The  Committee  on  the  District  of  Columbia,  to  whom  was  referred  the 
petition  of  certain  property-holders  in  Washington  city,  praying  the 
passage  of  a  law  to  remunerate  oumers  of  property  for  d^miage  sustained 
by  changing  the  grades  of  the  streets  and  avenues  of  that  city^  ask  leave 
to  report  J  as  follows: 

The  complaints  of  the  petitioners  have  been  fully  heard  in  the  circuit 
court  of  the  District  of  Columbia  and  in  the  Court  of  Claims,  and  have 
been  reviewed  by  the  Supreme  Court  of  the  United  States,  and  uni- 
formly dismissed  as  affording  no  legal  claim  for  damages. 

Anne  C.  Smith  commenced  an  action  before  the  circuit  court  for  the 
District  of  Columbia,  against  the  corporation  of  Washington,  for  alleged 
damages  occasioned  to  her  property  by  the  grading  of  a  street.  The 
court  dismissed  the  complaint,  and  the  plaintiff  appealed  to  the  Supreme 
Court,  and  at  the  December  term,  1857,  that  court  affirmed  the  decision 
of  the  court  below. — (See  20  Howard,  page  135.) 

John  L.  Wort  complained  to  the  Court  of  Claims  that  his  property 
on  North  Capitol  street  had  been  damaged  by  the  grading  of  that  street, 
and  as  it  had  been  done  by  order  of  Congress,  he  claimed  indemnity 
from  the  United  States.  That  court,  in  May,  1868,  dismissed  the  com- 
plaint without  taking  testimony,  affirming  that,  allowing  all  the  peti- 
titioner  said  to  be  proved,  it  furnished  no  grounds  for  damages  against 
the  United  States. 

Charles  Wilkes  made  a  similar  complaint  and  with  like  result,  at 
the  May  session,  1858,  of  the  Court  of  Claims.  The  committee  append 
the  opinion  of  the  court  on  Wort's  case. — (See  appendix.) 

Concurring  in  the  conclusions  of  the  court,  we  think  that  the  peti- 
tioners in  this  case  have  no  legal  claim  against  the  United  States  for 
damages. 

Their  equities,  we  think,  are  different.  It  will  be  recollected  that 
the  Government  sold  the  ground  to  these  petitioners,  or  to  others  from 
whom  they  derive  their  titles.  This  it  did  under  what  we  regard  as  a 
stipulation  that  the  streets  were  to  be  graded  according  to  a  then 
existing  survey  of  the  city.     It  is  clear  that  if  the  survey  had  not  been  ^ 
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changed,  or  the  grades  altered,  the  purchasers  would  have  had  no 
legal  or  equitable  claim  for  damages.  But  the  government  did,  in 
many  instances,  alter  the  grades,  and  in  a  way  seriously  to  injure 
the  lots  of  ground  which  it  had  sold  to  private  parties  ;  and  having 
done  so,  we  think  that  it  is  equitably  bound  to  hold  itself  responsible 
in  damages.  In  accordance  with  this  view  of  the  subject,  we  report  a 
bill. 


^<fT! 


APPENDIX. 
IN  THE  COURT  OF  CLAIMS.     ^' 

John  L.  Wirt  vs.  The  United  States. 

ScARBURGH,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  the  following  case :  He  is  the  owner,  in  fee 
simple,  of  lot  No.  3,  in  square  No  685,  in  the  city  of  Washington. 
The  lot  is  situated  on  the  east  side  of  North  Capitol  street,  in  that  city. 

The  grade  of  North  Capitol  street  was  fixed  by  the  proper  authority 
as  long  ago  as  the  year  1789.  It  was  duly  laid  down  and  recorded  by 
Nicholas  King,  at  that  time  the  surveyor  of  the  city. 

Notwithstanding  this  grade  was  thus  fixed  and  established,  the  Com- 
missioner of  Public  Buildings,  in  1824,  caused  North  Capitol  street  to 
be  cut  down  in  order  to  procure  earth  to  make  the  roadway  around  the 
Capitol  square.  He  thus  destroyed  the  original  fixed  grade  and  formed 
another,  which  the  petitioner  supposed  was  to  remain  as  the  estab- 
lished grade  of  that  street.  He  was  so  informed  by  the  surveyor  of  the 
city  in  the  year  1842  or  1843,  about  which  time  the  petitioner  erected 
a  dwelling-house  on  his  lot,  at  what  he  was  thus  officially  informed 
was  the  then  fixed  grade  of  that  street. 

About  the  years  1850  and  1851,  a  further  excavation  was  made  by 
the  United  States  in  North  Capitol  street  for  the  purpose  of  procuring 
earth  to  improve  Maryland  avenue,  and  to  obtain  gravel  and  sand  for 
Twelfth  street  west,  reducing  the  grade  in  front  of  the  petitioner's 
bouse  so  much  as  greatly  to  damage  his  property. 

In  the  year  1855  a  further  excavation  was  made  by  the  same  au- 
thority in  North  Capitol  street  for  the  purpose  of  procuring  earth  to 
fill  up  the  public  reservation  north  of  the  Capitol  square.  The  grade 
was  then  reduced  to  its  present  level,  which,  the  petitioner  is  informed, 
is  the  grade  fixed  by  Randolph  Coyle,  United  States  engineer,  ap- 
pointed by  law  *^  to  complete  and  revise  the  grades  of  the  city  of  Wash- 
ington, under  the  direction  of  the  President  of  the  United  States.'* 
The  petitioner's  house  is  now  far  above  the  present  grade,  and  very 
seriously  damaged. 

The  petitioner  will  show  that  the  said  injury  and  damage  have  been 
done  by  the  authority  of  the  United  States,  and  under  color  and  pre- 
text (and,  as  the  petitioner  believes,  in  fact  and  truth)  that  the  same 
was  necessary  for  the  public  use  and  benefit ;  and  he  submits  that  be 
is  entitled  to  ask  and  receive  a  just  compensation  for  the  value  of  his 
property  thus  taken  away  from  him.     The  petitioner  has,  as  often  as 
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it  became  necessary,  duly  protested  to  the  proper  authorities  that  he 
held  the  United  States  liable,  and  bound  to  make  good  to  him  all  his 
damages  in  the  premises.  He  submits  that  there  is  an  implied  con- 
tract on  the  part  of  the  United  States  to  compensate  and  indemnify 
him  fully  in  the  premises  ;  upon  which  implied  contract  (waiving  any 
demand  for  a  tort,  if  any  he  have)  he  now  relies. 

The  petitioner  states  the  action  of  Congress  in  his  case.  It  was 
referred  to  this  court  by  the  House  of  Representatives. 

Such  is  the  petitioner's  case,  as  set  forth  by  him  in  his  petition  ; 
and  the  question  now  to  be  determined  is,  whether  testimony  shall  be 
ordered. 

In  the  case  of  Anne  C.  Smith  V8,  The  Corporation  of  Washington, 
(not  yet  reported,)  the  Supreme  Court  held,  that  the  power  given  to  the 
corporation  of  Washington  in  their  charter,  '^  to  open  and  keep  in  re- 
pair  streets,  avenues,  lanes,  alleys,  &c.,  &c.,  agreeably  to  the  plan  of 
the  city,'*  includes  the  power  to  alter  the  grade  or  change  the  level  of 
the  land  on  which  the  streets,  by  the  plan  of  the  city,  are  laid  out; 
and  that  when  they  perform  this  trust,  according  to  the  best  of  their 
judgment  and  discretion,  without  exceeding  the  jurisdiction  and  au- 
thority vested  in  them  as  agents  of  the  public,  and  on  land  dedicated 
to  public  use  for  the  purpose  of  a  highway,  they  do  not  act  unlawfully 
or  wrongfully.  ^*  They  have  not,"  says  the  court,  "  trespassed  on  the 
plaintiff's  property,  nor  erected  a  nuisance  injurious  to  it,  and  are, 
consequently,  not  liable  to  damages  where  they  have  committed  no 
wrong,  but  have  fulfilled  a  duty  imposed  on  them  by  law  as  agents  of 
the  public.     The  plaintiff  may  have  suffered  inconvenience  and  been 

Sut  to  expense  in  consequence  of  such  action ;  yet,  as  the  act  of  the 
efendants  is  not  ^  unlawful  or  wrongful,'  they  are  not  bound  to  make 
any  recompense.  It  is  what  the  law  styles  '  damnum  absque  injuria,' 
Private  interests  must  yield  to  public  accommodation;  one  cannot 
build  his  house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require 
the  grade  of  the  street  to  conform  to  his  convenience  at  the  expense  of 
that  of  the  public. 

'^The  law  on  this  subject  is  well  settled,  both  in  England  and  this 
country." 

The  same  principle  had  been  decided  in  the  case  of  Goszler  va.  The 
Corporation  of  Georgetown,  6  Wheaton  R.,  593.  But  it  is  supposed 
that  it  goes  no  further  than  merely  to  exempt  from  liability  to  action 
the  corporations  who  exercise  such  a  power.  But  this  is  a  mistake. 
In  such  cases  the  principle  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  is  inapplicable.  That  prin- 
ciple has  always  been  confined,  in  judicial  application,  to  the  case  of 
property  actually  taken  and  appropriated  by  the  government.  It  does 
not  extend  to  indirect  or  consequential  damage  or  loss  occasioned  by 
the  lawful  use  of  property  already  belonging  to  the  public.  (Oal- 
lender  vs.  Marsh,  1  Pick.  R.,  418.)  And  such  is  the  doctrine  in  the 
case  of  Anne  C.  Smith  va.  The  Corporation  of  Washington. 

A  similar  principle  prevails  in  reference  to  the  rights  of  co-termi- 
nous  owners  of  land.  A  man  has  the  right  to  dig  a  pit  upon  his  own 
land,  if  necessary  to  its  convenient  or  beneficial  use,  when  it  can  be 
done  without  injury  to  the  land  of  his  neighbor  in  its  naiural  state. 
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His  right  to  dig  the  pit  is  but  the  right  to  improve  his  own  land,  and 
his  neighbor  cannot  deprive  him  of  this  riffht  by  the  erection  of 
a  building,  the  weight  of  which  will  cause  his  neighbor's  land  to 
fall  into  the  pit.  The  doctrine  upon  this  subject  is,  that  in  all 
cases  in  which  the  owner  of  land  has  not,  by  building  or  otherwise, 
increased  the  lateral  pressure  upon  the  adjoining  soil,  he  has  a  right 
to  its  support,  as  a  right  of  property  necessarily  and  naturally  attached 
to  the  soil.  But  where  anything  has  been  done  to  increase  the  natu- 
ral pressure,  as  where  buildings  have  been  erected,  no  man  has  a 
right  to  such  increased  support,  unless  the  building  or  other  thing, 
which  makes  it  necessary,  is  of  ancient  erection.  Hence,  a  person  may 
make  reasonable  improvements  and  excavations  on  his  own  land, 
though  they  should  injure  or  endanger  an  edifice  on  the  adjoining 
land  by  digging  near  and  deeper  than  its  foundations,  provided  he 
exercises  ordinary  care  and  skill,  and  the  suffering  party  does  not 
possess  any  special  privileges  protecting  him  from  the  consequences  of 
such  improvements,  either  by  prescription  or  grant. — (Thurston  vs. 
Hancock,  12  Mass.  R.,  221;  Panton  vs.  Holland,  17  Johns.  R.,  92.) 

In  the  city  of  Washington,  the  land  on  which  the  streets  are  laid 
out  belongs  to  the  United  States  in  fee  simple,  and  the  streets  are 
highways,  which  have  been  dedicated  to  the  public.  The  power  to 
regulate  them  is  vested  in  Congress,  to  be  exercised  directly,  or  by 
such  individuals  or  corporations  as  may  be  authorized  by  Congress. 
They  may  repair  and  amend  the  streets,  and,  for  this  purpose,  dig 
down  and  remove  the  soil  sufficiently  to  make  the  passage  safe  and 
convenient ;  and  in  doing  so,  they  but  exercise  a  power  analogous  to 
that  which  an  individual  exercises  in  making  an  improvement  on  his 
own  land.  Hence,  any  consequential  loss  which  may  result  to  an  in- 
dividual from  the  proper  exercise  of  this  power  is  ^^  damnum  absque 
injuria.*'  For  this  reason,  every  one  who  purchases  a  lot  upon  the 
summit,  or  on  the  decline  of  a  hill,  is  presumed  to  foresee  the  changes 
which  public  necessity  or  convenience  may  require,  and  .may  avoid  or 
provide  against  a  loss. — (Callender  vs.  Marsh,  1  Pick.  R.,  431.^ 

In  the  present  case,  the  petitioner  complains  of  two  several  cnanges 
which  have  been  made  in  the  grade  of  North  Capitol  street  by  au- 
thority of  the  United  States,  and  he  alleges  that  his  house  has  been 
**very  seriously  damaged"  thereby,  but  he  concedes  that  the  changes 
were  ^'necessary  for  the  public  use  and  benefit."  This,  in  the  lan- 
guage of  the  court,  in  the  case  of  Smith  vs.  The  Corporation  of  Wash- 
ington, ^^8  what  the  law  styles  ^damnum  absque  injuria.'  Private 
interests  must  yield  to  public  accommodation ;  one  cannot  build  his 
house  on  the  top  of  a  hill  in  the  midst  of  a  city  and  require  the  grade 
of  the  street  to  conform  to  his  convenience  at  the  expense  of  that  of  the 
public." 

In  the  case  of  Callender  vs.  Marsh,  1  Pick.  R.,  433,  the  court  say: 
"Cases  apparently  hard  will  occur ;  the  present  is  such  a  one.  The 
plaintiff's  house  has  been  standing  twenty  years,  and  he  had  reason 
to  expect  that  in  any  contemplated  improvement  in  the  streets  his 
liability  to  expense  would  have  been|p.ttended  to  by  the  city  authorities. 
4K    *     «     *     «    j^  jjjg^y  ijg  g^  ^^^Q  ygj.y  suitaWo  for  the  consideration  of 

the  city  authorities,  whether,  according  to  the  practice  in  like  cases  of 
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improvemeiits  designed  for  the  general  good,  necessarily  creating 
expense  to  individuals,  some  fair  indemnity  ought  not  to  be  allowed; 
but  of  this  they  are  the  judges.  If  it  is  not  now  within  the  authority 
of  the  city  officers,  it  is  certainly  worthy  of  consideration  whether  an 
application  to  the  legislature  ought  not  to  be  made  to  authorize  them 
to  indemnify  those  citizens  who  may,  in  the  necessary  exercise  of 
powers  used  for  public  improvement  or  convenience,  be  made  indi- 
rectly to  contribute  an  undue  proportion  for  those  purposes ;  and  there 
seems  to  be  no  good  reason  why  others,  whose  property  is  enhanced 
in  value  at  their  neighbor's  expense,  should  not  be  held  to  furnish 
part  of  the  indemnity."  It  may  be  that  this  case,  too,  is  one  of 
hardship;  but  upon  this  point  we  can  give  no  opinion.  It  has  been 
submitted  to  us  merely  upon  the  petition,  and  our  opinion  is,  that  the 
facts  therein  set  forth  do  not  furnish  any  ground  for  relief. 

No  order  will  be  made  authorizing  the  taking  of  testimony  in  this 
case. 
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Mr.  SuDELL  made  the  following 

BEPOBT. 

[To  accompany  Bill  S.  317.] 

The  Committee  on  Foreign  BeHationSy  to  whom  was  referred  the  memorial 
of  Isa>ac  E,  Morse,  praying  additional  compensation  as  special  commis- 
sioner to  New  Granada,  have  had  the  same  under  oonsiderationy  and 
report: 

The  memorialist  was  appointed  by  the  government  as  special  com- 
missioner to  New  Granada,  and  entered  upon  the  discharge  of  his  du- 
ties on  the  7th  of  November,  1856. 

He  appears  to  have  returned  to  the  United  States  on  the  28th  of 
April,  1857,  and  to  have  made  a  final  settlement  of  his  account  on  the 
20th  of  June,  1857,  but  the  Department  of  State  refused  to  allow  him 
any  compensation  beyond  the  rate  of  salary  allowed  a  minister  resident 
for  the  time  of  his  service.  His  salary  having  been  computed  at  that 
rate,  he  was  paid  the  sum  of  $3,572  84. 

Not  conceiving  that  this  afforded  him  a  fair  compensation  for  an  im- 
portant and  special  service,  the  memorialist  appealed  to  the  Secretary 
of  State^  and  presented  the  following  letter  irom  the  Hon.  William 
Marcy,  the  Secretary  of  State,  at  whose  solicitation  he*had  consented 
to  accept  the  mission : 

^'Bali^ton  Spa,  June  27. 

^'Sir:  I  have  received  a  letter  from  the  Hon.  Isaac  E.  Morse,  the 
late  commissioner  to  New  Granada,  in  relation  to  his  compensation. 

"It  was  understood  that  his  expenses  were  to  be  allowed,  together 
with  a  fair  per  diem  compensation,  but  the  precise  rate  was  not,  I 
think,  agreed  on. 

*^It  was  regarded  as  a  highly  responsible  and  difficult  mission;  and 
I  thought  he  might  justly  claim  as  liberal  a  sum  as  had  been  paid  in 
any  similar  case.  I  had  in  my  mind  the  allowance  made  at  tlie  depart- 
ment to  Mr.  Schenck  and  Mr.  Pendleton,  which  was,  I  think,  about 
$20  a  day. 

"As  there  had  been  no  particular  appropriation  for  the  mission,  I 
expected  Mr.  Morse  would  oe  paid  out  of  the  contingent  fund  for  for- 
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eign  intercourse.     This  was  the  usual,  if  not  the  universal,  mode  of 
payment  in  such  cases. 

**  Very  respectfully,  your  obedient  servant, 

"W.  L.  MARCY. 

^'Hon.  Lewis  Cass,  Secretary  of  Stated 

Although  the  committee  by  no  means  adopt  the  precedent  which 
Mr.  Marcy  appears  to  have  had  in  his  mind,  they  yet  deem  the  duties 
performed  by  the  memorialist  of  a  most  important  character,  and  the 
mode  of  compensation  in  eflfect  to  have  been  fixed  by  the  Secretary  of 
State  at  the  time  the  service  was  undertaken. 

The  committee,  therefore,  recommend  that  the  memorialist  receive 
a  compensation  for  his  services  at  the  rate  j:>er  diem  of  a  minister  resi- 
dent, and  that  there  be  added  thereto  his  traveling  expenses  at  the  rate 
of  $15  per  diem  during  the  entire  term  of  his  mission. 

There  seems,  however,  to  have  been  some  difference  of  opinion  be- 
tween the  Department  of  State  and  the  memorialist  as  to  the  precise 
date  when  the  mission  terminated. 

The  memorialist  arrived  in  New  Orleans,  on  his  return  from  New 
Granada,  on  the  28th  April,  1857,  and  the  department  closed  his 
compensation  account  as  of  that  date. 

It  seems,  however,  that  upon  the  memorialist's  arrival  in  New 
Orleans,  he  found  his  family  too  unwell  to  permit  his  leaving  them. 
He  therefore  telegraphed  that  fact  to  the  Department  of  State,  with  a 
request  that  he  might  be  allowed  to  remain  a  day  or  two  in  New 
Orleans,  on  account  of  his  own  health  and  that  of  his  family,  in  reply 
to  which  he  was  authorized  by  the  Secretary  of  State  to  "  take  his  [your] 
time  to  come"  to  Washington. 

Allowing,  therefore,  for  this  delay  on  leave,  as  well  as  for  the  tiipe 
occupied  in  traveling  to  and  from  Washington,  the  date  of  the  Ist 
June,  1857,  should  be  properly  fixed  for  the  termination  of  his  mission. 

In  view  of  all  these  circumstances,  as  well  as  of  the  importance  of 
the  services  rendered,  the  committee  recommend  that  the  memorialist, 
Isaac  E,  Morse,  be  allowed  at  the  rate  of  $7,500  per  annum  during  the 
term  of  his  special  mission  as  commissioner  to  New  Granada,  and  that 
he  be  allowed  at  the  rate  of  $15  per  diem  for  his  traveling  expenses 
during  the  entire  term  of  his  services  as  special  commissioner,  as  afore- 
said. 

The  committee  report  a  bill  in  accordance  with  the  foregoing  opin- 
ions. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  28,  I860.— Ordered  to  be  printed. 


Mr.  Johnson,  of  Arkansas,  made  the  following 

REPORT. 

[To  accompany  Joint  Resolution  S.  10.] 

The  Committee  on  Public  Lands,  to  wliom  was  referred  joint  resolution 
S.  No.  10,  relating  to  the  route  of  the  railroad  from  Fondrdu-LaCy 
on  Lake  Winnebago,  in  the  State  of  Wisconsin,  to  Lake  Superior^ 
having  had  the  same  under  consideration,  submit  tJie  following  report: 

That  by  an  act  of  Congress,  approved  June  3,  1856,  (United  States 
Statutes,  vol.  11,  page  20,)  land  was  granted  to  the  State  of  Wisconsin 
to  construct  a  certain  railroad  from  I*  ond-du-Lac,  on  Lake  Winnebago 
northerly  to  the  State  line,  and  in  accordance  therewith,  the  line  of 
the  route  was  surveyed,  and  maps  of  the  definite  location  of  the  contem- 
plated railroad  approved  by  the  authorities  of  the  State  of  Wisconsin, 
were  filed  in  the  General  Land  Office  in  1857.  Thus  establishing  the 
road  permanently,  and  vesting  the  title  to  alternate  adjacent  sections 
in  the  State,  under  the  law  making  the  grant. 

Now,  to  change  the  aforesaid  route  so  permanently  established  and 
vested,  from  a  northerly  to  an  easterly  line,  would  be  in  direct  viola- 
tion of  the  original  grant,  and  throw  everything  pertaining  to  the 
route  into  great  confusion,  as  will  more  fully  appear  by  the  following 
reports  from  the  Commissioner  of  the  General  Land  Office,  to  the 
honorable  Secretary  of  the  Interior,  and  of  the  latter  to  your  committee, 
on  the  subject. 

Gkneral  Land  Office, 

March  6,  1860. 

Sir:  I  have  the  honor  to  return,  herewith.  Senate  joint  resolution 
No.  10,  received  with  the  communication  from  the  Committee  of  the 
Senate  on  Public  Lands,  authorizing  a  change  in  the  location  of  the 
line  of  route  of  the  railroad,  from  *'Fond-du-Lac,  on  Lake  Winnebago, 
northerly  to  the  State  line;"  contemplated  by  the  railroad  grant  to 
Wisconsin,  by  €U5t  of  3d  June,  1856,  and  pursuant  to  reference,  respect- 
fully submit: 

That  maps  of  the  "definite  location"  of  the  line  of  route  of  the  road 
referred  to,  in  view  of  the  above-mentioned  law,  approved  by  the  au- 
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thorities  of  the  State,  were  filled  in  this  office,  iu  1857,  and  accepted 
as  correct. 

Upon  these  maps,  as  a  basis,  an  adjustment  of  the  grant  was  made, 
so  far  as  the  public  surveys  extended,  the  alternate  sections  reserved 
to  the  United  States  were  proclaimed  and  offered  at  public  sale,  and 
sales  thereof  were  made,  and  the  lands  inuring  to  the  road  certified 
to  the  State. 

The  resolution  proposes  to  amend  the  act  of  3d  June,  1856,  by  au- 
thorizing the  road  to  be  constructed  on  a  route  to  the  eastward  of  the 
line  as  now  located  and  adjusted. 

The  adjustment  of  the  grant  to  the  State  of  Wisconsin  by  act  of  3d 
June,  1856,  to  aid  in  the  construction  of  the  road  from  "Fond-du-Lac 
northerly  to  the  State  line,"  has  been  made  upon  the  line  of  route 
shown  on  the  approved  maps  filed,  recognized  by  the  parties,  and  duly 
admitted  on  our  files  as  the  basis  of  said  adjustment ;  under  it  the  lands 
inuring  have  been  certified  to  the  State,  and  vested  rights  acquired  by 
individuals  ;  that  basis  then  should  bind  the  State,  her  grantees,  and 
the  general  government. 

I,  therefore,  cannot  recommend  the  passage  of  the  resolution  asked 
for  by  the  legislature  of  Wisconsin. 

Very  respectfully,  your  obedient  servant,  • 

JOSEPH  S.  WILSON, 

Commtmofier. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior, 


Dbpartbcent  of  the  Imtbrior, 
Washington,  March  13,  1860. 
Sir  :  I  have  the  honor  herewith  to  return  Senate  joint  resolution 
No.  10,  to  authorize  a  change  in  the  location  of  the  line  of  route  of  the 
railroad,  in  the  State  of  Wisconsin,  ''from  Fond-du-Lac  northerly  to 
the  State  line,"  which  was  inclosed  with  your  letter  of  the  9th  ultimo, 
for  the  views  of  this  department  thereon. 

You  will  also  find  inclosed  a  copy  of  a  report  of  the  Commissioner  of 
the  General  Land  Office,  dated  the  6th  instant,  from  which  it  appears 
that  the  road  in  question  has  been  located,  and  the  title  of  the  State  to 
alternate  adjacent  sections  has  vested. 

The  effect  of  the  adoption  of  this  joint  resolution  would  be  to  intro- 
duce confusion  and  difficulty  in  the  administration  of  the  grant,  and 
discharge  the  State  from  her  present  liability  to  construct  the  road, 
whilst  she  could  retain  the  lands  which  were  granted  to  her  for  that 
express  purpose. 

I  therefore  cannot  recommend  the  passage  of  this  joint  resolution. 
Very  respectfully,  your  obedient  servant. 

J.  THOMPSON,  Secretary, 
Hon.  B.  W.  Johnson, 

Chairman  Committee  Pvhlic  Lands,  U.  8.  Senate, 

Your  committee,  therefore,  report  the  joint  resolution  back  to  the 
Senate,  with  the  recommendation  that  it  be  rejected. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mabcr  38,  I860.— Ordered  to  be  printed. 

Mr.  Johnson,  of  Arkansas,  made  the  following 

REPORT. 

'  [To  accompany  Bill  S.  290.] 

.  The  Committee  on  Mtlitary  Affairs  and  the  MUitia^  to  whom  was  referred 

the  memorial  of  WiUiam  Vance  tfe  Brothers^  having  had  the  same 
under  consideration^  report : 

•  That,  in  May  and  June,  1846,  two  companies  of  volunteers  for  the 

*  Mexican  war  to  be  under  the  command  of  Captains  Boreland  and  Pike, 
in  the  regiment  of  Colonel  Yell,  were  raised  at  Little  Rock,  Arkansas, 
and  sent  forward  to  Washington,  in  that  State,  to  be  mustered  into  the 
service.  •  These  companies,  with  others,  were  supplied  with  clothing 
and  saddlery  at  the  request  of  these  officers ;  but,  upon  arriving  at  the 

i  place  of  muster,  it  was  found  that  more  troops  had  been  sent  forward 

than  were  requisite  ;  the  companies  were  too  large,  and  the  surplus 

I  were  discharged  without  having  been  received. 

When  the  account  was  presented  at  the  treasury  it  was  passed  and 

t  allowed  by  the  auditor,  but  the  comptroller  rejected  it  because  the  act 

of  2d  June,  1848,  only  provided  for  repayment  of  advances  made  to 
troops  which  were  mustered  into  the  service,  and  the  Secretary  of  War 
concurred  in  the  decision ;  the  amount  is  $847  38. 

The  accounts  are  made  out  in  proper  form,  and  certified  by  the  cap- 
tains of  the  companies,  and  the  governor  of  the  State,  in  his  letter  to 
the  Secretary  of  War,  9th  June,  1847,  says:  ''The  liberal  and  praise- 
worthy conduct  of  these  gentlemen,  (Vance  &  Brothers,)  in  stepping 
forward  in  aid  of  the  government  at  this  particular  time,  in  a  manner 
known  at  the  time  to  be  somewhat  hazardous,  reflects  the  greatest 
credit  upon  them,  and  should  entitle  them  in  the  settlement  of  their 
accounts  *  *  *  to  a  slight  departure  from  the  rigid  rules  laid  down  for 
the  government  of  the  proper  department  for  adjusting  such  claims."^ 
In  a  similar  case  of  A.  S.  Robinson,  cashier  of  the  bank  of  Missouri, 
Congress  provided  for  reimbursement,  with  interest,  of  the  amount 
advanced  by  that  bank  to  volunteers  assembled  at  St.  Louis,  under  a 
requisition  of  General  Gaines,  with  a  view  of  being  mustered  into  the 
service,  but  which  were  disbanded  without  being  so  received. 

The  committee  report  a  bill  for  the  relief  of  the  memorialists,  and 
recommend  its  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mabcb  28, 1860— Ordered  to  be  printed. 


Mr.  Sevabd  made  the  following 

REPORT. 

[To  accompany  bill  S.  319.] 

The  Committee  on  Foreign  Relations^  to  wJiom  was  re/erred  the  petition 
of  J.  Hos/ord  Smithy  late  United  Stages  consvl  at  Beirdt,  Syria, 
^  Spraying  an  increase  of  compensaiion  for  his  services  as  constdy  and 
compensation  for  judicial  services , ' '  report : 

The  petitioner,  in  the  year  1850,  accepted  the  appointment  of  consul 
at  Beirdt,  in  Syria,  and  engaged  in  traae  at  that  place. 

The  compensation  and  perquisites  of  his  office  consisted,  at  that  time, 
of  a  salary  of  |500,  the  fees  of  the  consular  office,  and  the  privilege  of 
engaging  in  business. 

On  the  1st  July,  1854,  the  compensation  of  the  consul  at  Beirut  was 
raised  to  the  sum  of  |2,000,  subject  to  certain  restrictions ;  and  on  the 
1st  January,  1855,  the  petitioner  having  been  recalled  by  order  of  the 
President,  gave  place  to  a  successor. 

The  petitioner  represents  that,  during  the  period  of  his  appointment 
it  became  necessary  for  him  to  advance  large  sums  from  his  private 
means  to  extend  the  usefulness  of  the  consulate.  He  represents,  more- 
over, that  he  performed  certain  judicial  duties  within  the  intendment 
of  the  act  passed  August  11,  1848,  entitled  "  An  act  to  carry  into  effect 
certain  provisions  in  the  treaties  between  the  United  States  and  the 
Ottoman  Porte,  giving  certain  judicial  powers  to  ministers  and  consuls 
of  the  United  States  in  those  countries,"  and  claims  to  be  entitled  to 
the  compensation  therein  allowed  "any  person  vested  by  the  United 
States  with  consular  authority  in"  any  port  in  Turkey. 

For  the  expenses  and  losses  incurred  and  services  rendered,  as  well  as 
for  having  founded  8  trade  which  he  alleges  to  have  brought  large 
additional  revenues  into  the  federal  treasury,  he  asks  indemnity  and 
compensation. 

W  hilst  your  committee  are  satisfied  that  the  petitioner  has  performed 
his  official  duties  with  fidelity,  it  does  not  appear  proper  to  acknowledge 
the  principles  of  public  obligation  which  he  has  laid  down  for  their 
guidance. 

The  compensation  of  the  consulate  at  BeirQt  had  been  fixed  prior 
to  the  date  of  his  appointment.  He  admits  that  he  accepted  it  as  an 
incident  advantageous  to  his  commercial  business.  If,  therelbre,  he 
expended  his  own  money  in  extending  the  influence  of  the  position,  it 
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id  to  be  supposed  that  he  was  indemnified  for  the  outlay  by  the  actual 
or  prospective  fees  of  office,  or  profits  of  commerce.  Certainly,  no 
citizen  could  be  required,  by  considerations  of  patriotism,  to  expend 
his  own  substance  to  advance  the  general  commerce  of  his  country. 

In  relation  to  the  compensation  claimed  by  the  petitioner  for  judicial 
duties  alleged  to  have  been  performed  by  him  during  the  term  of  his 
consular  service,  the  committee  have  had  their  attention  called,  by  a 
letter  addressed  by  the  Department  of  State  to  the  Committee  on  Com- 
merce, on  the  29th  July,  1856,  to  the  report  of  the  House  Committee 
on  Foreign  Affairs,  (House  Doc.  No.  166,  Thirty-fourth  Congress,  first 
session,)  upon  the  petition  of  the  Hon.  George  P.  Marsh,  ^'asking 
compensation  for  judicial  services  rendered  by  him  under  the  act  of 
11th  August,  1848,  whilst  minister  resident  of  the  United  States  to  the 
Ottoman  Porte." 

As  the  compensation  asked  by  Mr.  Marsh  depends  upon  identically 
the  same  legal  authority  with  that  asked  by  the  petitioner,  the  com- 
mittee adopt  the  facts  and  reasoning  in  the  report  referred  to  as  concluBive 
against  the  compensation  sought  by  the  petitioner. 

It  is  perfectly  plain  that  ministers  and  consuls  of  the  United  States, 
appointed  under  and  by  virtue  of  treaties  with  the  Ottoman  porte, 
incurred  an  obligation  to  perform  the  services  thereby  imposed,  and 
must  be  held  to  have  accepted  the  salary  and  pjerquisites  of  the  said 
appointments  in  full  compensation  of  all  diplomatic  and  judicial  services 
imposed  upon  them  by  the  treaty  relations  existing  between  the  two 
countries  at  the  date  of  their  appointment  to  office. 

The  Department  of  State,  in  the  communication  referred  to,  states 
that  the  petitioner  discharged  the  duties  of  his  office  with  entire  faith- 
fulness, and  added,  by  his  commercial  enterprise,  to  the  revenues  of 
the  federal  government. 

It  expresses  the  opinion  that  the  petitioner  should  not  receive  addi- 
tional compensation  for  consular  or  judicial  services  rendered  or  for 
expenses  incurred^  and  adds  that,  ''in  view  of  all  the  circumstances  of 
the  case,  that  it  would  be  proper  that  the  rate  of  compensation  should 
commence  on  the  1st  July,  1853." 

In  consideration,  therefore,  that  the  petitioner  has  contributed,  by 
his  enterprise,  to  extend  the  commercial  infiuence  of  the  United  States. 
That  the  compensation  of  the  consulate  at  Beirut  was  increased  upon 
his  recommendation,  and  that  the  Department  of  State  has  recom- 
mended an  increase  of  his  salary  as  a  gratuity  for  his  services.  The 
committee  is  of  opinion  that  the  petitioner  should  receive  the  sum  of 
$1,500,  as  an  adaition  to  the  salary  already  paid  him  for  services  as 
onsul  at  Beirut,  from  1st  July,  1853^  to  1st  July,  1854,  and  report 
^  ewith  a  bill  accordingly. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mabch  39,  1860— Ordered  to  be  printed. 


Mr.  DuRKEE  submitted  the  following 

REPORT. 

The  Committee  on  Pen»ion8,  to  whom  was  referred  the  petition  of  Bar-- 
bara  Glover,  formerly  the  widow  of  John  Smith,  praying  for  a  pension 
for  the  revolutionary  services  of  said  Smith,  beg  leave  to  report: 

That  the  petitioner  represents  that  her  first  husband,  John  Smith, 
was  a  soldier  in  the  revolution,  and  performed  several  tours  of  service 
in  South  Carolina,  and  in  support  of  this  assumption  files  a  certificate 
from  the  comptroller  of  that  State,  showing  that  several  indents,  or 
certificates,  amounting  to  £97  lis.  5d,  sterling,  were  issued  to  a  soldier 
or  soldiers  named  John  Smith. 

The  name  of  John  Smith  is  not  so  unusual  as  to  warrant  the  infer- 
ence that  her  husband  must  have  performed  all  the  service  indicated  by 
these  certificates,  simply  because  he  bore  that  name ;  yet  that  is  the  only 
link  which  connects  him  with  the  payments. 

In  1850  the  Commissioner  of  Pensions  disallowed  this  claim,  and 
appeals  fi:om  his  decision  were  made  to  Secretaries  Ewing  and  Stewart, 
of  the  Interior  Department,  both  of  whom  affirm  the  decision. 

The  committee,  therefore,  recommend  that  the  prayer  of  the  peti- 
tioner be  denied. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


March  39, 1860.^Ordered  to  be  printed. 


Mr.  Davis  made  the  following 

REPORT. 

[To  accompany  bill  S.  11.] 

The  Committee  on  Military  Affairs  and  the  Militia^  to  whom  was  re- 
ferred Senate  biU  No.  11,  ^^  making  an  appropriaiion/or  the  payment 
ofthe  expenses  incurred  by  the  people  of  the  Territories  of  Oreaon  and 
Washington  in  the  suppression  of  Indian  hostUiiies  therein  j  in  me  years 
1855  avd  1856,"  having  had  the  same  under  consideration^  report  : 

That  a  disastrous  and  general  war  with  the  Indians  existed  in 
Washington  and  Oregon  Territories  in  1855  and  1856,  and  that  these 
Territories  incurred  an  onerous  debt  in  the  prosecution  of  this  war. 

The  threatened  extermination  of  the  whole  white  population 
prompted  the  governor  of  the  Territory  of  Oregon,  as  authorized  by 
the  local  legislature,  to  call  oat  two  regiments  of  mounted  men  (the 
ninth  regiment  being  already  in  the  field)  and,  from  time  to  time, 
other  troops,  within  the  limits  ofthe  laws,  as  the  exigencies  ofthe  ser- 
vice required;  so  that  during  these  hostilities  from  2,500  to  4,500  men 
were  engaged  in  the  defense  of  that  Territory.  In  Oregon  from  one 
to  two  thousand  men  were  called  out,  to  repel  the  savages  who  threat- 
ened to  massacre  the  frontier  population. 

During  the  session  of  1855-6,  the  Oregon  legislature  passed  ^'An 
act  for  the  payment  of  the  volunteers,"  which  allowed  four  dollars 
per  day  for  man  and  horse ;  but  the  Territory  of  Washington  passed 
no  laws  on  the  subject. 

Conceding  the  necessity  for  calling  out  these  volunteers,  and  that 
they  were  called  out  by  competent  authority,  the  obligation  has  been 
recognized  to  reimburse  all  necessary  and  proj^er  expenditures  incurred 
by  these  Territories  in  suppressing  these  hostilities. 

The  Washington  and  Oregon  war  claims  were  presented  for  pay- 
ment in  1856,  when  Congress  authorized  the  Secretary  of  War  to 
appoint  a  board  of  commissioners  to  examine  and  report  them  to  him ; 
and  Captains  A.  J.  Smith  and  Bufiis  Ingalls,  United  States  army,  and 
Hon.  Lafayette  Grover  being  so  appointed,  reported^  in  October,  1857^ 
(Ex.  Doc.  No.  24,Thirty-fifthCongress,  first  session,)  that  the  amount 
due  by  these  Territories  for  this  war  was  $6,011,497  36. 
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The  subject  being  before  the  House  of  Representatives  in  February, 
1859,  it  was  referred  by  the  House  to  the  Third  Auditor  of  the  Treasury 
for  his  examination,  and  his  report  of  Tth  February,  1860,  reviews  the 
claims  in  detail.  (Ex.  Doc.  No.  11,  Thirty-sixth  Congress,  first  ses- 
sion.) As  directed  by  the  House  resolutions,  by  assimilating  the  pay 
of  the  troops  to  the  army  standard,  and  adjusting  the  prices  of  sup- 
plies,  transportation,  &c.,  to  those  paid  by  the  regular  army  in  that 
country  at  the  same  period,  the  auditor  reduced  the  aggregate  amount 
of  claims  to  $2,714,808  58,  a  little  more  than  one  third  of  the  whole 
amount  reported. 

The  commissioners  had  not  authority  to  adjudicate  and  settle  these 
claims  ;  they  were  instructed  to  report  them  to  the  Secretary  of  War, 
and  the  committee,  after  examination  of  their  report,  consider  some  of 
their  allowances  extravagant.  For  example :  |120  per  month  for  the 
pa^  of  mounted  men,  |5  a  bushel  for  oats,  and  $2  for  a  horse-shoe,  are 
prices  stated  for  allowance. 

In  this  connection  it  might  be  proper  to  note,  that  J.  Boss  Brown, 
special  agent  of  the  government,  in  nis  letter  of  4th  December,  1859, 
to  the  Commissioner  of  Indian  affairs,  (Sen.  Doc.  No.  40,)  fully  re- 
views the  origin  of  this  war,  and  at  page  13,  says:  "The  commis- 
sioners at  Vancouver  have  faithfully  and  impartially  performed  their 
duty.  Whatever  sum  they  may  have  decided  upon  in  estimating  this 
war  debt,  I  hold  that  amount  to  be  justly  due,  and  that  Congress  will 
at  once  provide  for  its  extinguishment." 

The  Secretary  of  War,  in  his  annual  report  of  1857-58,  having  had 
before  him  the  abstract  of  these  claims  and  the  report  of  the  commis- 
sioners, (Ex.  Doc.  No.  24,)  says:  "These  officers  entered  upon  their 
duties  on  the  10th  day  of  October,  1856,  and  seem  to  have  labored 
with  great  assiduity  and  patience  in  discharge  of  them,  until  the  20th 
October  last,  when  they  were  brought  to  a  close.  I  have  examined 
this  report  very  carefully,  and  conclude  that,  from  the  data  they  have 
adopted  for  their  guide  as  to  the  prices  for  stores  and  subsistence,  and 
time  of  service  rendered  by  the  men,  it  is  not  probable  a  more  just  and 
accurate  result  could  be  attained  than  these  gentlemen  have  arrived  at. 
The  amount  ascertained  to  be  due  is  a  very  large  one,  and  Congress 
will  have  to  make  provision  for  its  payment,  if  it  is  intended  they  shall 
be  liquidated,  of  which  I  presume  there  can  be  no  doubt." 

An  examination  of  the  Auditor's  report  to  the  House  of  Bepresenta- 
tives  shows  that  two  companies,  Captain  Strong's  and  Captain  Hays's, 
called  out  in  Washington  Territory,  are  not  provided  for  as  to  their 
pay,  while  it  is  admitted  that  they  rendered  the  same  service  as  other 
companies ;  that  allowances  are  made  by  the  commissioners  for  ser- 
vices, &c.,  rendered  to  volunteers  after  they  had  been  discharged  from 
service ;  and  that,  in  some  instances,  the  same  persons  have  been 
allowed  for  services  in  two  or  three  capacities  at  the  same  time. 

The  committee  have  examined  these  claims  with  the  care  their  mag- 
nitude and  importance  required,  and  with  the  view  to  an  equitable 
settlement,  report  a  substitute  for  the  bill  referred  to  them,  and  re- 
commend its  passage. 
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Mr.  Clat  made  the  following 

REPORT. 

[To  accompany  Bill  S.  388.] 

TJie  Committee  on  Commerce ,  to  whom  was  referred  a  bill  '*  To  create  a 
separate  district  upon  the  Pacific  coast  for  the  inspection  of  hvJls  and 
boilers,  and  machinery  of  vessels  propelled  in  whole  or  in  part  by 
steam f"  have  examined  the  same,  and  report: 

That  the  law  now  in  force  in  relation  to  inspection  districts  provides 
for  the  appointment  of  nine  supervising  inspectors,  who  are  required 
to  assemble  at  least  once  in  each  year  to  establish  rules  and  regulations 
for  their  own  conduct,  and  that  of  the  local  boards,  and  also  to  assign 
to  each  of  their  own  number  the  limits  of  territory  within  which  he 
shall  perform  his  duties. 

It  appears  from  a  communication  of  the  Secretary  of  the  Treasury, 
made  in  reply  to  a  letter  from  the  chairman  of  your  committee,  that 
the  distribution  made  by  the  inspectors  is  ^^  extremely  unequal  and 
inadequate  to  enforce  the  security  contemplated  by  the  act.     Two  sup-  i 

ervising  inspectors  were  assigned  to  the  comparatively  small  extent  of  I 

territory  watered  by  the  Ohio ;  while  the  State  of  Florida  south  of  | 

Cape  Sable,  Alabama,  Mississippi,  Louisiana,  Tennessee,  and  Arkan-  | 

sas,  on  the  Mississippi  river  up  to  Napoleon,  the  whole  of  Texas,  and  | 

the  Pacific  coast  of  the  United  States,  comprising  more  than  one  half  I 

of  the  coasts  and  rivers  of  the  United  States,"  ♦  ♦  ♦  "  were  assigned  ta  ! 

a  single  supervising  inspector.     The  remaining  territory  of  the  United  ' 

States  was  divided  among  the  eight  other  supervising  inspectors,  ap- 
parently without  much  regard  to  their  relative  responsibilities  in  en- 
forcing the  act."  *♦**♦♦* 

'*  The  purpose  to  be  attained  by  this  measure  is  to  have  a  supervis- 
ing inspector,  under  the  act  of  1852,  located  on  the  Pacific  coast.  The- 
department  has  long  regarded  such  location  as  necessary  and  proper, 
but  has  no  power  in  the  matter.  The  nine  supervising  inspectors  au- 
thorized by  the  present  law  are  regarded  by  this  department  as  amply 
BuflScient,  if  properly  located,  to  carry  out  the  act  ot  1852."    ♦   *   ♦ 

'*  A  proper  territorial  distribution  of  their  duties  under  the  act 
might  doubtless  be  made  by  the  direct  legislation  of  Congress ;  but  to 
change  such  distribution  in  conformity  with  the  varying  local  impor- 
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tance  in  this  respect  of  different  sections  of  the  United  States,  would 
require  new  legislation.  For  the  purpose,  therefore,  of  obviating  the 
inconveniences  and  evils  which  the  proposed  measure  is  intended  to 
provide  for  in  fact,  I  have  the  honor  to  recommend  that  the  Secretary 
of  the  Treasury  be  invested  by  law  with  power  to  assign  to  the  several 
supervising  inspectors  of  steamers,  appointed  under  the  act  of  1852, 
the  territorial  districts  within  which  they  shall  respectively  discharge 
their  official  duties,  and  rearrange  such  districts  from  time  to  time  as 
the  public  interest  may  require." 

In  compliance  with  the  recommendations  of  the  Secretary,  the  com- 
mittee beg  leave  to  report  the  accompanying  bill  as  a  substitute  for  the 
one  referred  to  them. 
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Mr.  Simmons  made  the  following 
REPORT. 

[To  accompany  Bill  S.  341.1 

The  Committee  on  Claims^  to  whom  was  r^erred  various  memorials^ 
asking  payment  for  the  recapture  and  destruction  of  the  frigate  PhUor 
ddphia,  in  the  harbor  of  Tripoli,  in  the  year  1804^  submit  the 
foUounng  rqport : 

Daring  our  memorable  contentions  for  the  freedom  of  navigation  of 
the  Mediterranean,  and  after  the  war  with  Tripoli  had  commenced,  a 
small  squadron,  under  the  command  of  Commodore  Preble,  (the  United 
States  frigate  Constitution  being  the  flag-ship,)  was  dispatched  by  our 
government,  for  the  purpose  of  carrying  on  hostilities  against  that 
despotic  power,  and  to  brmg  it  to  terms. 

The  United  States  frigate  Philadelphia,  one  of  the  squadron,  com- 
manded by  Captain  Bainbrid^e,  when  cruising  oflF  the  harbor  of  Tripoli, 
struck  upon  the  rocks  lying  m  the  immediate  vicinity  of  the  fortifica- 
tions, and  was  stranded.  Finding  it  impossible,  after  using  every 
exertion,  to  get  off  his  vessel,  or  to  resist  the  overwhelming  force  of  the 
enemy^  Captain  Bainbridge  had  to  surrender;  and  his  officers  and 
men  were  made  prisoners,  and  removed  to  the  dungeons  of  the  city 
fortifications.  The  frigate  subsequently  was  got  off  the  rocks  by  the 
Tripolitans,  having  sustained  but  little  injury,  and  was  removed  by 
them  within  pistol  shot  of  the  Tripolitan  navy,  and  made  ready  for 
sea.  More  than  one  hundred  pieces  of  heavy  cannon  were  mounted 
on  board  the  different  vessels  of  the  Tripolitans,  manned  by  upwards 
of  one  thousand  seamen;  and  the  whole  lay  within  the  immediate 
protection  of  formidable  land  batteries,  consisting  of  one  hundred  and 
fifteen  pieces  of  heavy  artillery,  and  within  sight  of  a  force  of  twenty 
thousand  troops,  stationed  in  the  city  and  its  vicinity. 

The  loss  of  this  fine  frigate  and  her  noble  crew  was  seriously  felt, 
and  proved  a  great  detriment  to  the  American  squadron,  in  carrying 
on  efficient  operations  against  an  active  enemy. 

Under  these  circumstances,  so  annoying  to  our  squadron,  the  then 
Lieutenant  Decatur  conceived  the  bold  idea  to  recapture  the  frigate 
Philadelphia  with  his  vessel,  the  United  States  schooner  Enterprise, 
which  he  then  commanded,  and  communicated  his  plan  of  operation 
to  Commodore  Preble.     The  commodore  was  fully  impressed  with  the  ^ 
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importance  of  so  daring  an  act,  and  approving  of  the  plan,  accepted 
the  offer  of  Lieutenant  Decatur's  services.  But  sensible  that  success 
must  depend  on  the  secrecy,  celerity,  and  gallantry  of  its  execution, 
and  that  an  attempt  to  bring  out  the  frigate,  if  captured,  would  in  all 
probability  be  attended  with  too  great  hazard  and  loss  of  life,  gave 
peremptory  orders  to  set  fire,  after  capture,  to  every  accessible  part  of 
the  frigate,  and  after  "blowing  out  her  bottom,"  to  abandon  her. 

In  compliance  with  this  permission,  and  his  orders,  Lieutenant 
Decatur  manned  a  small  ketch  of  about  sixty  tons,  (which  he  had 
recently  captured, and  named  by  Commodore  Preble,  the  "Intrepid,") 
with  seventy  officers  and  men,  volunteers  from  his  own  vessel,  and 
sailed  from  Syracuse,  where  the  American  squadron  lay,  on  the  3d 
February,  1804. 

He  had  an  unusually  stormy  passage,  and  arrived  on  the  16th  fol- 
lowing off  the  coast.  After  perfecting  all  his  arrangements,  he  ran 
after  dark  into  the  harbor  of  Tripoli,  disguising  his  movements  as 
much  as  possible  to  deceive  the  enemy,  by  whom  he  was  observed  and 
suspected,  and  at  about  10,  p.  m.,  lay  his  vessel  boldly  alongside  the 
Philadelphia,  boarded  and  carried  her  sword  in  hand  in  the  most 
gallant  style,  after  a  severe,  though  short  conflict  on  the  decks  of  the 
frigate,  in  which  upwards  of  twenty  of  the  enemy  were  slain,  and  the 
rest  driven  below  or  overboard. 

The  capture  was  made  with  such  gallant  daring,  and  with  so  many 
concurring  favoring  circumstances,  that  in  the  opinion  of  many,  the 
frigate  could  easily  have  been  carried  out  of  the  harbor,  and  again 
added  to  the  American  squadron.  But  the  peremptory  orders  of  Com- 
modore Preble  forbade  such  an  attempt,  and  after  deliberately  setting 
the  captured  vessel  on  fire,  as  directea  in  his  instructions,  and  remain- 
ing on  board  ^^  until  the  fire  had  communicated  to  the  rigging  and 
tops,"  Decatur  abandoned  her  to  her  fate,  bringing  off  his  wnole  crew, 
under  a  heavy  fire  iVom  the  batteries  and  shipping,  without  the  loss 
of  a  man,  (having  but  one  slightly  wounded,)  and  rejoined  the  Ameri- 
can squadron. 

The  details  of  this  heroic  transaction  are  ^iven  at  large  in  House 
Doc.  No.  27,  22d  Congress,  1st  session,  contaming  the  memorials  of 
Mrs.  Susan  Decatur  and  Mrs.  Mary  Preble,  accompanied  by  commu- 
nications and  reports  of  Commodore  E.  Preble,  the  then  lieutenants 
Stephen  Decatur,  Charles  Stewart,  and  others. 

Amongst  the  many  precedents,  which  the  legislation  of  Congress 
affords  for  this  measure  of  justice,  the  committee  will  only  refer  to  the 
act  of  March  3,  1813,  (2  Statutes  at  Large,  page  818,)  which  provides 
for  the  payment  to  Captain  Hull,  of  the  frigate  Constitution,  his  officers 
and  crew,  the  sum  of  fifty  thousand  dollars,  for  the  capture  and 
destruction  of  the  British  frigate  Guerriere,  and  the  like  sum  to  Captain 
Bainbridge,  his  officers  and  crew,  for  the  capture  and  destruction  of 
the  British  frigate  Java.  To  which  may  be  added  the  British  sloop- 
of-war  Hermes,  destroyed  by  the  garrison  of  Fort  Boyer,  Mobile  Point, 
in  September,  1814,  and  paid  for  by  act  of  Congress. 

Congress  also  paid  for  the  capture  and  destruction  of  the  Peacock, 
the  Penguin,  the  Avon,  and  Reindeer,  and  several  other  vessels. 

The  people  have  an  abiding  interest  in  the  achievements  won  under 
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the  flag  of  our  common  country;  they  give  strength  to  the  national 
institutions^  and  at  this  day,  in  considering  the  hlessings  which  have 
descended  to  us  from  our  ancestors,  we  may  regard  the  renown  which 
they  acquired  as  among  the  chief,  and  this  capture  now  provided  for,  as 
one  of  the  most  famous. 

The  value  of  the  recaptured  frigate  Philadelphia,  with  her  arma- 
ment and  stores,  was  estimated  at  between  two  and  three  hundred 
thousand  dollars,  but  intrinsically  of  far  greater  value  to  the  belige- 
rents  at  the  time  of  capture  and  recapture. 

To  do  an  act  of  justice  to  the  families  of  those  engaged  in  that 
achievement,  so  fruitful  in  subsequent  glorious  results,  the  committee 
report  the  accompanying  bill. 
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Mr.  Thomson  submitted  the  following 

REPORT. 

TTie  Committee  on  PensionSy  to  whom  was  re/erred  the  petition  of  John 
Jordan,  praying  for  an  increase  of  his  pension,  beg  leave  to  report: 

That  it  appears  the  petitioner  served  in  the  war  with  Mexico,  where, 
from  exposure,  he  was  attacked  by  disease,  which  has  resulted  in  his 
total  disability. 

He  was  allowed  a  pension  at  the  proper  oflBce  for  total  disability,  ($8 
per  month,)  commencing  on  the  9th  July,  1859,  the  date  of  the  com- 
pletion of  the  testimony,  and  he  now  prays  that  he  may  be  granted  a 
pension  from  the  date  of  his  discharge  to  the  9th  July,  1859,  when 
nispresent  pension  commenced. 

Elis  case  is  a  meritorious  one,  as  it  appears  he  is  now  insane  from 
the  results  of  the  disease  contracted  wnile  in  the  service,  yet,  in  the 
absence  of  any  change  in  the  general  laws,  his  case  cannot  be  made  an 
exception  to  others  equally  meritorious. 

The  committee  therefore  recommend  that  the  prayer  of  the  petitioner 
be  denied. 
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I 

Mr.  Thomson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  346.] 

The  Committee  on  PensionSy  to  whom  was  referred  the  petition  of  Joseph 
PcUteej  corporal  in  the  thirty-fourth  regiment  United  iStates  infanlry^ 
having  had  the  same  under  oonsiderationy  beg  leave  to  report: 

That  it  appears  from  the  rolls  that  the  petitioner  enlisted  in  the 
thirty-fourth  regiment  United  States  infantry^  on  the  23d  April,  1813. 
It  also  appears  that,  when  he  entered  the  service,  he  was  rohust  and 
vigorous,  and  that,  when  he  returned  in  1814,  he  was  in  feeble  health, 
owing  to  the  exposures  and  hardships  he  endured  during  the  cam- 
paign ;  that,  from  the  time  he  left  the  service,  he  has  never  been  able 
to  perform  half  the  daily  labor  he  could  endure  at  the  time  of  his  en- 
listment ;  and  that,  for  the  last  eighteen  years,  he  has  rarely  been  able 
to  do  any  work ;  fhat  he  is  now  poor  and  entirely  destitute  of  property, 
and  dependent  on  charity  for  the  support  of  himself  and  wife,  who  is, 
and  has  been  for  many  years,  in  very  feeble  health,  and,  therefore, 
prays  a  pension. 

The  statement  of  the  petitioner  is  fully  corroborated  by  Hon.  J.  D. 
Earns  worth,  who  was  his  lieutenant  during  the  period  in  which  he 
served,  and  since  judge  of  the  court  of  probate,  Joshua  Gould,  and  Asa 
Laughtons,  his  comrades. 

Amos  Townsend,  a  practising  physician  for  more  than  forty  years, 
and  residing  in  the  same  neighborhood,  although  not  in  service,  knew 
petitioner  was  a  healthy  man  when  he  entered  the  service,  and  knows 
that,  when  he  returned,  he  was  afflicted  with  the  inflammatory  rheu- 
matism, which  has  since  become  chronic;  that  his  present  disability 
was  occasioned  by  fatigue  and  exposure  while  in  the  service  of  the 
United  States,  and  that  he  is  now  totally  disabled. 

T.  S.  Lynde,  a  practising  physician,  testifies  to  the  same  facts,  and 
says  that  ever  since  he  has  known  the  petitioner,  which  is  for  more 
than  twenty  years,  he  has  been  afflicted  with  a  chronic  rheumatism, 
and  for  several  years  past  that  this  disorder  has  been  occasionally 
translated  to  his  stomach  and  lungs,  producing  a  painful  affection  of 
the  former  organ,  and  hurried  respiration  to  such  a  degree  as  to  render 
his  disability  total. 
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Hon.  James  Bates,  late  a  representative  in  Congress,  who  was  sur- 
geon's mate  of  the  thirty-fourth  regiment,  during  the  campaign,  with 
the  petitioner,  and  was  present  with  him  during  the  disastrous  march 
down  the  Chataguay  river,  25th  November,  1813,  corroborates  the 
statements  of  Drs.  Townsend  and  Lynde. 

From  the  foregoing  testimony  in  the  case,  the  committee  are  of  the 
opinion  that  the  disability  of  the  petitioner  was  caused  from  exposure 
and  hardships  he  endured  in  the  campaign  of  1813 ;  and,  therefore, 
beg  leave  to  report  a  bill  and  recommend  its  passage. 
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Mr.  HEifPHiLL  made  the  following 

REPORT. 

[To  accompany  BaU  S.  367.] 


The  Committee  on  Patents  and  the  Patent  Office^  to  whom  was  referred 
the  mem/OTxal  of  Frederick  E,  Sickds^  the  inventor  of  an  improvement 
in  the  eteamrengine  knoton  as  the  '^  Sideds'  cmfroff^'  asking  that  a  law 
may  be  passed  authorizing  the  Commissioner  of  Patents  to  reexamine 
his  apjHtoation  for  an  extension  of  his  patent  for  the  term  of  seven 
yearsy  have  adopted  the  report  made  to  the  Senate  at  the  last  session 
of  CongresSy  with  some  modificaiionSy  and  beg  leave  to  submit  the  same 
to  the  Senate  J  as  follows: 

The  memorialist  was  the  inventor  of  an  improvement  in  the  steam 
engine,  known  as  the  '^Sickels'  cut-off/'  for  which  he  obtained  a 

fatent  on  the  20th  day  of  May,  1842,  for  the  term  of  fourteen  years, 
'revious  to  the  expiration  of  the  jpatent,  on  the  20th  of  May,  1856, 
the  memorialist  made  an  application  to  the  Commissioner  of  Patents 
for  an  extension  for  seven  years.  Testimony  was  accordingly  taken, 
and  the  case  set  for  hearing  before  the  Commissioner  for  the  6th  day 
of  May,  1866. 

The  first  section  of  the  act,  approved  May  27,  1848,  amending  the 
law  providing  for  the  extension  of  patents,  provides  that  the  Odm- 
missioner  shall  reTer  the  application  '^to  the  principal  examiner  hav- 
ing charee  of  the  class  of  inventions  to  which  such  case  belongs,  who 
shall  make  a  full  report  to  said  Commissioner  of  the  said  case,  and 
particularly  whether  the  invention  or  improvement  secured  in  the 
patent  was  new  and  patentable  when  patented,"  &c.  The  case  now 
under  consideration  was  duly  referred  to  the  examiner,  who  reported 
on  the  3d  day  of  May,  two  days  before  the  final  hearing  by  the  Com- 
missioner, that  the  evidence  was  '^neither  full  nor  clear,''  and  that, 
from  a  ftill  reading  of  the  voluminous  testimony,  it  appeared  that 
Mr.  Sickels  was  '^not  the  ^original  and  first  inventor'  of  the  drop 
valve  and  dash  pot  as  covered  by  the  claims  allowed  him  in  the  patent. 
The  examiner  mrther  reported  that  ''of  the  other  questions  mvolved 
under  an  application  for  the  extension  of  a  patent,  they  can  all,  as 
applied  to  tnis  application,  be  answered  affirmatively.  The  invention 
of  the  drop  valve  cut-off  is  one  of  much  merit,  value,  and  usefulness. 
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It  is  eyident  from  the  papers  filed  on  this  application,  that  Mr.  SickeU 
has  given  earnest  attention  to  the  introduction  of  the  invention. " 

The  Commissioner's  decision  against  the  extension  is  dated  the  20th 
of  Maj,  1856,  the  date  of  the  expiration  of  the  patent.  In  reviewing 
the  case,  he  refers  to  the  act  of  1848,  already  quoted,  and  the  decision 
of  the  examiner  that  this  invention  '^  was  not  new  and  patentahle  at 
the  time  it  was  patented,"  and  remarks  that  he  is  in  douot '' whether 
it  is  proper  for  the  Commissioner  to  review  such  a  decision  of  the  exam- 
iner^ inasmuch  as  the  law  devolves  this  duty  entirely  on  the  examiner, 
differing  in  this  particular  from  other  examinations,  which  are  con- 
templated to  be  made  constructivdy  by  the  Commissioner  himself.  At 
all  events,  I  should  feel  unwilling  to  reverse  the  decision  of  the  exam- 
iner in  such  cases,  unless  clearly  satisfied  of  such  decision  being  erro- 
neous." The  Commissioner  then  proceeds  to  say:  ^^I  have,  however, 
in  the  present  case,  undertaken  to  review  such  a  decision.  I  see  some 
reason  to  doubt  the  correctness  of  the  decision  of  the  examiner,  but 
not  sufficient  to  cause  the  scale  to  preponderate  decidedly  in  the  con- 
trary direction.  The  testimony  is  conflicting  and  voluminous.  The 
time  which  I  have  been  enabled  to  bestow  upon  the  case  has  not  been 
sufficient  to  enable  me  to  give  it  that  complete  analysis  which  would 
enable  me  to  come  to  a  conclusion  entirely  satisfactory  to  myself,  and 
I  feel,  therefore,  compelled,  somewhat  reluctantly,  to  refuse  the 
extension." 

It  appears  that  three  suits  at  law,  involving  the  question  of  the 
originality  of  the  invention,  have  been  decided  in  favor  of  Mr.  Sick- 
els  and  his  assignees,  upon  substantially  the  same  evidence  that  was 
submitted  to  the  Commissioner  of  Patents  to  sustain  the  application 
for  an  extension.  Two  of  these  decisions  have  been  examined  bj 
the  committee.  In  December,  1843,  a  suit  was  tried  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York,  be- 
fore Judge  Betts,  being  an  action  against  John  F.  Rodman  for  an  in- 
fringement of  the  Sickels  patent.  An  issue  in  this  case  was  that  Mr. 
Sickels  was  not  the  '^original  inventor."  Without  recapitulating  the 
evidence  then  presented,  or  the  rules  of  law  laid  down  by  the  court, 
it  is  sufficient  to  state  that  a  verdict  was  rendered  by  the  jury  for  the 
pliAntiff,  sustaining  the  originality  and  genuineness  of  the  patent  at 
all  points.  The  same  issue  was  decided  in  a  more  recent  case,  tried 
before  Judge  Grier,  in  September,  1856,  in  the  circuit  court  of  the 
United  States  for  the  district  of  New  Jersey,  and  since  the  expiration 
of  the  patent,  against  the  Gloucester  Manufacturing  Company  for 
an  infringement.  Upon  the  question  whether  Frederick  E.  Sickels 
was  the  first  and  original  inventor  of  the  improved  machine  claimed 
in  his  patent  of  May  20,  1842,  Judge  Grier  decided:  **  On  this  point, 
I  must  say  that,  after  a  careful  examination  of  the  very  voluminouB 
and  contradictory  testimony  relating  to  it,  I  feel  satisfied  that  Fred- 
erick E.  Sickels  is  the  first  inventor  of  the  improved  machinery  for 
effecting  a  cut-oflF  in  steam  engines,  as  described  in  his  patent" 
The  uniform  decisions  of  the  courts  in  the  only  cases  tried  involving 
the  question  of  originality  have  sustained  the  claim  of  Mr.  Sickels  as 
the  original  inventor. 

As  these  decisions  of  the  courts,  made  both  before  and  after  the 
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report  of  the  examiner  in  the  Patent  Office,  are  in  conflict  therewith, 
the  committee  are  of  opinion  that  there  are  grounds  for  supposing 
that  the  examiner  committed  an  error,  which  would  have  been  cor- 
rected by  the  Commissioner  of  Patents  had  he  been  clear  as  to  his 
power  to  revise  the  opinion  of  the  examiner,  or  time  permitted  for  him 
to  fully  investigate  the  case. 

On  the  question  as  to  whether  Mr.  Sickels  has  ever  been  remunerated 
for  his  time,  trouble,  and  expenditures  in  getting  up,  introducing,  and 
perfecting  his  invention,  your  committee  are  satisfied  that  he  has  not 
been  remunerated.  Tour  committee  have  in  proof  in  the  papers  on 
file  that  whilst  the  invention  of  the  memorialist  is  of  unquestioned 
utility  and  merit,  yet  notwithstanding  these  facts,  firom  the  pressure  of 
circumstances  he  was  compelled  to  dispose  of  his  invention  to  other 
parties,  in  order  to  raise  the  means  of  perfecting  his  invention,  procuring 
a  patent  therefor  and  introducing  it  into  use,  and  that  the  assignees  or 
purchasers  were  the  parties  benefited,  and  not  the  meritorious  origina- 
tor of  the  invention. 

Tour  committee  respectfully  submit  that,  in  their  judgment,  justice 
demands  that  the  memorialist  should  have  the  further  protection  to 
his  invention  which  an  extension  for  seven  years  will  give  him.  They 
therefore  report  a  bill  authorizing  the  Commissioner  of  Patents  to  re- 
hear the  application,  and  to  grant  an  extension  of  seven  years  if  the 
claimant  be  entitled  to  it  under  the  laws  regulating  renewals  of 
patents.  The  committee  have  so  drawn  the  bill  as  in  their  opinion  to 
protect  the  rights  of  those  who  may  have  adopted  or  used  the  inven- 
tion since  the  expiration  of  the  patent,  20th  May,  1856. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1860.— Ordered  to  be  printed. 


Mr.  Polk  made  the  following 

REPORT. 

[To  accompany  bill  S.  368.] 

The  Committee  on  Foreign  Belationa,  to  whom  was  referred  the  daim  of 
the  legal  repreeentatives  of  John  Forsyth,  deceased^  having  maturely 
considered  the  same,  beg  leave  to  report: 

That  they  fiilly  concur  in  the  report  made  hy  the  said  Committee  on 
Foreign  Belations  to  the  Senate  of  the  United  States  at  the  first  session 
of  the  Thirty-fifth  Congress^  and  adopt  the  same  as  their  report  on  said 
claim  to  the  Senate  at  this  present  Congress: 

In  thb  Senate  of  the  United  States,  May  20,  1858. 

The  Committee  on  Foreign  ReUUiona,  to  whom  was  referred  the  daim  of 
the  legal  representatives  of  John  Forsyth,  having  maturdy  considered 
the  same,  beg  leave  to  report: 

That  the  late  John  Forsyth  was  appointed  minister  of  the  United 
States  to  the  court  of  Spain  on  the  16th  of  February,  1819,  and  served 
in  that  capacity  from  the  18th  February,  1819,  the  day  he  entered 
upon  the  duties  of  the  office,  until  the  3d  March,  1823,  the  day  it 
terminated,  embracing  a  period  of  four  years  and  sixteen  days.  He 
was  allowed  the  usual  outnt,  equal  to  one  year's  salary,  and  his  infit, 
equal  to  one  quarter's  salary ;  also  the  sum  of  |4,313  69  for  his  con- 
tingent expenses  during  the  period  of  his  mission. 

Thus  stated : 

For  amount  of  outfit... |9,000  00 

For  salary,  four  years  and  sixteen  days,  at  |9,000 36,350  00 

For  contingent  expenses,  allowed  in  the  adjustment  of  his 

accounts 4,313  69 

For  infit,  equal  to  one  quarter's  salary 2,250  00 

51,913  69 
To  which  is  to  be  added  the  following  items, 
which  entered  into  his  accounts,  and  which  were 
allowed  to  him,  viz:  r^^^^T^ 
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Amount  paid  F.  C.  Fentwick |200  00 

Amount  paid  for  destitute  seamen 1,319  45 

|1,579  45 

53,493  14 
By  warrant  in  favor  of  treasurer 194  52 

53,687  66 
To  liquidate  the  above,  the  following  pay- 
ments were  made  to  him,  viz : 

To  warrants,  per  Register's  certificate |18,309  00 

To  drafts  on  Baring  Brothers  &  Co.,  from  10th 

September,  1819,  to  8th  April,  1823,  £6,495 

4«.  W.,  at  par,  is , 28,867  67 

To  amount  allowed  Thomas  L.  Brent,  as  acting 

charge  d'affaires,  during  the  absence  of  Mr. 

Forsyth 1,813  86 

To  warrant  on  the  Treasurer 3,289  82 

52,280  35 

Balance  due  Mr.  Forsyth 1,407  31 


This  balance  of  |1,407  31  was  charged  to  Mr.  Forsyth,  in  the  ad- 
justment of  his  accounts,  as  gain  and  exchange  on  the  drafts  drawn  br 
him  on  the  London  bankers,  viz  : 

On  £2,025  1».  3rf.,  per  report  No.  991,  $882  18 
On  £1,690  9».  Irf.,  per  report  No.  1203,  389  44 
On  £2,779  13«.  5rf.,  per  report  No.  1332,    135  67 


1,407  29 


The  salary  of  Mr.  Forsyth  was  due  and  payable  to  him  at  Madrid, 
his  place  of  residence  in  Spain.  The  United  States  deposited  money 
with  Baring  Brothers,  of  London,  their  bankers,  which  was  to  be  drawn 
on  by  Mr.  Forsyth,  in  payment  of  his  salary.  Accordingly  the  com- 
mittee find  that  the  amount  as  above  stated  was  drawn  for  by  Mr. 
Forsyth  upon  Baring  Brothers,  of  London,  and  that  instead  of  gaining 
by  this  sale,  Mr.  Forsyth  actually  incurred  losses. 

In  selling  his  drafts,  the  pounds  sterling  English  currency,  in  the 
hands  of  Baring  Brothers,  were  first  converted  into  pesos  of  Spanish 
currency,  or  into  francs,  of  French  currency,  and  then,  in  stating  his 
accounts  by  the  United  States  accounting  officers,  these  pesos  and  francs 
are  changed  into  the  dollars  and  cents  of  the  currency  of  the  United 
States. 

The  committee  find  that  whilst  Mr.  Forsyth  was  minister  at  Madrid, 
the  Spanish  peso  was  worth  only  36  pence  of  English  currency,  and 
only  66f  cents  of  United  States  currency.     But  in  making  up  the  ac- 
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counts  of  Mr.  Forsyth  at  the  United  States  Treasury  Department,  the 
Spanish  peso  is  charged  to  Mr.  Forsyth  as  being  worth  40^  pence  of 
English  currency,  and  75  cents  of  the  currency  of  the  United  States. 
It  was  by  thus  erroneously  estimating  the  peso  at  75  cents  of  United 
States  CTlrrency,  instead  of  66f  cents,  its  true  value,  that  a  seeming 
gain  was  shown  to  have  been  made  by  Mr.  Forsyth  in  the  sale  of  his 
drafts  on  London;  whereas,  in  point  of  fact,  he  incurred  an  actual 
loss,  as  is  shown  by  estimating  tne  peso  at  its  true  value  in  American 
currency,  which  is  66§  cents. 

That  the  Spanish  peso  was  estimated  at  75  cents  of  tbe  currency  of 
the  United  States,  in  making  up  Mr.  Forsyth's  account  at  the  Trea- 
sury Department,  a  simple  arithmetical  calculation  will  at  once  de- 
monstrate. The  process  is  simply  to  take  the  dumber  of  pesos  realized 
by  the  sale  of  each  one  of  his  drafts  and  multiply  the  same  by  75  cents. 

So  also,  in  like  manner,  an  arithmetical  calculation  demonstrates 
the  value  of  the  peso  of  Spanish  currency  to  be  36  pence  of  English 
currency,  as  thus : 

According  to  Kelly's  Cambist,  published  in  London,  in  1821,  which 
is  to  be  found  in  the  State  Department,  and  which  is  considered  to  be 
4  of  unquestionable  authority,  the  English  sovereign,  or  pound  sterling, 
contains  113.01  grains  of  pure  gold ;  and  the  quadruple  pistole  of 
1801,  or  doubloon,  contains  360.05  grains.  (See  Kelly's  Cambist,  vol. 
2,  page  158.)  Then  we  have  this  proportion  :  As  113,  the  number  of 
grains  in  one  pound  sterling,  are  to  240,  the  number  of  pence  in  one 
pound,  so  are  360,  the  number  of  grains  in  one  doubloon,  to  765  pence. 
Thus  showing  the  doubloon  to  be  equal  to  765  pence  of  Englisn  cur- 
rency. 

But  the  doubloon  is  equal  to  16  hard  dollars  of  20  reals  vellon  ;  or, 
in  other  words,  to  320  reals.  (1  Kelly,  317,  and  2  Kelly,  88.)  And 
the  real  contains  34  maravedis.  (1  Kelly,  316.)  And  the  dollar  of 
exchange,  in  Spain,  contains  15  reals  and  2  maravedis  vellon,  or  512 
maravedis. — (See  1  Kelly,  page  317.) 

We  then  state  this  proportion:  As  320  reals,  or  (320x34)  10,880 
maravedis,  the  number  in  the  doubloon,  are  to  785,  the  number  of 
pence  in  a  doubloon,  so  are  15  reals,  and  2  maravedis  vellon,  or  512 
maravedis,  the  nimiber  in  the  dollar  of  exchange,  to  36  pence.  Thus 
the  Spanish  peso  is  demonstrated  to  be  equal  to  36  pence  English 
currency. 

And  that  36  pence,  English  currency,  are  equal  to  66f  cents  of  our 
currency,  is  demonstrated  by  the  following  proportion:  As  240,  the 
number  of  pence  in  the  pound  sterling,  are  to  444  cents,  the  value  of 
the  pound  sterling  in  our  currency,  so  are  36  pence  to  66.6  cents. 

A  few  of  his  drafts,  the  committee  find,  were  sold  by  Mr.  Forsyth 
for  francs  of  French  currency  instead  of  pesos ;  and  as  in  the  case  of  the 
peso,  so  in  case  of  the  franc,  the  latter,  in  stating  his  account  at  the 
Department  of  the  Treasury,  was  estimated  to  him  at  too  high  a  value, 
or,  what  is  the  same  thing,  the  pound  sterling  was  estimated  to  him 
as  being  worth  only  25.05  francs,  instead  of  25.25  francs,  its  true  value. 
An  examination  of  the  accounts  and  vouchers  will  show  at  what  value 
in  francs  the  pound  sterling  was  estimated  to  Mr.  Forsyth.  And  what 
the  true  value  of  the  pound  sterling  is  in  francs  is  shown  thus :  The 
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40  francs  coin  of  France  contains  179  grains  of  pure  gold.  (See  2 
Kelly's  Cambist,  p.  158.)  Of  course,  one  franc  contains  (179  divided 
hj  40,  or)  4.475  grains. 

We  have  already  seen  that  the  pound  sterling  contains  113  grains. 
And  to  ascertain  how  many  francs  there  are  in  one  pound  sterling,  we 
have  only  "to  divide  113  by  4.475.  The  process  gives  us  (113-7-4.475) 
25.25. 

Your  committee  have  procured  from  the  Treasury  Department  a 
statement  showing  all  the  drafts  drawn  by  Mr.  Forsyth  upon  London, 
and  also  the  amount  of  gain  charged  against  him  upon  the  same,  in 
making  up  his  accounts,  by  the  accounting  officer  of  the  treasury. 
They  have  also  procured  copies  of  the  vouchers  furnished  the  depart- 
ment by  Mr.  t^orsyth,  showin{<  the  rates  at  which  he  sold  these 
several  drafts  respectively,  whether  sold  for  pesos  or  francs.  And 
they  have  caused  elaborate  and  accurate  calculations  of  the  losses  and 
gains  which  were  in  fact  really  incurred  or  realized  upon  the  sale  of 
each  one  of  them  to  be  made.  And  they  find,  that  instead  of  realizing 
gains  upon  the  sale  of  each  one  of  them,  Mr.  Forsyth  actually  sus- 
tained loss  upon  the  sale  of  all  of  them  except  two;  and  that  the  ag- 
gregate of  his  losses  amounted  to  $760  81,  while  the  aggregate  of  his 
gains  was  but  |28  04,  showing  an  excess  of  loss  over  gain  of  $732  77. 
Whereas,  in  the  account  made  up  with  him  at  the  Treasury  Depart- 
mentj  he  is  charged  with  the  sum  of  $1,407  29  as  gain  upon  the  sale 
of  his  drafts  on  London.  It  follows,  therefore,  that  he  stands  charged, 
in  the  account  made  up  with  him  at  the  department,  with  $2,140  06 
more  than  he  ought  to  have  been  charged  with.  In  other  words,  U|K)n 
the  final  settlement  of  his  account,  the  United  States  was  really  in- 
debted to  Mr.  Forsyth  in  the  last-named  sum,  which  the  committee 
think  ought  to  be  reftmded  to  his  legal  representatives,  and  they  re- 
port a  bill  accordingly. 

Tour  committee  also  submit  herewith  their  calculations  named 
above. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Apeil  5,  1860 — Ordered  to  be  printed. 


Mr.  Harlan  made  the  following 

REPORT. 

[To  accompany  Bill  S.  371.] 

The  Committee  on  PtMic  Lands^  to  whom  was  referred  the  petition  of 
the  settlers  on  the  ^^Fort  Atkinson  military  reservation  and  old  Indian 
agency,'*  praying  the  right  of  preemption,  have  had  the  same  under 
considercUion,  and  respectfully  report: 

In  reply  to  the  inquiry  made  by  your  committee  at  the  War  Depart- 
ment, they  were  informed  that  "all  the  buildings  and  movable 
property  on  it  were  sold  several  years  ago,  and  the  site  can  never  be 
required  a^ain  for  any  military  purpose.  If  the  lands  liave  not  already 
been  sold,  it  would  be  advisable  to  turn  them  over  to  the  Department 
of  the  Interior." — (See  letter  hereto  attached^ 

On  application  to  the  Department  of  the  Interior  for  information, 
the  Commissioner  of  the  General  Land  Office  says: 

"  It  appears,  from  the  records  of  this  office,  that  sections  8  and  17, 
the  east  half  of  section  T,  and  the  east  half  of  section  18,  township  96 
north,  range  9  west,  5th  principal  meridian,  Iowa,  were  reserved  for 
Fort  Atkinson  by  the  Secretary  of  War,  on  16th  August,  1849,  and 
relinquished  as  being  no  longer  needed  for  military  purposes,  by  his 
letter  to  the  Secretary  of  the  Interior  of  10th  January,  1851. 

"The  tracts  described  are  now,  therefore,  in  the  category  of  lands 
within  an  abandoned  military  site,  under  the  control  of  the  War 
Department,  and  not  subject  to  the  operation  of  existing  land  laws 
through  this  office.  By  the  sixth  section  of  the  act  of  12th  June,  1858, 
these  lands  are  not  subject  to  sale  or  preemption  under  any  of  the  laws 
of  the  United  States  ;  hence  the  application  of  the  settlers  to  Congress 
for  relief.  Under  the  act  approved  July  30, 1856,  vol.  11,  p.  453,  chap. 
66,  Mrs.  Caroline  Newington  entered  east  half  of  section  7,  and  west 
half  of  section  8,  township  96  north,  range  9  west,  for  which  a  patent  was 
issued." 

The  War  Department,  having  abandoned  these  three  sections  of  land, 
and  Congress  having  authorized,  by  special  act,  the  sale  of  the  most 
valuable  section,  embracing  the  improvements  and  public  buildings, 
at  the  minimum  price,  the  people  were  justified  in  believing,  and 
doubtless  did  believe,  the  residue  to  be  subject  to  preemption,  as  other 
public  lands,  as  they  allege  in  their  petition.     They  have  occupied  and 
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improved  these  lands  in  good  &ith  in  quanties  varying  from  forty  to 
one  hundred  and  sixty  acres  each.  To  exclude  them  from  their  homes 
and  the  improvements  which  constitute  the  total  possessions  of  many 
of  them,  would  be  a  hardship  which  your  committee  cannot  recommend. 
Tour  committee  would  also  report  that  these  lands  are  valuable  only 
for  agricultural  purposes,  and  were  not  at  the  time  of  their  settlement 
worth  more  than  |1  25  per  acre.  They,  therefore,  ask  leave  to  report 
a  bill  for  the  relief  of  the  petitioners. 


Quartermaster  General's  Office, 

Washington,  February  9,  1860. 
Sir:  I  have  the  honor  to  report  on  so  much  of  the  letter  of  the  hon- 
orable chairman  of  the  Committee  on  Public  Lands  as  relates  to  the 
site  of  Fort  Atkinson  and  Leavenworth  Island,  that  the  latter  is  not 
included  in  any  military  reserve ;  and  I  therefore  can  say  nothing  in 
regard  to  it.  The  former  was  a  military  reserve;  but  all  the  buildings 
and  movable  property  on  it  were  sold  several  years  ago,  and  the  site 
can  never  be  required  again  for  any  military  purpose.  If  the  lands 
have  not  already  been  sold,  it  would  be  advisable  to  turn  them  over  to 
the  Department  of  the  Interior. 

Bill  No.  19  I  do  not  find  among  the  papers  referred  to  this  office. 
I  return  the  letter  of  the  honorable  chairman  of  the  committee,  with 
the  several  papers  from  the  Department  of  the  Interior  which  accom- 
panied it. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

THOMAS  S.  JESUP. 
Qtiartermaster  OeneraL 
Hon.  John  B.  Floyd, 

Secretary  of  War,  Washington,  D.  C. 
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36th  Conorbss,  )  SENATE.  C  Rbp.  Com. 

l8t  Session.     S  i  No.  169. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  5,  I860.— Ordered  to  be  printed. 


Mr.  IvERSON  made  the  following 

REPORT. 

[To  accompany  Bill  S.  373.] 

The  Committee  on  Claims  have  liad  under  consideration  the  memorial  of 
William  P.  Bowhaj/y  and  m>ake  the  following  report: 

Mr.  Bowhay  claims  to  have  invented  a  machine  for  doweling,  which 
he  asserts  has  been  for  many  years  used  in  the  navy-yards  of  the  United 
States  in  the  construction  of  ships-of-war ;  the  claimant  obtained  a 
patent  for  this  machine  in  1816,  which  has  long  since  expired,  and 
whether  the  government  has  used  it  or  not,  the  use  of  the  machine  was 
open  to  the  world,  and  the  government  cannot  be  held  responsible  for 
it.  Besides,  the  superintendent  of  the  Bureau  of  Construction  states,  in 
a  letter  which  was  oefore  the  committee,  that  the  machine  in  question 
has  not  been  used  by  the  government  for  the  last  twenty-five  years. 

The  committee,  therefore,  cannot  admit  that  the  petitioner  has  any 
claim  for  the  alleged  use  of  his  machine.  The  committee,  however, 
considered  the  petitioner's  case  in  another  aspect.  Under  the  petition 
referred,  and  the  facts  stated  and  proved,  it  appears  that  he  was 
in  the  employment  of  the  United  States  as  a  ship  carpenter,  on  board 
the  United  States  ship  Congress,  at  the  navy-yard  at  Washington  city, 
as  far  back  as  1816 ;  that  whilst  so  employed,  and  at  work  on  the  ship, 
the  scaffolding  gave  way,  and  he  was  precipitated  into  the  hold  of  the 
ship,  receiving  a  dangerous  fall,  and  was  taken  up  insensible — was 
seriously  hurt  and  wounded ;  and  that  he  has  been  a  cripple  from  that 
day  to  this. 

The  claimant  came  in  person  before  the  committee,  with  a  reputable 
witness,  who  was  present  at  the  time  of  the  accident,  and  who 
testified  to  the  facts  stated  in  the  petition.  The  claimant  exhibits  him- 
self as  a  very  old  and  very  infirm  man,  much  crippled,  and  evidently 
incapacitated  to  earn  a  subsistence.  The  committee  consider  him  a 
pitiable  object,  and  appealing  strongly  to  their  sympathy.  ^  As  the  in- 
juries which  have  thus  rendered  him  incapable  of  supporting  himself 
were  received  whilst  in  the  employment  of  the  government,  and,  from 
no  fault  of  his  own,  they  consider  him  eminently  entitled  to  relief. 

Following  several  precedents  heretofore  made  in  similar  cases,  the 
committee  have  reported  a  bill  to  allow  him  five  hundred  dollars, 
which  would  probably  be  suflScient  to  support  him  during  the  remain- 
ing few  years  of  his  life. 
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36th  Conorhss,  )  SENATE.  (  Rep.  Com. 

1st  Session.      \  /    No.  170. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  5, 1860. — Ordered  to  be  printed. 


Mr.  IvERSON  made  the  following 

REPORT. 

[To  accompany  Bill  S.  374.] 

The  Committee  on  Claims,  to  whom  the  claim  of  Mrs.  Eliza  E. 
Ogden  was'  recommitted,  by  order  of  the  Senate,  have  had  the  same 
under  consideration,  and  concur  in  the  report  of  the  Committee  on 
Claims  of  the  Senate  on  this  claim,  made  during  the  first  session  of  the 
last  Congress,  which  the  committee  hereby  adopt,  and  report  a  bill 
accordingly,  for  the  relief  of  the  memorialist.  The  report  alluded  to 
is  as  follows: 

In  the  Senate  of  the  United  States,  May  15,  1858. 

The  Committee  on  ClaimSy  to  tvhom  was  re/erred  the  petition  of  Eliza 

E.  Ogden,  report: 

The  petitioner,  as  the  widow  of  the  late  Major  Edmund  A.  Ogden, 
asks  to  be  allowed  a  commission  of  two  and  a  half  per  cent,  on  the 
sum  of  |116,040  disbursed  by  her  late  husband  out  of  the  appropria- 
tions for  the  suppression  of  Indian  hostilities,  and  on  |279,238  10 
disbursed  in  the  Mexican  war — making  an  aggregate  of  |395,278  10. 
These  disbursements  were  made  by  him  as  an  assistant  quartermaster 
in  the  United  States  army,  between  the  1st  October,  1840,  and  the 
30th  September,  1849,  as  the  committee  is  informed  upon  inquiry  at 
the  office  of  the  Third  Auditor  of  the  Treasury. 

Mrs.  Ogden  cites,  as  a  precedent  for  this  allowance,  the  case  of  the 
widow  of  Captain  Hetzel,  who  was  allowed  a  like  percentage  on  the 
sums  disbursed  by  her  husband,  as  assistant  quartermaster,  out  of 
appropriations  made  for  the  suppression  of  Indian  hostilities,  by  a. 
special  act  of  Congress.  (10  Stat.,  736.)  A  similar  allowance  was 
made  to  the  widow  of  Captain  Eneas  Mackay,  for  like  disbursements. 
(10  Stat.,  813.)  But  in  both  instances  the  allowance  of  two  and  a. 
half  per  cent,  was  limited  to  disbursements  made  prior  to  30th  Sep- 
tember, 1838. 

In  their  report,  accompanying  the  bill  for  the  payment  of  the  per- 
centage to  Mrs.  Mackay,  the  Committee  on  Military  Afiairs  of  the 
House  of  Representatives  say:     **  These   disbursements   of   special 


2  ELIZA   E.   OGDEN. 

appropriations  are  considered  to  have  been  no  part  of  the  official  duty 
01  Colonel  Mackey  ;  and  such  being  the  case,  it  was  reasonable  for 
him  to  expect  the  usual  compensation  for  taking  upon  himself  the 
labor  and  responsibility  of  making  them."  But  after  the  passage  of 
the  act  of  July,  1838,  the  condition  of  things  was  changed.  This  is 
explained  by  the  following  extract  from  a  letter  addressed  by  General 
Jesup  to  Hon.  E.  B.  Washburne,  House  of  Representatives,  dated  15th 
December,  1853.  (See  House  Beport  No.  40, 1st  session  33d  Congress.) 
General  Jesup  says  :  ''When  the  Creek  and  Seminole  Indians  became 
hostile,  a  large  force  of  militia  and  volunteers  was  necessarily  called 
into  service.     The  quartermaster's  department,  organized  for  a  limited 

{>eace  establishment,  had  not  sufficient  officers  lor  the  responsible, 
aborious,  and  important  duties  which  devolved  on  it  by  the  sudden 
state  of  war  ;  all  the  powers  and  faculties  of  the  few  officers  composing 
it  were  taxed  to  the  utmost.  Congress,  satisfied  of  the  necessity  of  an 
increase,  authorized,  in  July,  1838,  the  appointment  of  twelve  addi- 
tional officers.  These  additional  officers  were  mostly  at  their  posts,  it 
is  understood,  by  the  close  of  the  third  quarter  of  1838.  As  these 
officers  were  appointed  in  direct  reference  to  the  large  militia  and  vol- 
unteer fofce  required  in  addition  to  the  regular  army,  I  should  not 
consider  any  extra  compensation  due  for  disbursing  the  special  appro- 
priations after  the  30th  September,  1838,  whatsoever  equity  there  may 
be  in  such  claims  for  disbursing  those  appropriations  previous  to  that 
time." 

In  conformity  with  these  views,  no  allowance  was  made  to  Mrs. 
Hetzel  or  Mrs.  Mackay  for  disbursements  of  this  character  made  sub- 
sequently to  September  30,  1838;  and  the  committee  think  that  the 
same  rule  should  apply  in  the  present  case,  which  excludes  all  allow- 
ance for  disbursements  for  the  suppression  of  Indian  hostilities,  as 
they  were  made  subsequently  to  that  date. 

In  reference  to  the  other  branch  of  the  claim,  to  wit:  for  disburse- 
ments for  the  Mexican  war.  General  Jesup,  in  the  letter  above  quoted, 
remarks:  ''For  payments  made  by  the  pay  department  on  account  of 
the  volunteer  force  serving  in  the  Mexican  war.  Congress  authorized  a 
commission,  not  exceeding  one  half  of  one  per  cent.,  on  all  sums  dis- 
bursed, not  to  exceed  |1,000  per  annum  to  each  paymaster.  The  re- 
sponsibilities of  the  officers  of  the  quartermaster's  department  are  equal 
to  the  responsibilities  of  the  officers  of  the  pay  department,  and  their 
labors  are  much  more  onerous.  There  is  no  reason,  therefore,  for 
allowing  extra  compensation  to  paymasters  which  will  not  apply  with 
eg[ual  or  greater  force  to  quartermasters."  In  accordance  with  th^ 
views.  Congress  authorized  the  allowance  of  half  of  one  per  cent,  in 
the  settlement  of  Quartermaster  Mackay's  accounts.  If  the  same  rule 
be  applied  in  this  case,  the  claimant  will  be  entitled  to  receive  at  that 
rate  per  cent,  for  the  disbursement  of  |2T9,238,  in  the  years  1846, 
1847,  and  1848-49,  as  shown  by  a  letter  of  the  Third  Auditor,  dated 
May  14,  1858,  addressed  to  the  chairman  of  the  committee,  which  is 
among  the  papers,  amounting  to  $1,396  19,  for  the  payment  of  which 
the  committee  report  a  bill. 
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36th  CoNaRBSs,  >  SENATE.  J  Rkp.  Com. 

IgtSemon.     J  (    No.  ITl. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  5, 1860. — Ordered  to  be  printed. 


Mr.  FrrzPATRicK  made  the  following 

REPORT. 

[To  accompany  Bill  S.  376.] 

The  Committee  an  Military  Affairs  and  the  MUitiaj  to  whom  was  re- 
ferred the  memorial  of  Major  Benjamin  Alvord,  a  paymaster  in  the 
United  Stages  army^  having  had  the  same  under  consideration,  report : 


That  on  the  4th  of  January,  1860,  the  memorialist  delivered  to 
;  Brevet  Major  Bohert  Allen,  of  the  quartermaster's  department,   at 

San  Francisco,  in  California,  $14,000  in  specie,  to  be  transported 
through  that  department  to  Major  Alvord,  at  Vancouver,  Washington 
Territory.  Major  Allen  turned  this  money  over  to  Wells,  Fargo  & 
Co.,  for  transportation,  and  they  placed  it  on  the  steamer  Northerner, 
W.  L.  Dall,  master,  which  left  San  Francisco  the  same  day  for  the 
Columbia  river.  The  treasure  was  in  care  of  a  faithful  agent  of  the 
company,  D.  W.  Barry.  On  the  5th  of  January^  1860,  the  Norther- 
ner was  wrecked  by  striking  a  rock  near  Cape  Mendocina,  and  the 
money  was  lost  in  despite  of  all  the  eflforts  of  its  custodian,  Mr.  Barry, 
who  lost  his  life  in  his  attempt  to  save  these  funds, 
r  These  facts  are  sustained  by  the  sworn  testimony  of  Major  Allen, 

Samuel  Knight,  an  agent  of  Wells,  Fargo  &  Co.,  and  by  Captain 
I  Dall,  master  of  the  steamer. 

The  committee  ^are  fully  satisfied  that  the  money  was  lost  in  the 

manner  stated  above  ;  that  the  utmost  exertions  were  made  to  save  it ; 

that  no  part  of  it  has  been  recovered,  there  being  no  insurance  against 

,  the  dangers  of  the  sea,  and  that  Major  Alvord,  the  memorialist,  is  free 

'  from  all  blame  in  connection  therewith  ;  and  they  therefore  report  a 

bill  for  his  relief,  and  recommend  its  passage. 
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Ist  Sesnm.     \  {  No.  172. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  5,  1860. — Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  Bill  S.  378.] 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the  peti- 
tion of  the  mayor  and  council  of  the  city  of  Barton  Rouge,  have  the 
honor  to  report : 

That  from  the  titles  and  documents  produced  by  the  petitioners,  it 
appears  that  a  considerable  part  of  the  city  of  Baton  Bouge  was  laid 
out  on  certain  lands  granted  by  the  French  and  Spanish  governments 
long  anterior  to  the  cession  of  Louisiana  to  the  United  States,  but  that 
said  grants  never  having  been  presented  to  any  board  of  commissioners 
for  confirmation,  the  lands  still  appear  as  public  lands  on  the  maps  of 
the  land  oflSce,  and  the  citizens  are  harrassed  by  apprehensions  lest 
they  be  disturbed  in  their  ancient  possessions,  and  it  is  by  reason  of 
these  apprehensions  that  an  appeal  is  now  made  to  Congress  for  the 
passage  of  an  act  quieting  their  title. 

The  Commissioner  of  the  General  Land  OflSce,  to  whom  the  matter 
was  referred  for  information  by  the  committee,  has  drafted  the  annexed, 
bill  for  the  purpose  of  putting  an  end  to  all  doubt  on  the  subject,  and 
the  committee  approving  the  same,  now  recommend  its  passage. 
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36th  Congkrss,  )  SENATE.  (  Rep.  Ck)M. 

Ist  Sessim.     S  I    No.  173. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  5,  I860.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  bill  S.  379.] 

The  Committee  on  Private  Land  Claims,  to  whom  tvas  referred  the  peii" 
tion  of  Danid  Whitney,  praying  for  the  issue  of  a  patent  in  his  favor 
for  certain  Innds,  respedfuUy  report: 

That  they  adopt  the  annexed  report  made  on  this  case  by  the  Com- 
mittee of  the  Senate,  on  the  20th  January,  1858,  and  for  the  reasons 
therein  stated,  recommend  the  passage  of  the  accompanying  bill : 

In  the  Senate  of  the  United  States,  January  20,  1858. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  S,  bill 
595,  "-4  hill  for  the  relief  of  Daniel  Whitney,*'  have  had  the  same 
under  consideration,  and  concur  in  and  adept  the  following  report, 
heretofore  made  by  this  committee: 

That  they  have  examined  the  papers  and  proofs  accompanying  said 
bill,  and  contained  in  the  American  State  Papers,  and  find  that  on  the 
15th  day  of  September,  1823,  Francis  Lavonture  presented  to  the  com- 
missioners appointed  under  the  act  of  1823  to  hear  and  determine  the 
claims  of  persons  to  tracts  of  land  occupied  and  cultivated  by  them  in 
the  Green  Bay  settlement  on  the  Ist  of  July,  1812,  his  claim,  and  the 
testimony  to  support  it,  to  a  tract  of  land  described  as  follows : 

**  Commencing  at  low-water  mark  on  Fox  river,  and  running  west 
eighty  arpents,  or  so  far  as  to  make  said  claim  contain  six  hundred 
and  forty  acres,  as  confirmed  by  said  commissioners ;  and  bounded  on 
the  south  by  a  certain  tract  occupied  by  the  United  States  garrison  ; 
west  and  north  by  wild  or  uncultivated  lands  ;  and  east  by  Fox  river, 
being  sixteen  arpents  in  breadth." 

That  the  said  commissioners  decided  that  the  claim  be  confirmed, 
and  that  it  was  not  in  conflict  with  any  confirmation  before  made,  (vol. 
4  American  State  Papers,  Green's  edition,)  and  that  they  gave  their 
certificate  to  the  correctness  of  the  proceedings  had  before  them.  That 
although  by  the  act  those  proceedings  confirmed  and  made  perfect  the 
title,  vesting  the  same  in  tne  said  Lavonture.  vet  the  said  tract  of  land> 


Z  DANIEL  WHITNEY. 

vas  embraced  in  a  report  made  by  the  said  commissioners  to  the  Secre- 
tary of  the  Treasury  upon  all  the  unsettled  claims  in  Michigan. 

That  the  Secretary  of  the  Treasury,  instead  of  executing  or  carrying 
into  effect  the  law  of  1823,  and  instead  of  selecting  the  doubtful  ana 
uncertain  claims  from  those  which  were  confirmed,  decided  to  lay  all 
the  claims  before  Congress,  and  submit  all  the  decisions  of  the  commis- 
sioners to  it  for  supervision,  refusing  to  cause  the  claims  actually 
confirmed  by  law  to  be  surveyed,  and  patents  to  be  issued  to  the 
claimants. 

That  on  the  17th  of  April,  1828,  Congress  passed  an  act  to  confirm 
certain  claims  passed  upon  by  the  commissioners,  excluding  those  in 
the  county  of  Michilimackinac,  and  also  certain  lands  occupied  by  the 
United  States  for  military  purposes.  That  about  the  time  of  the 
passage  of  this  act,  the  President  of  the  United  States  (upon  erroneous 
representations)  was  induced  to  make  a  large  military  reservation  of 
land,  in  the  vicinity  of  Fort  Howard,  at  Green  Bay,  amounting  to  five 
or  six  thousand  acres.  In  this  tract  was  included  the  land  of  Francis 
Lavonture.  The  confirmatory  act  of  1828  was,  therefore,  of  no  benefit 
to  him  in  procuring  him  the  evidence  of  his  title,  as  the  Secretary, 
after  its  passage,  refused  the  patent,  because  his  land  was  thus  em- 
braced in  the  reservation. 

That  the  title  to  the  land  continues  in  this  condition,  although  the 
post,  as  a  military  station  for  troops,  has  been  abandoned,  and  every 
part  of  the  reservation  has  ceased  to  be  occupied  for  military  or  gov- 
ernment purposes  ;  that  the  lands  are  not  now  required  for  such  pur- 
poses, notice  having  been  given  during  the  year  1854,  by  the  Secretary 
of  War,  for  their  sale ;  and  that  no  compensation  was  ever  made  to 
the  said  Francis  Lavonture  for  thus  taking  his  land. 

The  action  of  the  War  Department  seems  to  render  it  necessary,  to 
relieve  the  claimants,  to  pray  for  an  act  of  Congress  in  their  behalf. 

From  the  facts  above  set  forth,  the  committee  are  of  opinion  that 
the  said  Lavonture,  or  his  legal  representative,  is  entitled  to  the  con- 
firmation of  his  title;  they  therefore  report  back  the  bill  without 
Amendment,  and  recommend  its  passage. 
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l8t  Session.     S  )  No.  174. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  5,  I860.— Ordered  to  be  printed. 

Mr.  Benjamin  made  the  following  "^      .:  ^ 

REPORT 

[To  accompany  bill  S.  380.] 

TJie  Committee  on  Private  Land  Claims^  to  whom  wa>8  referred  the  pe- 
tition of  Joseph  Menard,  praying  to  be  allowed  to  relocate  certain  land 
toarrantSy  respectfully  report  : 

That  they  adopt  the  annexed  report,  heretofore  made  by  this  com- 
mittee on  the  23d  February,  1857,  and,  for  the  reasons  therein  stated^ 
recommend  the  passage  of  the  accompanying  bill. 

In  thb  Senate  op  the  United  States,  February  23,  1857. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
memorial  of  Joseph  Menard^  praying  to  be  allowed  to  relocate  cer- 
tain warrants  for  land  granted  to  the  late  Marquis  de  Lafayette,  of 
which  he  is  the  assignee,  have  had  the  same  under  consideration,  and 
submit  the  following  report : 

These  warrants  were  issued  under  the  act  of  Congress  of  1803  by 
the  Secretary  of  War,  and  located  under  the  act  approved  March  27, 
1804. 

The  location  of  warrants  numbers  three,  four,  and  five  was  found  to 
be  upon  lands  owned  by  private  claimants,  their  title  to  which  was 
subsequently  confirmed.  These  locations,  therefore,  were  canceled  by 
the  General  Land  Office. 

Subsequent  to  such  location,  the  interest  of  the  Marquis  de  Lafayette 
to  the  warrants  in  question  was  assigned  to  third  parties.  There 
being  no  authority  to  relocate  the  said  warrants  under  the  act  of  1804, 
after  their  first  location  had  been  cancelled,  the  legal  holders  of  said 
warrants  made  application  to  Congress,  who,  by  an  act  approved  Feb- 
ruary 26,  1845,  authorized  the  relocation  of  said  warrants — three,  four, 
and  five — ^upon  any  of  the  unappropriated  public  lands  within  the  State 
of  Louisiana.  Under  this  latter  act  of  Congress  the  said  warrants 
were  relocated,  and  upon  application  for  a  patent,  the  locations  under 
two  of  said  warrants,  to  wit :  numbers  four  and  five,  were  canceled  by 
the  Commissioner  of  the  General  Land  Office,  on  the  ground  that  the 
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lands  located  were  covered  by  live-oak  timber,  and  was  therefore  not 
subject  to  location. 

The  petitioner,  yielding  to  the  decision  of  the  Commissioner,  now 
asks  that,  since  the  locations  under  these  warrants  have  been  twice  set 
aside  and  canceled,  he  may  be  permitted  to  relocate  the  said  warrants, 
numbered  four  and  five,  upon  any  of  the  public  lands  of  the  United 
States. 

The  act  of  1845  would  be  ample  enough  to  authorize  a  relocation 
within  the  State  of  Louisiana ;  but  owing  to  the  fact  that  nearly  all 
of  the  lands  in  said  State  have  either  been  disposed  of  by  the  United 
States,  or  are  covered  by  private  claims,  the  right,  therefore,  to  re- 
locate under  said  act  would  be  of  no  great  value  to  the  claimant. 

The  committee  are  of  opinion  that  justice  to  the  petitioner  requires 
the  passage  of  an  amendatory  act,  giving  him  the  right  to  relocate 
said  warrants  upon  any  of  the  public  lands  subject  to  sale  at  private 
entry ;  they  therefore  report  the  accompanying  bill,  and  recommend 
its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  7,  I860.— Ordered  to  be  printed. 


Mr.  Foot  made  tlie  following 

REPORT. 

[To  accompany  bill  S.  383.] 

The  Committee  on  Claims^  to  whom  was  referred  the  petition  of  James 
Meyer  y  praying  compensation  for  services  rendered  andlosses  sustained 
by  him  as  quartermaster  to  the  Mexican  boundary4ine  commission^ 
hamng  had  the  same  under  consideration^  report: 

In  June,  1850,  the  petitioner  was  appointed  quartermaster  to  the 
Mexican  boundary  commission,  and  immediately  entered  upon  the 
duties  of  the  office.  He  appears  to  have  discharged  his  duties  to  the 
entire  satisfaction  of  the  commissioner  and  the  department  until  about 
the  1st  of  August,  1851,  when  he  was  superseded  by  the  assignment 
of  the  quartermaster's  department  of  the  commission  to  Lieutenant 
Burnside,  United  States  army.  Mr.  Meyer  was  at  this  time  with  the 
commission  at  Rita  del  Cobre,  in  New  Mexico.  On  being  relieved,  he 
left  that  place  with  a  small  party  for  El  Paso,  where,  as  he  states,  he 
was  compelled  to  remain  for  several  months  before  he  could  find  an 
opportunity  by  which  he  could  safely  reach  the  States. 

In  reference  to  this  delay,  Charles  Sheldon  deposes  that  he  was  a 
resident  of  the  county  of  El  Paso ;  that  his  private  and  official  business 
made  him  acquainted  with  the  condition  of  the  country  and  the  means 
of  conveyance  and  communication  between  El  Paso  and  the  nearest 
points,  particularly  San  Antonio;  he  remembers  well  Mr.  Meyer's 
anxiety  to  return  home,  but  could  not,  after  being  relieved  from  the 
commission,  until  after  a  delay  of  some  months,  there  being,  during 
that  period,  no  trains  or  parties  leaving  for  San  Antonio,  nearly  seven 
hundred  miles  distant,  the  road  to  which  runs  through  the  Indian 
country,  and  is  always  unsafe  to  travel,  except  by  well  appointed  and 
strong  parties. 

Mr.  Meyer  claims  the  allowance  of  his  salary  during  this  detention, 
amounting  to  $733  87 ;  and  for  subsistence,  at  |1  50  per  day,  |237 ; 
and  for  the  other  expenses  of  his  journey  home,  of  which  the  items  are 
given,  |531  83.  Of  this  sum  $200  was  advanced  by  the  commissioner, 
and  allowed  at  the  department,  and  the  present  claim  is  for  the  bal- 
ance, $1,302  69. 

Lieutenant  Burnside,  United  States  army,  states  that  he  was  at 
Santa  Rita  del  Cobre  when  Major  Meyer  left;  that  delays  of  thejength^^ 
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of  twice  mentioned  are  not  unfrequent ;  that  it  is  dangerous  to  travel 
from  the  borders  of  New  Mexico  to  the  settlements  in  small  parties, 
and  that  parties,  therefore,  are  frequently  detained  for  months  before 
a  party  can  be  organized  large  enough  to  travel  safely ;  and  that  he 
has  examined  Mr.  Meyer' s  charges,  and  ' '  that  they  are  very  reasonable, 
and,  in  fact,  below  the  ordinary  cost." 

It  clearly  appears,  from  the  evidence  in  the  case,  besides  the  state- 
ment of  the  petitioner,  that  he  was  detained  without  any  fault  on  his 
part  for  the  time  stated  in  his  memorial,  on  his  goine  from  the  place 
where  he  was  superseded  to  San  Antonio,  Texas,  which  appears  to 
have  been  his  home.  The  time  thus  consumed — viz :  five  months  and 
five  days — was  lost  to  him  by  the  fact  of  his  unexpected  discharge  from 
the  public  service.  He  had  been  appointed  to  a  responsible  office,  upon 
an  arduous  service,  which  he  discharged  with  fidelity.  He  was  taken 
out  upon  the  frontiers  of  the  United  States  and  Mexico,  at  a  great 
distance  from  home,  in  a  strange  country,  surrounded  with  difficidties 
and  dangers,  and  at  this  distant  point  was  discharged  by  the  govern- 
ment, and  left  to  find  his  way  back  to  the  United  States  without  anj 
escort  or  other  assistance  than  what  he  could  provide  for  himself.  His 
personal  safety  demanded  that  he  should  wait  at  El  Paso  until  he 
could  find  a  company  returning  to  the  State,  with  which  he  might 
travel  without  the  danger  of  being  killed  by  hostile  Indians.  It  was 
the  act  of  the  government  that  he  was  thus  subjected  to  this  rifik, 
inconvenience,  and  loss  of  time.  Every  principle  of  justice  and  fair 
dealing  requires  that  he  should  be  paid  for  the  expenses  attendant 
upon  his  journey  home,  and  during  his  unavoidable  detention  on  the 
road. 

The  committee,  therefore,  think  that  he  should  be  paid  his  account 
for  expenses  of  servant,  mules,  forage,  and  provisions,  as  stated  in  his 
account,  and  substantiated  by  proof.  The  committee,  however,  do  not 
consider  that  he  is  entitled  to  expenses  for  the  time  spent  in  traveling 
from  San  Antonio,  Texas,  to  Washington  city.  San  Antonio  was  his 
home,  and  when  the  government  covered  the  expense  of  reaching  that 
place  from  the  point  of  his  discharge,  it  performed  every  obligation 
growing  out  of  his  appointment  and  subsequent  dismissal. 

It  was  not  bound  to  keep  him  in  service  or  payjafterwards ;  and,  if  he 
went  to  Washington  at  his  own  option,  without  the  authority  or  direc- 
tion of  the  government,  it  was  clearly  not  bound  to  pay  for  either  the 
expense  or  time  spent  in  the  journey.  The  committee,  therefore,  reject 
that  portion  of  the  petitioner's  account,  as  well  as  the  claim  for  con- 
tinuation of  his  salary  during  the  time  after  he  was  suspended;  and 
report  a  bill  for  the  residue  of  his  account,  being  $568  82,  and  recom- 
mend its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apul  9,  I860.— Ordered  to  be  printed. 


Mr.  Thoubon  submitted  the  following 

REPORT. 

The  Committee  on  Pensions y  to  whom  was  referred  th^  petition  of  Nancy 
Btouty  widow  of  Joseph  Stouty  praying  for  a  pension  for  the  revdivr 
tionary  services  of  her  htubandy  having  had  the  same  under  considera- 
tion y  beg  leave  to  report: 

That  the  petitioner  claims  that  her  husband  was  a  private  in  the 
revolutionary  war;  that  he  entered  in  the  service  in  Randolph  county, 
North  Carolina,  about  the  year  1*781,  and  was  honorably  discharged 
in  1T83. 

Your  committee  have  carefully  examined  the  petition  and  accom- 
panvine  papers,  but  find  no  evidence  from  the  rolls,  or  parol  proof^ 
establishing  the  allegations  made,  or  any  sufficient  reason  for  granting 
the  prayer  of  the  petitioner,  and  therefore  recommend  it  to  be  not 
allowed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  9>  I860.— Ordered  to  be  printed. 


Mr.  Lanb  made  the  following 

REPORT. 

[To  accompany  bill  S.  149.] 

The  Committee  on  Public  Lands,  to  whom  was  referred  "A  bill 
(S.  149)  making  appropriations  to  supply  a  deficiency  in  the  appro- 
priations for  the  comjuetion  of  the  geological  survey  of  Oregon  and 
Washington  Territories,"  have  had  the  same  under  consideration,  and 
report  the  bill  back,  with  the  recommendation  that  it  do  pass,  and  sub- 
mit the  following  documents  in  support  of  the  appropriations  made  in 
the  bill. 


GEOLOGICAL  SURVEY  OF  OREGON  AND  WASHINGTON  TERRITORIES. 

Instructions  to  Dr.  John  Evans,  appointed  to  institute  geological  re- 
searches y  dec,  on  the  main  lines  of  the  pvblic  land  surveys  about  to  he 
commenced  in  Oregon. 

You  have  been  appointed  by  the  Department  of  the  Interior,  on  the 
recommendation  of  Dr.  David  Dale  Owen,  United  States  geologist  for 
Wisconsin  and  Iowa,  (and  other  distinguished  gentlemen,)  to  com- 
mence a  geological  and  mineralogical  survey  west  of  the  Cascade 
mountains,  in  Oregon  Territory,  beginning  with  the  main  lines  of  the 
public  surveys,  to  wit:  The  principal  meridian  and  base  lines,  to  the 
immediate  vicinity  of  which,  it  is  apprehended,  your  researches  will 
have  to  be  confined  in  ihe  first  instance.  Off  those  lines,  to  the  extent 
practicable,  you  will  endeavor  to  ascertain,  barometrically,  the  eleva- 
tion of  the  mountain  ranges,  peaks,  and  spurs  of  the  points  triangu- 
lated to,  and  when  so  doing  you  will  have  opportunity  of  also  extending 
your  mineralogical  researches  in  the  same  direction. 

The  great  object  of  your  mission  is  to  develop  and  make  apprehen- 
sible whatever  matters  your  professional  skill  shall  deem  to  be  most 
useful  to  the  infant  settlements  of  the  Territory,  whose  people  have 
sought  to  interest  the  government  in  the  kind  of  scientific  research 
required  of  you. 

You  will  keep  a  detailed  register  of  all  your  barometrical  observa- 
tions, and  also  a  register  of  your  geological  and  mineralogical  re- 
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searches,  and  the  inferences  you  may  from  time  to  time  draw  from 
them,  ever  taking  special  care  to  identify  the  localities  of  your  obser- 
vation points  with  surveying  stations  noted  on  line,  or,  as  the  case  may 
be,  with  the  points  triangulated  to  from  line  stations,  whereby  the 
localities  which  you  desire  to  identify  may  be  shown  on  the  map  of  the 
lines  in  connection  with  all  the  operations  connected  with  the  survey. 

Those  two  main  lines  will  run  through  the  heart  of  the  country,  and 
aU  the  operations  and  cbservationa  therewith  connected,  whether  sucli 
be  linear,  triangulating,  barometrical,  geological,  or  mineralogical, 
Ssc.f  it  is  desired  to  be  comprehended  and  exhibited,  ultimately,  on 
general  maps  of  each  line. 

It  is  desired  that  you  will  observe  the  latitude  and  longitude  of  the 
point  where  the  base  line  will  intersect  the  principal  meridian,  and 
also  the  longitude  and  latitude  of  the  mound  to  be  erected  on  the  sum- 
mit of  the  Cascade  mountains,  at  the  point  thereon  where  the  base  line 
will,  by  law,  terminate.  You  are  requested  also  to  observe  the  baro- 
metrical elevation  of  the  same  point. 

You  propose  traveling  to  Oregon,  (under  the  protection  of  a  party 
journeying  thither  which  is  shortly  to  start  from  St.  Louis,)  and  to 
return  b^  the  Isthmus ;  but  as  your  outward  route  will  be  one  con- 
nected with  the  great  geological  field  explored  by  Dr.  Owen  on  its 
northwest,  (and  who  is  now  elaborating  his  official  report  thereonj 
you  will  do  well  to  call  on  the  Doctor,  at  New  Harmony,  Indiana, 
before  joining  your  traveling  party  at  St.  Louis,  and  have  an  under- 
standing with  him  whether  anything  can  be  accomplished  by  you  on 
the  route  to  meet  his  views,  in  time  for  his  forthcoming  report,  which 
would  not  delay  your  seasonable  arrival  in  western  Oregon  to  join  Sur- 
veyor General  Preston's  party;  and  would  such,  in  your  judgment, 
produce  inadmissible  delay,  you  must  postpone  such  researches  until 
the  return  trip  by  the  overland  route,  instead  of  by  way  of  the  Isth- 
mus. 

It  is  deemed  important  that,  either  going  or  returning,  (if  possible, 
the  former  would  be  preferred,)  you  should  proceed  as  you  desire  doing, 
to  the  Falls  of  the  Missouri,  and  cross  the  mountains,  as  you  suggest, 
**  by  what  is  called  the  Flathead  Trail,  because,  if  any  pass  practicable 
for  wagons  should  there  be  found,  it  might  [as  you  estimate]  shorten 
the  land  travel  to  Oregon  some  eight  or  nine  degrees  of  longitude." 
The  Missouri  river  you  state  to  be  navigable  for  steamboats  to  that 
point,  nearly  2,600  miles  above  St.  Louis,  and  also  state  that  you  speak 
firom  personal  knowledge  as  to  2,300  miles  of  that  distance.  Should 
such  a  wagon  pass  be  found  at  the  point  alluded  to,  its  discovery  would 
be  an  interesting  incident  in  your  enterprise,  and  one  that  may  prove 
of  much  utility  to  emigrants  and  to  Oregon. 

You  will  be  allowed  the  same  compensation  heretofore  allotted  to 
other  assistant  geologists,  viz :  six  dollars  per  day,  and  your  necessary 
expenses  en  route,  transportation  of  instruments,  and  a  hired  hand  to 
take  charge  of  them  throughout  the  service,  but  keeping  within  the 
limits  of  the  means  which  the  department  has  the  power  to  devote  to 
the  purpose  in  view,  viz:  thirty-five  hundred  aoUars.  While  in 
the  field  of  operations,  it  is  expected  you  will  pay  your  own  personal 
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expenses.     Your  accounts  will  be  rendered  and  adjusted  in  the  usual 
mode,  with  which  you  are  already  familiar. 

J.  BUTTERFIELD, 

Commissioner. 
General  Land  Office,  March  22,  1851 . 


General  Land  Office, 

February  9,  1853. 

Sir  :  I  submit  to  your  consideration  the  accompanying  documents, 
confirmatory  of  the  value  of  the  geological  reconnoissance  of  Oregon 
Territory,  and  of  the  adaptedness  of  Dr.  John  Evans  for  that  particular 
service. 

The  documents  submitted  are  as  follows: 

Documents  A  and  B,  being  two  resolutions  of  the  legislature  of 
Oregon,  one  passed  in  1851  and  the  other  in  1852,  urging  such  work 
to  bH9  undertaken  and  continued  by  Dr.  Evans. 

Documents  G  and  D,  being  resolutions  of  the  Academy  of  Science^  of 
Philadelphia,  strongly  recommending  Dr.  Evans  as  a  geologist. 

Document  E.  A  memorial  from  some  of  the  most  distinguished  citi- 
zens of  Oregon,  expressing  their  confidence  in  Dr.  Evans,  and  desiring 
that  the  work  may  not  be  brought  to  a  close  for  the  want  of  a  suitable 
appropriation. 

Document  F  is  a  communication  from  the  United  States  Surveyor 
General  Preston,  of  Oregon  City,  representing  the  great  value  of  Dr. 
Evans's  labors  and  researches,  developing  the  best  ^o^c^ieartngr  region, 
the  ooaJlrbearing  region,  the  limestone  region ;  his  discoveries  of  iron  and 
copper  ores^  and  the  value  of  the  geographical  information  imparted  by 
him  in  advance  of  the  public  surveys ;  all  of  which  ^o  to  establish  the 
utility  of  the  object  for  various  economical  considerations. 

Document  Q-  is  a  succinct  statement  by  Dr.  Evans  of  his  labors  in 
Oregon.  His  unsettled  account  of  expenditures  to  the  Slst  of  Decem- 
ber, 1852,  amounts  to  $11,984  25. 

Document  H  is  the  proposed  item  to  be  inserted  in  the  appropriation 
bill,  should  you  and  the  committee  concur  in  the  desire  herein  set 
forth. 

I  beg  leave  to  conclude  by  assuring  yourself  and  the  committee  of 
my  decided  conviction  that  there  never  has  yet  been  an  amount  of  equally 
valuable  information  obtained  by  our  government,  under  the  circuiii- 
stances,  at  so  cheap  a  rate  as  that  charged  by  Dr.  Evans  for  his  services 
rendered,  and  which  includes  the  payment  made  to  his  colaborers ;  and 
I  trust  that  the  committee  may  be  induced  to  accede  to  the  urgent 
request  from  so  many  scientific  and  other  sources,  by  favoring  the  ap- 
propriation as  asked  for  in  document  marked  H. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

tfOHN  WILSON, 

Commissioner. 

Hon.  O.  B.  Houston, 

Chairman  Com,  Ways  and  MeanSj  House  Bepresentatives.  ^ 
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General  Land  Office, 

March  26,  1860. 

I  hereby  certify  that  the  within  is  a  true  copy  as  appears  from  the 
records  and  files  of  this  office. 

JOS.  S.  WILSON, 

Commisataner, 

General  Land  Office, 

April  14,  1853. 

Sir:  Your  letter  of  the  11th  instant,  with  the  proposition  made  to 
you  by  Governor  Stevens,  in  his  letter  of  the  11th  instant,  has  received 
attentive  consideration  at  this  office,  and  obtained  the  sanction  of  the 
Secretary  of  the  Interior.  In  your  overland  route  to  Oregon,  therefore, 
in  prosecuting  to  conclusion  your  geological  reconnoissance  of  that  Ter- 
ritory, you  will  cooperate  with  Governor  Stevens  in  the  mode  proposed 
by  him,  making  collections  for  his  explorations,  drawing  up  instruc- 
tions for  his  guidance,  furnishing  him  with  all  the  geographical  in- 
formation you  have  collected  in  the  service  of  this  department,  preparing 
the  geological  paper  for  his  final  report,  and,  according  to  his  desire, 
^'  identifying  yourself  with  the  whole  of  that  immense  field  upon  which 
you  have  been  engaged  for  so  many  years." 

But  such  cooperation  for  the  public  benefit  must,  nevertheless,  be 
made  to  consist  with  the  main  object  of  your  appointment  as  geologist 
of  Oregon,  and  to  all  due  extent  be  made  subservient  thereto.  It  is 
therefore  required  that  you  make  report  to  this  department  of  the  addi- 
tional geological,  topographical,  and  other  valuable  information  ob- 
tained whilst  cooperating  m  the  mode  suggested,  to  the  extent  that 
you  may  conceive  such  information  to  have  a  bearing  on  the  purpose 
of  your  appointment  as  geologist  for  Oregon. 

It  is  to  be  understood,  however,  that  the  expenses  attendant  on  the 
desired  cooperation  here  intended  will  not  be  made  a  charge  against 
the  limited  amount  recently  appropriated  by  Congress  for  your  duties, 
specified  by  the  act  of  3d  March  last,  and  concerning  which  you  will 
be  hereafter  instructed. 

Very  respectfully,  your  obedient  servant, 

JOHN  WILSON, 

Commissioner, 

Dr.  John  Evans,  Oeologist  of  Oregon, 

now  at  the  seat  of  Government. 


January  1,  1855. 
I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  "copy"  sent 
by  the  Commissioner  ^f  the  Land  OflSce. 

RICHARD  EVANS. 


General  Land  Office,  January  26, 1855. 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  letters  of  the  follow- 
ing dates,  viz : 
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Of  the  1st  instant,  submitting  accounts  and  vouchers  for  expendi- 
tures on  account  of  the  geological  reconnoissance,  chargeable  against 
the  appropriation  of  $5,000  per  act  of  3d  March,  1853,  and  on  account 
of  the  North  Pacific  railroad  expedition,  under  the  direction  of  Gover- 
nor Stevens,  together  with  diagrams  representing  your  route  in  the 
explorations  made  by  you  from  Nebraska  to  Washington  Territory ;  also 
inclosing  a  communication  from  Governor  Stevens,  dated  San  Francisco, 
California,  November  14, 1854,  addressed  to  this  office,  on  the  subject  of 
the  importance  of  the  geological  researches,  &c.,  and  finally  requesting 
the  Department  of  the  Interior  to  ask  Congress  for  an  appropriation  to 
cover  your  expenditures  incurred  over  and  above  the  sum  appropriated 
as  aforesaid,  besides  to  enable  you  to  continue  the  explorations  in 
Washington  Territory  and  in  vicinity  of  the  Coose  bay  ;  and  also  to 
obtain  the  authority  to  publish  your  report  of  the  geology  of  Oregon 
and  Washington  Territories. 

Yours  of  the  5th  instant,  submitting  a  statement  of  the  circum- 
stances attending  your  connection  with  Governor  Stevens's  North 
Pacific  railroad  expedition,  accompanied  by  a  copy  of  the  governor's 
letter  to  the  Secretary  of  War,  of  the  14th  November  last,  in  support 
of  your  claim  for  expenditures  made  by  you  on  account  of  that  branch 
of  the  service;  and 

Yours  of  the  13th  instant,  inclosing  a  copy  of  a  memorial  from  citi- 
zens of  California  residing  at  San  Francisco,  to  their  delegates  in  Con- . 
gress-,  on  the  subject  of  your  geological  explorations  in  Washington 
Territory,  &c. 

In  reply  to  the  foregoing  communications,  I  have  to  say  that  the 
subject-matter  was  examined  into  and  reported  to  the  Secretary  of  the 
Interior  on  the  15th  instant,  with  la  recommendation  that  an  appropri- 
ation may  be  asked  from  Congress  ''for  expenses  incurred  by  Dr. 
John  Evans,  in  geological  explorations  of  Oregon,  Washington,  &c., 
and  for  the  completion  of  those  explorations  in  Washington  Territory 
and  on  Coose  bay,  $23,560,  and  the  Department  of  the  Interior  is 
hereby  authorized  to  have  the  report  of  Dr.  Evans  published  under  its 
direction,  the  expenses  to  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. ' '  * 

The  above  sum  comprises  the  following  items,  viz  : 
Balance  claimed  by  you  for  expenditures  made  over  and 

above  the  appropriation  of  $5,000,  3d  March,  1853 $5,694  2S 

Expenditures  under  Governor  Stevens's  North  Pacific  rail- 
road service 4,867  60 

To  complete  the  reconnoissance  in  Washington  Territory, 

as  asked  for  by  the  legislature 10,000  00 

Coose  Bay  exploration 3,000  OO- 

Very  respectfiilly,  your  obedient  servant, 

JOHN  WILSON, 

Commissioner. 

Dr.  John  Evans, 

United  States  Oedogist, 

*  Authority  to  publish  the  report  passed  the  House,  but  was  stricken  out  by  the  Senate. 
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General  Land  Office,  January  23, 1858. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  18th  instant,  on  the  suhject  of  the  publication  of  the  geological 
report  of  Oregon  and  Washington  Territories,  by  Dr.  John  Evans, 
now  before  the  Committee  on  Public  Lands. 

In  compliance  with  your  request,  I  would  respectfully  refer  you  to 
the  inclosed  copy  of  an  extract  from  the  annual  report  of  this  office  to 
the  Secretary  of  the  Interior,  dated  November  30,  1857,  giving  aa 
account  of  the  institution  and  progress  of  the  geological  survey  as 
above  stated,  by  Dr.  Evans,  of  the  various  appropriations  made  by 
.Congress  from  time  to  time  for  that  purpose,  and  of  the  estimate  fur- 
nished by  Mr.  Evans  of  the  probable  cost  of  publishing  the  same,  and 
which,  it  is  believed,  will  be  found  to  embrace  all  the  information 
desired  under  the  call  made  by  your  letter. 

I  have  the  honor  to  be,  very  respectfiilly,  your  obedient  servant, 

THOS.  A.  HENDRICKS, 

Commissioner. 
Hon.  John  G.  Davis, 

House  of  Refpresentaiives,  Washington^  Z>.  C, 


Extract  from  the  annual  report  of  the  Commissioner  of  the  General 
Land  Office  to  the  Secretary  of  the  Interiory  cUUed  November  30, 
1857. 

OBOLOGICAL  REC0NN0IS8ANCE  IN  OREGON  AND  WASHINOTON  TBRRTTOBIS. 

In  March,  1851,  it  was  determined  by  the  Secretary  of  the  Interior, 
under  the  third  section  of  the  act  of  27 th  September,  1850,  pointing 
out  the  manner  of  making  surveys  in  Oregon,  to  connect  with  the 
land  surveys  in  Oregon  a  geological  reconnoissance  and  exploration. 
With  this  in  view,  a  transfer  from  a  fund  for  similar  service  in  the 

northwest  was  ordered,  of. $3,500  00 

And  Dr.  John  Evans  was  directed,  on  the  22d  March,  1851, 
to  proceed  overland,  to  ascertain  the  general  neology  of  the 
country  west  of  the  Missouri  river  towards  the  Rocky 
mountains ;  to  reconnoiter  for  practicable  wagon  routes 
leading  to  Oregon  over  the  Bocky  mountains ;  and  when 
there,  to  aid  the  surveyor  general  in  obtaining  the  eleva- 
tions of  the  country  along  the  principal  base  and  meridian 
lines,  with  the  latitude  and  longitude  at  the  intersection  of 
those  lines ;  and  to  keep  his  expenditures  within  the  limits 
of  the  means  placed  by  the  department  under  his  control. 

On  the  3d  March,  1853,  Congress  made  two  separate  ap- 
propriations: one  of  $11,984  25,  for  expenses  incurred  m 
a  geological  reconnoissance  in  Oregon,  undertaken  in  1851; 
and  another  of  $5,000,  for  completing  that  geological  re- 
connoissance. Whereupon,  on  the  19th  April,  1853,  the 
geologist  was  instructed  to  complete  the  service  under  the 
latter  appropriation,  and  make  his  final  report  thereon ; 
both  of  which  appropriations  amounted  to 16,984  26 
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And  on  3d  March,  1855,  Congress  appropriated  for  this  pur- 
pose the  additional  sum  of. $23,560  00 

Making  an  aggregate  of. 44,044  25 

One  item  of  the  last  appropriation  was  $5,692  25,  on 
account  of  excess  of  his  expenditures  over  and  ahove  the 
$5,000,  per  act  3d  March,1853;  another  item  was  $13,000  25, 
for  the  completion  of  the  geological  explorations  in  Oregon 
and  Washington  Territories. 

In  placing  the  latter  item  under  the  control  of  the 
geologist,  on  March  20,  1855,  he  was  instructed  to  com- 
plete the  work,  make  final  report,  and  not  to  exceed  it  in 
his  dishursements. 

The  estimates  on  which  the  appropriation  of  $23,560 
was  based,  included  a  third  item  of; 4,867  50 


Which  had  been  expended  by  Dr.  Evans  in  cooperating 
with  the  expedition,  under  the  authority  of  the  War  De- 
partment, for  making  the  extreme  northern  railroad  ex- 
ploration from  the  Missouri  to  Washington  Territory, 
thereby  reducing  to  this  extent  the  amount  which  has  been 
appropriated  for  geological  services  in  Oregon  and  Wash- 
ington to 39,176  75 


In  the  adjustment  of  Dr.  Evans's  accounts  to  the  4th  March  last, 
it  is  found  that  he  has  again  exceeded  the  amount  appropriated  for 
the  completion  of  the  work,  and  incurred  an  additional  liability  of 
$3,574  70,  to  the  liquidation  of  which  there  are  no  means  applicable 
under  existing  laws. 

The  geologist,  in  a  communication  of  the  13th  November,  1857, 
states  as  follows  :  That  '^  rich  deposits  of  semi-bituminous  coal  have 
been  discovered  cropping  out  at  various  points  from  the  British  posses- 
sions to  near  the  boundary  of  California,  and  are  almost  inexhaustible 
in  quantity,  and  accessible  to  sail  and  steam  navigation." 

''Ores  of  iron,  lead,  platinum,  and  copper  have  been  discovered; 
also  marbles,  other  limestones,  and  valuable  rocks  for  building  pur- 
poses. The  analysis  of  the  coals,  limestones,  and  minerals,  is  com- 
plete ;  also  many  of  the  soils." 

One  hundred  and  five  illustrations,  and  two  hundred  and  seventy- 
seven  pages  of  manuscript  are  completed,  ready  for  the  engraver  and 
printer.  ''AH  the  illustrations  and  analyses  are  in  sufficient  progress 
to  keep  the  engraver  constantly  employed  until  the  completion  of  the 
report." 

The  illustrations  and  manuscript  referred  to  he  has  filed  in  this 
office  ;  but  the  complete  report  which  antecedent  instructions  required 
at  his  hands  has  not  yet  been  made. 

He  further  states  that  "  the  report  will  be  about  two  thirds  the  size 
of  Dr.  Owen's  report,  and  will  cost,  if  published  in  the  same  style, 
$26,526,  including  the  cost  of  preparing  all  the  maps  and  other  illus* 
trations."     This  sum,  together  with  his  claimed  balance  on  account 
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of  his  expenditure  over  and  above  the  last  appropriation,  he  states, 
''  will  amount  to  $30,000." 

The  facts  in  regard  to  the  origin  of  this  service,  and  the  appropria- 
tion for  its  completion  at  different  times,  with  the  progress  in  it,  as 
reported  by  the  geologist,  are  respectfully  submitted  for  the  considera- 
tion of  Congress. 


Petition  of  the  citizens  of  Saint  Louis ^  Missouri y  praying  the  immediate 
publication  of  Dr,  Evans's  final  report  of  geological  survey  in  Oregon 
and  Washington  Territories. 

Whereas  the  Academy  of  Science,  of  St.  Louis,  have  learned,  with 
much  interest,  that  the  general  geological  survey  of  Oregon  and 
Washington  Territories,  conducted  by  Dr.  John  Evans,  under  the 
authority  of  the  United  States  government,  in  the  course  of  which 
valuable  observations  have  been  made  upon  the  geography,  the 
agricultural  and  mineral  resources,  and  the  natural  history  of  these 
Territories,  has  been  completed,  and  a  final  report  prepared  for 
publication  when  authorized  by  Congress  :  Therefore, 

Resdvedy  That  the  Academy  of  Science,  of  St.  Louis,  fully  appre- 
ciating the  importance  of  Dr.  Evans's  explorations  and  labors,  and 
believmg  that  his  discoveries  promise  to  be  of  much  value,  when  ade- 
quately made  known,  to  commerce,  the  art^,  agriculture,  and  science, 
would  respectfully  beg  leave  to  urge  upon  Congress  the  immediate 
publication  of  Dr.  Evans's  final  report,  in  the  form  and  manner  here- 
tofore recommended  by  the  Commissioner  of  the  General  Land  Office, 
and  under  the  personal  supervision  of  the  geologist. 

Resolved y  That  a  copy  of  the  above  preamble  and  resolution,  signed 
by  the  president  and  secretary,  be  transmitted  to  the  presiding  officer 
of  each  nouse  of  Congress. 

B.  F.  SHUMARD, 
President  Academy  of  SciencCy  St.  Louis. 

J.  S.  B.  Allequb,' 

Recording  Secretary. 


General  Land  Office,  May  22,  1858. 

Sir:  I  have  the  honor  to  inclose  herewith  a  communication  from 
John  Evans,  sent  to  this  office,  to-day,  by  the  Hon.  John  G.  Davis, 
of  the  Committee  on  Public  Lands,  asking  the  recommendation  of  the 
department  for  the  publication  of  additional  copies  of  the  report  of  the 
geological  survey  of  Oregon  and  Washington  Territories. 

The  order  of  the  House  to  publish  the  work  is  evidence  to  us  of  the 
estimate  that  that  branch  of  Congress  has  of  its  merits,  and  as  the  sub- 
ject is  a  scientific  one,  of  ^reat  practical  utility  and  interest  to  the 
country,  the  recommendation  of  1,100  additional  copies,  to  be  distrib- 
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uted  as  follows,  say  500  for  the  Department  of  the  Interior,  500  for 
this  office,  and  100  for  the  use  of  Mr.  Evans,  the  geologist,  is  respect- 
fully suggested. 

I  am,  very  respectfiilly, 

THOMAS  A.  HENDRICKS, 

Commissioner. 
Hon.  J.  Thobipson, 

Secretary  of  the  Department  of  the  Interior. 


General  Land  Ofpicb,  March  26,  1860. 
I  hereby  certify  that  the  within  is  a  true  copy,  as  appears  from  the 
records  and  files  of  this  office. 

JOS.  S.  WILSON, 

Commissioner. 


War  Dbpartmbnt, 
Washingtony  January  26,  1858. 
Sir:  In  replv  to  your  request  for  my  views  respecting  the  publication 
of  the  report  of  Dr.  John  Evans,  I  have  to  state  that  the  examinations 
of  Dr.  Evans  extended  over  lines  24,000  miles  in  length,  embracing 
the  regions  traversed  by  the  route  explored  for  a  Pacific  railroad  near 
the  parallel  of  47^  north  latitude ;  that  collections  are  made  along  all 
the  lines  passed  over  of  the  prevailing  rocks,  minerals,  and  soils  which, 
in  connection  with  other  information  gathered,  exhibit  the  character 
and  capabilities  of  the  regions  explored,  their  fitness  for  occupation 
and  settlement,  the  facilities  they  afford  for  the  construction  of  rail  and 
common  roads — all  of  which,  I  regard  of  very  great  value,  not  only  in 
connection  with  the  project  of  constructing  a  railroad  to  the  Pacific, 
but  with  the  military  operations  of  the  country. 

The  itineraries  and  topographical  sketches  of  Dr.  Evans  likewise 
give  useful  information.  For  these  reasons,  I  esteem  the  publication 
of  this  report  to  be  important. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 

Secretary  of  War. 
Hon.  John  G.  Davk, 

House  of  Representatives. 


General  Land  Office,  January  26,  1866. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letters  of  the  follow- 
ing dates,  viz: 

Of  the  1st  instant,  submitting  accounts  and  vouchers  for  expendi- 
tures on  account  of  the  geological  reconnoissance,  chargeable  against 
the  appropriation  of  $5,000,  per  act  of  3d  March,  1853,  and  on  account 
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of  the  North  Pacific  railroad  expedition  under  the  direction  of  GoTernor 
Stevens,  together  with  diagrams  representing  your  route  in  the  explor- 
ations made  by  you  from  Isfebraska  to  Washington  Territory ;  also  in- 
closing a  communication  from  Governor  Stevens,  dated  San  Francisco, 
California,  November  14,  1854,  addressed  to  this  office  on  the  subject 
of  the  importance  of  the  geological  researches,  &c.,  and  finally  request- 
ing the  Department  of  the  Interior  to  ask  Congress  for  an  appropria- 
tion to  cover  your  expenditures  incurred  over  and  above  the  sum 
appropriated  as  aforesaid,  besides  to  enable  you  to  continue  the  explor- 
ations in  Washington  Territory  and  in  vicinity  of  the  Coose  bay,  and 
also  to  obtain  the  authority  to  publish  your  report  of  the  geology  of 
Oregon  and  Washington  Territories. 

Yours  of  the  6th  instant,  submitting  a  statement  of  the  circum- 
stances attending  your  connection  with  Governor  Stevens'  North  Pa- 
cific railroad  expedition,  accompanied  by  a  copy  of  the  governor's  let- 
ter to  the  Secretary  of  War,  of  the  14th  November  last,  in  support  of 
your  claim  for  expenditures  made  by  you  on  account  of  that  branch  of 
the  service ;  and 

Yours  of  the  13th  instant,  inclosing  a  copy  of  a  memorial  from  citi- 
zens of  California  residing  at  San  Francisco,  to  their  delegates  in  Con- 
gress on  the  subject  of  your  geological  explorations  in  W'ashington 
Territory,  &c. 

In  reply  to  the  foregoing  communications,  I  have  to  say  that  the 
subject-matter  was  examined  into  and  reported  to  the  Secretary  of  the 
Interior  on  the  16th  instant,  with  a  recommendation  that  an  appro- 

Sriation  may  be  asked  from  Congress,  "  For  expenses  incurred  by  Dr. 
ohn  Evans  in  geological  explorations  of  Oregon,  Washington^  ^c, 
and  for  the  completion  of  those  explorations  in  Washington  Territorj 
and  on  Coose  bay,  $23,560;  and  the  Department  of  the  Interior  is 
hereby  autliorized  to  have  the  report  of  Dr.  Evans  published  under  its 
direction,  the  expenses  to  be  paid  out  of  any  money  in  the  treasurj 
not  otherwise  appropriated."*  The  above  sum  comprises  the  follow- 
ing items,  viz : 

Balance  claimed  by  you  for  expenditures  made  over  and  above  the  ap- 
propriation of  $5,000,  3d  March,  1853 $6,694  25 

Expenditures  under  Governor  Stevens,  North  Pacific  rail- 
road service 4,867  50 

To  complete  the  reconnoissance  in  Washington  Territory, 

as  asked  by  the  legislature 10,000  00 

Coose  Bay  exploration 3,000  00 

Very  respectfully,  your  obedient  servant, 

JOHN  WILSON, 

Commissioner. 
Dr.  John  Evans, 

United  States  Geologist. 

*  This  dause  paased  the  House,  but  was  lost  in  the  Senate,  where  its  neoesaitj  was  noc 
fully  explained. 
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General  Land  Office,  March  26,  1860. 
I  hereby  certify  that  the  within  is  a  true  copy,  as  appears  from  the 
records  and  files  of  this  office. 

JOSEPH  S.  WILSON, 

(7ommiS9ioner. 


Department  of  the  Interior, 

March  8,  1860. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  on  the  24th  ultimo, 
and  also  on  the  6th  instant,  a.copy  of  the  following  resolution  of  the 
Committee  of  Public  Lands,  adopted  February  21,  1860,  viz: 

^^Besdvedy  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
requested  to  furnish  estimates  of  expenses  incurred  in  the  geological 
survey  of  Oregon  and  Washington  Territories,  not  provided  for  by 
previous  appropriations,  for  the  analyses  of  soils,  coals,  and  ores,  and 
in  the  preparation  of  the  final  report  for  publication ;  and  also  for  any 
information  that  may  be  in  his  possession,  as  to  the  results  of  these 
analyses,  so  far  as  they  may  serve  to  develop  the  agricultural  and 
mineral  resources  of  the  country  explored." 

In  reply  to  the  first  branch  of  this  resolution,  calling  for  estimates, 
I  would  respectfolly  state  that  it  will  be  perceived,  from  the  inclosed 
copy  of  a  communication  of  my  predecessor  of  the  Yth  February,  185T, 
addressed  to  the  Commissioner  of  the  General  Land  Office,  that  in 
obedience  to  the  requirements  of  the  act  of  Congress  of  the  21st  July, 
1852,  (Statutes,  vol.  10,  p.  12,)  this  department  has  not  authorized 
any  expenses  for  geological  surveys  in  Oregon  or  Washington  Terri- 
tories beyond  the  amount  appropriated  therefor  by  Congress.  The  last 
appropriation  was  made  by  act  of  3d  March,  1855,  (Statutes,  vol  10, 
p.  651,)  ''for  expenses  incurred  by  Dr.  John  Evans  in  geological 
explorations  in  Oregon  and  Washington  Territories,  &c.,  and  for  the 
completion  of  those  explorations  in  Washington  Territory,  and  on 
Coose  bay,  $23,560." 

Under  date  of  the  20th  March,  1856,  the  General  Land  Office  informed 
Dr.  Evans  of  this  appropriation,  and  instructed  him  to  complete  his 
labors,  and  make  his  report. 

On  the  18th  August  following,  he  was  again  instructed  to  close  his 
labors  under  the  then  exiscing  appropriation,  as  no  additional  expend- 
iture whatever  was  contemplated  by  this  department  in  regard  to 
geological  reconnoissances  in  Oregon  and  Washington. 

The  geologist,  however,  afterwards  rendered  accounts  of  expenditures 
exceeding  the  sum  appropriated;  and  in  April,  1857,  the  General 
Land  Office  approved  nis  accounts  and  vouchers,  to  an  amount  exceed- 
ing the  appropriation  by  $3,574  70.  This  course  of  action  was  taken 
without  advice  from  this  department,  and  was  in  contravention  of 
established  regulations,  which  inhibit  the  admission  t>f  an  amount  or 
balance  due  from  the  United  States  to  any  party  where  there  is  no 
appropriation  out  of  which  such  balance  can  be  paid. 

since  that  time  Dr.  Evans  has  informed  the  department  that  he  has 
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incurred  further  liabilities  to  scientific  gentlemen  for  making  analyses 
of  minerals,  soils,  ores,  &c.,  &c.,  amounting  to  $6,984  50. — (See copy 
of  his  letter  of  14th  November,  1859,  to  Commissioner  of  the  (General 
Land  Office,  and  inclosures  herewith.) 

From  all  the  papers  inclosed,  it  will  be  perceived,  first,  that  this  de- 
partment has  not  authorized  any  expenditures  beyond  the  appropria- 
tions for  geological  surveys  in  Oregon  and  Washington,  and  is  not  in 
such  a  position  as  to  report  that  there  is  any  deficiency,  to  meet  which 
it  is  under  obligation  to  submit  an  estimate  for  a  further  appropriation. 
Second,  That  Dr.  Evans  urgently  desires  a  further  appropriation  of 
both  the  amounts  above  mentioned.  In  regard  to  the  propriety  of 
making  these  appropriations,  the  committee  and  the  House  have  the 
means  of  judging ;  and  as  the  question  is  one  peculiarly  addressing 
itself  to  the  discretion  of  the  House,  it  is  deemed  proper,  under  all  the 
circumstances,  that  this  department  should  not  suomit  any  recom- 
mendation on  the  subject. 

In  reply  to  the  other  branch  of  the  resolution,  I  have  the  honor  to 
state  that  the  information  as  to  the  results  of  analyses,  as  I  believe,  is 
contained  in  the  papers  which  were  transmitted  to  the  House  of  Repre- 
sentatives by  the  President  on  the  13th  May,  1858,  and  an  abstract 
thereof,  prepared  by  Dr.  Evans,  will  be  found  among  the  copies  herewith 
inclosed.  I  have  never  had  occasion  to  investigate  these  results,  with 
a  view  of  forming  a  reliable  opinion  of  their  value.  They  were  favor- 
ably mentioned  by  the  General  Land  Office,  in  a  letter  of  17th  June, 
1857,  addressed  to  Hon.  J.  Fatten  Anderson, '(Thirty-fourth  Congress, 
third  session,  House  Reports,  vol.  1,  No.  171,)  and  in  the  annual  report 
of  that  office  in  1857,  (Ex.  Doc.,  first  session,  Thirty-fifth  Congress, 
vol.  2,  part  1,  pages  95  and  96,)  as  also  in  a  letter  addressed  by  the 
Commissioner  to  this  department,  to  which  I  replied  on  the  27th  of  the 
same  month. 

Copies  of  this  correspondence  are  likewise  inclosed  for  your  information. 
Very  respectfully,  your  obedient  servant, 

J.  THOMPSON, 

Secretary, 

Hon.  Eu  Thayer, 

Chairman  Com,  Public  Lands y  U,  8,  House  of  Bepresentaiives. 


General  Land  Office^  May  22,  1858. 

Sir:  I  have  the  honor  to  inclose  herewith  a  communication  from 
John  Evans,  sent  to  this  office  toniay  by  the  Hon.  John  G.  Davis,  of 
the  Committee  on  Public  Lands,  asking  the  recommendation  of  the 
department  for  the  publication  of  additional  copies  of  the  report  of 
the  geological  survey  of  Oregon  and  Washington  Territories. 

The  order  of  the  House  to  publish  the  work  is  evidence  to  us  of  the 
estimate  that  that  branch  of  Congress  has  of  its  merits ;  and,  as  the 
subject  is  a  scientific  one,  of  great  practical  utility  and  interest  to  the 
country,  I  respectfully  suggest  the  recommendation  of  1,100  additional 
copies,  to  be  distributed  as  follows:  Say  500  for  the  Department  of  the 
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Interior,  500  for  this  office,  and  100  copies  for  Mr.  Evans,  the  geolo- 
gist. 

I  am,  very  respectfully, 

THOS.  A.  HENDRICKS, 

Commissioner. 
Hon.  J.  Thompson, 

Secretary  of  the  Department  of  the  Interior, 


Department  op  the  Interior, 

March  9,  1860. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  20th  ultimo,  inclosing  Senate  hill  No.  149,  entitled  '^A  hill  making 
appropriations  for  the  completion  of  the  geological  survey  of  Oregon 
and  Washington  Territories,"  and  suggesting  that  the  committee  may 
he  furnished  with  the  views  of  this  department  thereon. 

This  hill  proposes  to  make  appropriations  of  two  amounts,  viz: 
$3,574  70  and  $6,984  60.     Total,  $10,569  20. 

As  furnishing  the  only  expression  of  the  views  of  the  department 
which  I  deem  proper,  I  have  the  honor  herewith  to  inclose  a  copy  of 
my  letter  of  yesterday's  date,  addressed  to  the  Hon.  Eli  Thayer, 
chairman  of  the  Committee  on  Public  Lands  of  the  House  of  Repre- 
sentatives, in  response  to  a  resolution  of  that  committee,  of  the  2l6t 
ultimo,  calling  for  information  as  to  the  expenses  incurred  in  the  geo- 
logical survey  of  Oregon  and  Washington  Territories,  and  the  results 
of  analyses  of  soils,  coals,  and  ores. 

The  bill  and  accompanying  papers  are  herewith  respectfully  re- 
turned. 

Very  respectfully,  your  obedient  servant, 

J.  THOMPSON,  Secretary. 
Hon.  R.  W.  Johnson, 

Chairman  Committee  on  PvUic  Landsy  U.  S.  Senate. 


Washington,  January  21,  1858. 
Dear  Sir:  I  understand  that  a  question  has  been  raised  as  to  the 
propriety  of  the  course  pursued  by  Dr.  John  Evans  in  prosecuting  his 
surveys  of  Oregon  and  Washington  Territories  after  appropriations 
had  been  made,  the  apparent  object  of  which  was  to  bring  that  explo- 
ration to  a  close.  On  the  inception  of  that  enterprise  the  distinct 
understanding  was,  that  appropriations  would  be  made  from  year  to 
year  as  the  necessities  of  the  service  required  This  understanding 
was  not  had  from  Congress  or  from  any  member,  but  from  the  uniform 
course  pursued  in  all  cases  of  surveys  and  for  geological  explorations ; 
and  when  Dr.  Evans  started  on  his  enterprise,  the  distinct  under- 
standing he  had  with  me  was  that  he  shoula  prosecute  his  lab(yrs  with 
all  diligence  and  economy  to  completion;  he,  nowever,  taking  the  risk 
of  the  appropriations  being  made.    No  other  course  could  have  been 


uiy!iiz.fc;u  uy  ' 


.^.x 


14  GKOLOGIGAL   SUBYET  OF 

taken  at  that  time  by  the  office  under  my  direction,  for  the  reason  that 
the  field  of  his  labors  was  almost  unknown,  was  without  mail  routes 
or  post  offices  at  that  time ;  and  if  the  office  had  been  disposed  to  put 
an  entire  stop  to  his  operations,  it  could  not  have  done  so,  at  any  tune 
during  the  greater  nart  of  his  services,  for  it  would  not  have  been  able 
to  communicate  with  him. 

I  make  this  statement  to  show  that  Dr.  Evans  was  not  guilty  of 
disobedience  of  orders,  or  of  disrespect  to  Congress  or  the  department, 
but  was  carrying  out  in  good  faith  what  he  supposed  were  tne  wishes 
of  both. 

Truly  yours, 

JOHN  WILSON. 
Hon.  Thomas  A.  Hendricks, 

Commissioner  General  Land  Office^  Washington, 


General  Land  Office,  March  26,  1860. 
I  hereby  certify  that  the  within  is  a  true  copy^  as  appears  from  the 
records  and  files  of  this  office. 

JOS.  S.  WILSON, 

Commissioner. 


Washington,  January  26,  1858. 

Dear  Sir:  I  understand  that  the  report  of  Dr.  Evans  of  the  explo- 
rations and  surveys  made  by  him  in  the  passes  of  the  Rocky  mountains, 
and  in  Oregon  and  Washington  Territories,  is  now  before  Congress 
on  the  question  of  printing  it,  and  that  an  objection  has  been  raised 
because  of  supposed  disobedience  of  orders  by  him.  I  was  Commis- 
sioner of  the  General  Land  Office  at  the  time  this  enterprise  was 
undertaken,  and  the  object  sought  was  the  establishing  of  the  geo- 
graphical position  of  certain  important  points,  and  the  connection  of 
the  geology  of  those  regions  with  the  explorations  reported  by  Dr.  D. 
D.  Owen.  Congress  at  that  time  was  particularly  anxious  to  limit 
the  appropriations  of  each  year  to  the  services  performed  during  the 
year.  It  was  well  understood,  when  Dr.  Evans  started  on  this  enter- 
prise, that  the  fields  of  his  labors  were  so  remote,  and  almost  wholly 
without  mail  routes  and  post  offices,  that  but  little  communication 
could  be  had  with  him,  and  then  only  at  rare  intervals.  He  possessed, 
however,  the  entire  confidence  of  the  office,  and  we  were  perlectly  sure 
that  his  duties  would  be  faithfully  and  economically  discharged.  The 
result  of  his  labors,  in  a  most  eminent  degree,  has  proved  that  that 
confidence  was  well  founded.  As  in  the  case  of  Dr.  Owen,  it  was  sup- 
posed that  the  work  would  go  steadily*on  to  completion,  as  the  interests 
and  honor  of  the  country  alike  required.  In  pursuing  his  explora- 
tions, therefore,  as  he  did,  he  supposed  that  he  was  carrying  out  the 
views  of  the  office,  which  was  the  fact;  and  when  the  office  would 
have  recalled  him,  if  I  remember  aright,  we  did  not  know  where  to 
find  him.  From  every  charge  of  disob^ence  or  coiitumely  I  most 
heartily  and  entirely  exonerate  him. 
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The  publication  of  Dr.  Evans's  work  is  eagerly  looked  for  by  the  peo- 
ple of  the  northwest.  The  publication  of  Dr.  Owens's  work  opened  up 
to  our  citizens  a  new  region,  and  the  rapid  settlement  of  Iowa,  Wis- 
consin, and  Minnesota  was  the  consequence.  The  publication  of  Dr. 
Evans's  report  is  pregnant  with  still  more  important  results.  Every 
patriot  is  anxiously  looking  for  the  means  of  connecting,  by  suitable 
means  of  transit,  our  Atlantic  and  Pacific  possessions.  However  wisely 
a  railroad  scheme  may  be  devised,  it  will  fail,  if  there  are  not  sufficient 
settlements  to  protect  themselves  and  the  road  against  the  demonstra- 
tions of  wandering  Indians  or  unprincipled  white  men.  Those  settle- 
ments will  not  be  made  unless  the  people  are  satisfied  that  there  are 
sufficient  lands  in  different  localities  to  justify  them  in  doing  so.  The 
publication  of  Dr.  Evans's  report  will  furnish  this  information,  and, 
when  furnished,  the  energy  and  enterprise  of  the  western  people  will 
soon  people  that  vast  region,  and  make  the  wilderness  to  bloom  and 
blossom  as  the  rose.  I  really  do  not  know  any  object  now  before  Con- 
gress of  more  vital  interest  to  the  country  at  large,  and  especially  to 
the  people  of  the  great  west,  and  I  earnestly  hope  that  Congress  may 
at  once  order  the  publication  of  this  report,  in  a  manner  commensujate 
with  its  importance  and  the  dignity  of  the  country. 
Very  truly,  yours, 

JOHN  WILSON. 

Hon.  John  G.  Davis, 

House  of  Representatives, 


Washington,  November  14,  1860. 

Sir  :  Permit  me  to  state  most  respectfully,  that  the  cost  of  analyses 
of  coals,  soils,  and  minerals,  and  the  preparation  of  maps  and  other  illus- 
trations for  the  report  of  the  geological  survey  of  Oregon  and  Wash- 
ington Territories,  ordered  to  be  printed  at  the  last  session  of  Congress, 
amounts  to  $6,984  50.  This  sum,  together  with  the  balance  of  $3,574  TO 
due  me  on  the  adjustment  of  my  accounts  at  the  General  Land  Office, 
to  4th  March,  1859,  amounts  to  $10,559  20. 

The  analysis  of  soils  is  very  tedious  and  expensive.  By  reference  to 
the  Patent  Office  Report  for  1858,  page  29,  you  will  perceive  that  Dr. 
Charles  T.  Jackson,  chemist,  of  Boston,  states  'Hhat  the  analysis  of  a 
single  soil  occupies  from  twenty  to  twenty-five  days,  and  that  no 
chemist  can  properly  attend  to  more  than  one  at  a  time." 

In  order  to  make  the  analysis  perfectly  reliable  and  most  useful  to 
the  country,  I  have  employed  the  most  skillful  and  well-known  chemists 
in  the  United  States,  Dr.  Charles  T.  Jackson,  of  Boston  ;  Professor  A. 
Litton,  St.  Louis,  Missouri;  and  Dr.  D.  D.  Owen,  of  Indiana.  Dr. 
Litton  has  been  employed  more  than  two  years  on  this  work. 

Dr.  Jackson  has  analyzed : 

Soils 16 

Coals 5 

Iron  ores 4 

Copper .^....  1 
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Lead  and  silver 2 

Native  sulphur 1 

29 

Dr.  Litton  has  analyzed : 

Soils 23 

Iron  ores 2 

Platinum 2 

Limestones 5 

Coals 6 

Basaltic  rock 1 

38 


Dr.  Owen  has  analyzed : 

Coals  and  lignites 15 

Iron  ores 4 

Soils 3 

99 


Dr.  Joseph  Leidy,  Academy  of  Sciences,  Philadelphia,  and  Dr.  Shu- 
mard,  have  made  the  drawings  and  descriptions  of  fossils,  to  determine 
the  geological  age  of  each  formation.  These  analyses  comprise  all  the 
prevailing  soils  and  minerals  from  Kansas  to  the  Pacific,  and  from  the 
British  possessions  on  the  north  to  California  on  the  south. 

Agricultural  chemistry  is  now  attracting  much  attention,  and  our 
citizens  engaged  in  such  pursuits  are  now  realizing  the  advantage  of 
the  adaptation  of  the  crop  to  the  constituents  of  the  various  soils,  and 
the  value  of  knowing  what  kind  of  fertilizers  are  needed  to  supply  de- 
ficiencies where  other  crops  are  desired.  Some  of  the  results  of  the 
survey  are  very  interesting,  and  are  attracting  much  attention  in  the 
scientific  world.  In  response  to  a  verbal  request  from  the  late  Actiog 
Commissioner,  I  will,.to-morrow  or  the  next  day,  make  a  brief  state- 
ment of  some  of  the  more  important  results  to  be  used  in  your  annual 
report  to  Congress,  if  you  deem  it  expedient  so  to  do. 

In  conclusion,  I  would  most  respectfully  but  urgently  suggest  the 
propriety  that  the  General  Land  Office  should  recommend  the  printing 
of  at  least  5,000  extra  copies  of  the  agricultural  portion  of  the  report. 
If  printed  without  the  maps  and  other  illustrations,  the  expense  would 
be  very  trifling  compared  with  the  advantages  that  would  be  derived 
by  all  who  may  hereafter  settle  this  vast  region  in  the  west. 

I  have  the  honor  to  be,  very  respectfully, 

JOHN  EVANS, 
Late  Oedogist  for  Oregon  and  Washington  Territoriea. 

Hon.  Samuel  A.  Smith, 

Commissioner  General  Land  Office. 
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JHemorandum  of  the  results  of  the  Geological  Survey  of  Oregon  and  Wash"* 
ington  Territories,  and  the  circumstances  attending  its  institution  and 
progress,  /romoffUnal  sources. 

In  March,  1851,  it  was  determined  by  the  Secretary  of  the  Interior 
underthe  third  section  of  act  of  27th  September,  1850,  providing  for  the 
manner  of  making  surveys  in  Oregon,  to  connect  with  the  land  surveys 
a  geological  reconnoissance  and  exploration.     It  was  also  deemed  indis- 

{ reusable  to  the  proper  construction  of  maps  of  the  country,  that  the 
atitude  and  longitude  of  the  intersection  of  the  base  and  meridian  lines 
should  be  determined. 

To  accomplish  this  object  a  transfer  was  made  from  a  fund  for  simi- 
lar service  in  the  northwest  of  $3,500,  and  on  the  22d  March,  1851, 
Dr.  John  Evans  was  directed  to  proceed  overland  to  the  Pacific  ocean, 
to  ascertain  the  general  geology  of  the  country  en  route ;  to  examine 
all  the  passes  in  the  Bocky  mountains  for  practicable  wagon  routes  to 
Oregon ;  to  obtain  the  elevations  of  the  mountain  ranges  crossed,  and 
along  the  base  and  tneridian  lines  in  that  territory ;  and  to  determine 
the  latitude  and  longitude  of  their  intersection. 

The  sum  placed  at  the  disposal  of  the  geologist  for  this  purpose, 
$3,500,  was  not  sufficient  to  pay  the  necessary  expenses  of  the  overland 
journey  to  the  Pacific.  But  in  view  of  the  importance  of  connecting 
our  eastern  country  with  the  settlements  on  the  Pacific  by  t^ragon  or 
railroads  as  a  great  public  measure  of  vital  importance  to  the  interests 
of  the  people,  and  as  the  practicability  of  establishing  such  commu- 
nication depended  very  much  upon  the  agricultural  and  mineral  re- 
sources of  the  country  en  route,  the  Land  Office  having  entire  confi- 
dence in  the  geologist,  that  the  duties  confided  to  his  charge  would  be 
performed  in  the  most  faithful  and  economical  manner,  and  as  the  field 
of  his  labors  was  so  remote,  and  at  thaib  time  almost  wholly  without 
mail  facilities,  so  that  but  little  if  any  commimication  could  be  had 
with  him,  he  was  charged  with  their  performance  with  the  distinct 
understanding  that  the  work  would  go  on  to  completion,  and  that  the 
necessary  means  would  be  supplied  to  meet  the  expenses  incurred. 

In  December,  1852,  the  geologist  returned  to  Washington,  and  re- 
ported to  the  General  Land  Office  the  results  of  the  survey.  On  the 
3d  March,  1853,  Congress,  in  answer  to  petitions  from  th6  legislature 
of  Oregon  for  1851  and  1852,  made  an  appropriation  of  $11,984  25 
**for  expenses  incurred  in  a  geological  survey  of  Oregon,  and  $5,000 
to  complete  the  reconnoissance."  Whereupon,  on  the  19th  of  April, 
1853,  the  geologist  was  instructed  to  return  to  the  field  of  his  labors 
and  complete  the  survey.  He  was  also  instructed,  at  the  same  time, 
**to  cooperate  with  Governor  I.  I.  Stevens,  as  the  geologist  of  his 
expedition  and  explorations  for  a  railroad  route  to  the  racinc  near  the 
forty-seventh  parallel  of  north  latitude,  and  to  communicate  all  the  geo- 
graphical information  obtained  in  former  explorations  in  that  region  for 
the  guidance  of  his  several  sub-corps. ' '  These  duties  were  performed  by 
the  geologist,  and  he  returned  to  Washington  to  prepare  his  final  re- 
port. But  Congress,  in  answer  to  petitions  from  the  legislatures  of 
Oregon,  and  Washington,  and  citizens  of  California  engaged  in  agri- 
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p 
•cultural,  commercial,  and  mining  pursuits,  made  a  further  appropria- 
tion of  $23^560.  Of  this  amount  $4,692  25  was  ''for  expenses  in- 
curred in  the  cooperation  with  Governor  Stevens,  under  the  War 
Department,  and  $13,000  for  more  detailed  examinations  in  the  coal 
regions  of  Oregon  and  Washington  Territories;  the  remainder, 
$5,692  25  was  for  expenses  incurred  in  the  prosecution  of  the  survey, 
in  addition  to  the  appropriation  of  $5,000  made  on  the  19th  April, 
1853.  To  the  clause  in  the  general  appropriation  hill  making  this  last 
appropriation  of  $23,560  was  added  a  proviso  ''for  the  publication  of 
the  report,  payable  out  of  any  money  in  the  treasury  not  otherwise 
appropriated."  This  clause  passed  the  House,  but  was  lost  in  the 
Senate,  where  the  reason  for  its  insertion  had  not  been  explained. 

The  object  of  the  proviso  was,  that  the  analysis  of  the  coals,  ores, 
soils,  and  rocks,  might  be  made  at  the  east,  during  the  progress  of  the 
survey,  thus  avoiding  the  long  delay  which  has  attended  the  publi- 
cation of  many  scientific  reports  by  Congress,  so  that  the  scientific  as 
well  as  practical  results  of  the  survey  might  be  ready  for  distribution 
in  a  few  months  after  the  completion  of  the  field-work.  The  analysis 
of  a  single  soil  requires  the  undivided  attention  of  the  chemist  from 
twenty  to  twenty-five  days. 

These  results  comprise  a  careful  analysis  of  the  prevailing  soils, 
rocks,  coals,  and  minerals  along  the  entire  overland  route  to  the 
Pacific,  and  in  Oregon  and  Washington  Territories,  from  the  boundary 
of  California  to  the  British  possessions  on  the  north,  with  lateral  ex- 
cursions both  north  and  south  of  the  Missouri  and  Nebraska,  and 
along  the  eastern  and  western  base  of  the  Rocky  mountains,  including 
all  the  northern  passes  in  that  range,  exhibiting  the  fitness  of  the 
country  for  settlement,  and  the  practicability  of  wagon  and  railroads. 
Ores  of  lead,  iron,  copper,  platinum,  and  gold  have  been  discovered  in 
various  localities;  also,  marbles  and  other  valuable  limestones  for  build- 
ing purposes. 

The  coals  of  Oregon  and  Washington  Territories  are  inexhaustible 
in  quantity,  and  accessible  to  sail  and  steam  navigation. 

The  great  lignite  bed  (tertiary  coal)  of  the  upper  Missouri  in 
Nebraska,  extends  over  eight  degrees  of  longitude  and  seven  of  latitude. 
This  deposit  is  separated  into  seven  seams,  divided  by,  or  interstratified 
with  deposits  of  clays,  sandstones,  and  grit.  A  careful  analysis  of 
specimens  from  various  localities  gives  an  average  of  thirty-eight  per 
cent,  of  carbon  in  coke;  fifty-three  per  cent,  of  volatile  gasses  and 
moisture,  and  nine  per  cent,  of  ashes,  (white.^  This  deposit  of  legnite 
is  situated  in  that  portion  of  the  country  wnich  is  most  destitute  of 
timber,  and  the  analysis  shows  it  to  be  of  value  (by  coking)  for  fuel 
and  means  of  transportation. 

The  legislatures  of  Oregon  and  Washington  Territories,  have  passed 
resolutions,  strongly  recommending  the  publication  of  the  report,  as 
containing  "much  valuable  information  as  to  the  localities  in  the 
country  explored,  possessing  mineral  and  agricultural  wealth. ' '  These 
memorials  and  other  papers  substantiating  all  the  facts  alluded  to  in 
the  foregoing  statement,  are  on  file  with  the  Committee  on  Public 
Lands  in  the  House  or  on  the  files  of  the  Clerk's  office. 

The  Academy  of  Sciences,  St.  Louis,  and  the  Academy  of  Science, 
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Philadelphia,  also  earnestly  desire  the  publication  of  the  report,  ^^as 
containing  information  valuable  to  commerce,  the  arts,  and  to  science." 
The  Secretary  of  War  also  recommends  the  publication  of  the  report 
**as  of  very  great  importance  as  exhibiting  the  character  and  capa- 
bilities of  the  country  explored,  its  fitness  for  occupation,  and  settle- 
ment, the  facilities  afforded  for  the  construction  of  rail  and  common 
roads,  and  in  connection  with  the  military  operations  of  the  country." 


Memaricd  to  Congress  from  ike  Academy  of  Sciences  j  Philaddphia. 

ACADBMT  OF  NATURAL  SciSNCES, 

PUladelphiay  February,  1860. 

To  the  SencUe  and  House  of  Representatives  of  the  United  Slates  of 
America  in  Congress  assembled: 
The  undersigned,  a  committee  appointed  by  the  Academy  of  Natural 
Sciences  of  Philadelphia,  for  the  purpose  of  aiding  the  efforte  of  Dr.  J. 
Evans  to  procure  the  meteorite  now  lying  near  rort  Orford,  Oregon, 
respectfully  represent:  That  the  discovery  and  preservation  of  meteor- 
ites is  an  object  of  great  solicitude  to  scientinc  men,  and  that  such 
specimens,  besides  the  interest  which  attaches  to  them  as  the  only  ob- 
jects we  can  reach  foreign  to  the  mass  of  our  earth,  are  considered  as 
possessing  great  value  in  scientific  collections ;  and  understanding  that 
the  one  observed  by  Dr.  Evans  is  so  situated  that  it  can  be  transported 
to  the  coast  for  shipment  at  a  comparatively  small  cost,  they  would 
respectfully  urge  the  great  importance  of  securing  it  as  soon  as  prac- 
ticable, since,  by  the  delay,  it  may  become  so  covered  with  earth  that 
the  knowledge  of  its  position  may  be  lost. 

JOHN  L.  LECONTE, 
SAMUEL  POWEL, 
W.  W.  RUSHENBEEGER. 
ISAAC  LEE,  President. 
ROBERT  BRIDGES,  M.  D., 

First  Vice-President, 
JOHN  LECONTE, 

Second  Vice-President. 
THOMAS  STEWARDSON, 

Corresponding  Secretary. 
B.  HOWARD  RAND,  M.  D., 

Recording  Secretary. 


St.  Loiris,  January  24,  1860. 
Sir  :  In  accordance  with  a  resolution  of  the  Academy  of  Science  of 
St.  Louis,  the  duty  devolves  upon  me  of  addressing  you,  with  a  view 
of  securing  the  influence  of  your  institution  in  memorializing  the  Con- 
cress  of  the  United  States  to  have  removed  from  Oregon  to  the  city  of 
Washington  an  immense  meteorite,  found  by  Dr.  John  Evans,  United 
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States  Geologist,  in  his  geological  reconnoissance  of  that  territory,  and 
also  to  procure  geodetic  measurement  of  the  distance  of  its  locality  from 
Mount  Pitt. 

I  enter  upon  this  duty  the  more  cheerfully  as  I  feel  that  in  doing  so 
I  am  only  conforming  to  the  implied  wishes  of  all  true  lovers  of  science, 
not  only  in  this  country,  hut  in  the  Old  World. 

The  question  of  the  origin  of  these  mysterious  bodies  is  one  of  the 
deepest  interest,  the  solution  of  which,  perhaps,  involves  others  of  still 
higher  moment.  Are  they  of  terrestrial  origin?  The  secret  powers 
of  nature,  which  are  at  work  in  the  deep  and  silent  recesses  of  the  earth, 
may  become  more  fully  comprehended,  and  the  solution  may  afford 
important  aid  to  the  future  development  of  chemical  philosophy.  Are 
they  products  from  volcanoes  existing  in  the  moon?  They  become  ob- 
jects of  even  more  than  paramount  value  in  assuring  us  that  the  con- 
stitution of  the  planetary  spheres  are  almost  certainly  identical  with 
that  of  our  own  earthly  habitation. 

We  learn  from  the  analysis  of  Professor  Jackson,  whose  character 
as  a  chemist  assures  us  of  the  accuracy  of  the  determination,  that  this 
aerolite  contains  chrysolites,  and  is  nearly  identical  in  chemical  con- 
stitution with  that  found  by  the  celebrated  Pallas  on  the  frozen  plains 
of  Siberia.  The  latter  was  so  highly  prized  by  the  government  of 
Bussia  that  it  was  transferred  from  this  rigorous  and  inhospitable 
region  to  the  imperial  cabinet  at  St.  Petersburg.  Should  our  govern- 
ment feel  less  concern  in  treasuring  up  these  great  objects  of  natural 
curiosity  and  overweening  interest  among  the  scientific  and  learned, 
or  should  it  be  less  munificent  in  advancing  the  great  interests  of  hu- 
man knowledge?  The  arts  of  modern  civilization  and  refinement  are 
based  upon  such  knowledge,  and  that  government  which  most  effi- 
ciently promotes  the  advancement  of  science  most  effectually  promotes 
its  own  interests,  the  interests  of  humanity,  and  the  perpetuity  of  its 
own  national  glory. 

Trusting  that  you  will  use  every  available  means  to  secure  the 
removal  of  this  meteorite  from  Oregon  to  the  cabinet  of  the  Smithson- 
ian Institution,  and  promising^  if  necessary,  such  aid  as  our  infant 
academy  may  be  able  to  afford,  I  have  the  honor  to  subscribe  myself, 
your  most  obedient  servant, 

H.  A.  PEOUT, 
President  of  the  Academy  of  Science^  St.  Louis, 

Professor  Joseph  Henry, 

Secretary  of  the  Smithsonian  Institution, 


Washington,  November  21,  1859. 

Sir  :  In  compliance  with  the  verbal  request  alluded  to  in  my  letter 
of  the  14th  instant,  I  have  the  honor  to  present  a  few  of  the  results  of 
the  geological  survey  of  Oregon  and  Washington  Territories,  contained 
in  the  report  ordered  to  be  printed  at  the  last  special  session  of  Congress. 

Forty-two  soils,  twenty-six  coals,  ten  iron  ores,  three  of  lead,  two  of 
platinum,  five  limestones,  all  from  different  localities,  have  been  care- 
fully analyzed  by  Professor  A.  Litton,  of  St.  Louis,  Dr.  Charles  T. 
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Jackson,  of  Boston,  and  Dr.  D.  D.  Owen,  of  Indiana.  Discoveries  of 
native  sulphur,  salt  springs  in  various  localities,  rock  salt,  marble, 
ypsum,  ocher,  and  other  valuable  minerals  have  been  discovered.  The 
oundaries  of  the  different  gold  regions  have  also  been  laid  down  on 
the  geological  map  as  far  as  ascertained.  Three  of  the  discoveries  of 
iron  ore  are  located  in  the  Willamette  Valley,  and  one  near  Astoria, 
mouth  Columbia  river^  and  two  on  the  western  slope  Cascade  range  of 
mountains.  Iron  ore  was  also  discovered  in  the  Bogue  Biver  moun- 
tains. Our  specimen  from  that  region  proves,  on  analysis  by  Dr.  Jack- 
son, to  be  meteoric,  and  is  of  great  scientific  interest.  It  is  deemed 
advisable,  by  scientific  men  who  have  been  made  acquainted  with  the 
discovery,  that  the  whole  mass  should  be  obtained  by  the  government, 
and  placed  in  the  Smithsonian  Institution. 

On  a  large  tributary  of  the  Columbia,  the  Kooskooskie  river,  is  a 
mountain  of  iron  ore,  more  lofty  than  the  celebrated  iron  mountain  in 
Missouri,  and  fully  equal  in  richness.  The  analysis  of  surface  speci- 
mens by  Dr.  Owen,  which  probably  for  ages  have  been  exposed  to 
atmospheric  influences,  gives  the  following  results  : 

Water 0.05 

Silica 1.90 

Peroxid  of  iron 89.95    Metalliciron 62.99S 

Alumina 6.90 

Alkalies 0.10 

Loss 1.10 


100.00 


In  the  main  range  of  the  Bitter  Boot  mountains  similar  ore  was  dis- 
covered ;  also,  gold  in  quartz  veins,  in  talcose  slates,  and  platinum. 
Gold  was  also  found  in  the  same  latitudes  in  the  passes  of  the  Bocky 
mountains. 

Lead  mines  were  discovered  on  the  shores  of  Flat  Bow  lake  and 
river,  tributaries  of  the  Columbia,  in  Washington  Territory,  and  north 
of  this  river  and  lake  in  the  British  possessions  ;  also  silver  mines  in  the 
same  locality.  The  gold  fields  of  Bogue  river  are  quite  extensive,  ex- 
tending along  the  coast  for  a  hundred  miles,  and  from  the  ocean  to  the 
valleys  east  of  the  Coast  range  of  mountains.  Co])per  was  also  found 
in  these  mountains.  Gold-bearing  slates  prevail  in  the  Umpqua  val- 
ley, near  the  head  waters  of  its  southeastern  branch.  The  indications 
are  that  it  will  be  found  in  sufficient  quantities  to  justify  mining.  Cop- 
per was  also  found  in  quartz  veins,  but  not  sufficient  to  justify  mining. 
Saliferous  sandstone  attains  a  great  thickness  in  the  valley  of  the  Ump- 
qua, and  salt  springs  are  numerous. 

The  Colville  gold  mines  extend  from  a  few  miles  north  of  the  Spo- 
kane river  far  into  the  British  possessions,  connecting  in  a  northwest 
direction  with  the  Frazer's  and  Thompson's  river  gold-field.  East- 
ward fifty  miles  from  the  Colville  mines,  the  geology  of  the  country 
changes,  and  the  talcose  slates  give  place  to  marbles,  magnesian  lime- 
stone, gypsum,  &c.,  &c.  The  soil  in  these  mountain  regions  is  im- 
pregnated with  fine  gold,  which,  when  the  country  becomes  settled, 
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and  suitable  machinery  and  supplies  can  be  obtained  at  reasonable  cost, 
will  prove  very  productive.  Along  the  shores  of  the  Pacific,  in  the 
neighborhood  of  Randolph  and  Port  Orford,  scales  of  platinum  are 
mingled  with  gold  in  the  black  sand  at  the  bottom  of  rivulets  and  along 
the  sea-shore.  Some  sand  collected  in  one  of  these  rivulets,  on  analysis 
by  Dr.  Litton,  of  St.  Louis,  yielded  45  per  cent,  of  platinum. 

Sand  from  Cape  Blanco,  near  Port  Orford,  Oregon,  also  yielded,  by 
washing,  45  per  cent,  of  platinum  ore. 

From  the  residue  of  the  above  sand  left  by  washing,  in  Oregon  Ter- 
ritory, for  gold,  by  treating  with  nitromuriatic  acid,  was  obtained  a 
solution,  out  of  which  was  obtained  44.35  per  cent,  of  platinum. 

The  residue  insoluble  in  nitromuriatic  acid,  consisted  principally 
of  particles  of  osmium,  iridium,  and  sand,  and  amounted  to  38.31  per 
cent. 

Some  of  the  soils  of  the  Pacific  coast  and  the  Nez  Percys  country, 
between  the  Bitter  Boot  and  Cascade  mountains,  are  very  remarkable. 
They  are  similar  in  their  constituents,  and  probably  equal,  to  the  cel- 
ebrated soil  near  Olmutz,  Moravia,  which  has  been  cropped  for  160 
years  successively,  without  either  manure  or  naked  fallow,  yielding 
every  season  abundant  crops.  This  is  owing,  in  a  great  measure,  to 
the  vicinity  of  mountain  ranges,  containing  augite,  hornblende,  and 
serpentine,  or  talcose,  chlorite,  and  magnesian  schists,  which  prevail 
in  the  vicinity,  the  decomposition  of  which,  and  the  vegetable  matter 
brought  down  by  abundant  rains  and  the  melting  of  snow  in  the 
spring,  replenishes  the  exhaustion  of  the  soil  consequent  upon  the 
production  of  plentiful  crops.  In  the  Umpqua  valley,  near  Winches- 
ter, the  soil,  over  a  considerable  extent  oi  country,  yielded,  on  an 
average,  20  per  cent,  of  iron,  almost  an  iron  ore;  and  yet  the  other 
constituents  are  of  such  a  nature  as  to  render  it  fine  agricultural  land. 
On  a  portion  of  the  farm  of  General  Lane,  in  this  vicinity,  the  crop  of 
wheat,  the  past  season,  was  thirty  bushels  to  the  acre,  on  virgin  soil, 
that  had  only  been  plowed  once  five  years  ago,  and  never  manured. 

The  prairies  abounding  in  the  Bogue  Biver  mountains  are  exceed- 
ingly fertile.  Native  clover,  and  other  grasses  in  season,  reach  the 
shoulders  riding  on  horseback,  and  the  woodlands  surrounding  them 
are  frequently  filled  with  fine  grass  and  flowers,  instead  of  brushy 
undergrowth.  These  prairies  are  of  great  importance,  furnishing,  as 
they  do,  means  of  subsistence  in  the  neighborhood,  for  the  miners  en- 
gaged in  the  gold  regions  of  Bogue  river. 

The  following  is  the  analysis  of  one  of  the  prairie  soils  alluded  to, 
made  by  Dr.  Jackson  : 

1,000  grains  of  this  soil  separated  mechanically  into — 

Gravel 230 

Sand 268 

Fine  brown  loam 612 

On  analysis  of  the  fine  loam,  it  was  found  to  consist  of,  in  100 
grains — 
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Organic  (vegetable)  matter 29.400 

Insoluble  silicates 59.000 

Peroxyd  of  iron  and  manganese 4.760 

Alumina 5.250 

Lime 0.185 

Potash  and  soda 0.380 

Magnesia 8.027 

Phosphoric  acid 0.500 

Sulphuric  acid 0.034 

Chlorine 0.031 


99.557 


The  following  is  an  analysis  of  one  of  the  soils  referred  to,  made  by 
Dr.  D.  D.  Owen: 

Nez  Percys  country : 

Moisture  expelled  at  400°  F 6.250 

Organic  matter 9.550 

Insoluble  silicates 7.2666 

Lime 820 

Oxyd  of  iron 5.630 

Alumina 3.800 

Sulphuric  acid 090 

Potash 2.280" 

Magnesia 1.080 

Phosphoric  acid , 220 

Loss 230 


100.000 


The  coal  fields  of  Oregon  and  Washington  Territories  are  quite 
extensive,  extending  from  near  the  boundary  of  California  to  the 
British  possessions  on  the  north,  cropping  out  at  various  points 
throughout  the  entire  region.  These  coals  do  not  belong  to  the  true 
coal  measures,  but  are  of  the  miocene  tertiary  formation.  They  are, 
however,  of  great  thickness ;  and,  in  some  localities,  have  been  so  altered 
and  compressed  by  volcanic  action,  as  that,  in  appearance  and  in  their 
proximate  constituents,  they  approach  near  to  the  composition  of  the 
coals  of  the  western  States. 

The  following  analyses  are  from  some  of  the  most  important  local- 
ities: 

Specimen  from  Fitzhugh's  mine,  Bellingham  bay,  analyzed  by  Dr. 
Owen: 

Carbon 68.454 

Hydrogen 6.666 

Sulphur 1.000 

Water  expelled  at  212  F 7.000 

Ashes,  (reddish  brown) 3.400 

Oxygen,  nitrogen,  and  loss ^  13.480 
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The  same  calculated  for  100  parts  of  dry  combustible  matter: 

Carbon 76.399 

Hydrogen 7.439 

Sulphur.... 1.116 

Oxygen,  nitrogen,  and  loss 15.046 

Specimen  from  Bigelow's  coal  mines,  Dwamish  river,  analyzed  by 

Dr.  Owen: 

Specific  gravity 1.495 

Total  volatile  matter    36.8    Moisture 12.00 

Volatile  combustible  gases 24.80 

Coke 63.2 

Fixed  carbon  in  coke 52.80 

Ashes 10.40 


100.00 


Specimen  from  Coose  bay.     Analyzed  by  Professor  A.  Litton. 

Specific  gravity 1.369 

Carbon  in  coke 61.00 

Volatile  gases 27.00 

Moisture 9.00 

Ashes 3.00 


100.00 

All  of  which  is  respectfully  submitted. 

JOHN  EVANS, 
U.  8.  Gedogiatfor  Oregon  and  Washington  Territories. 
Hon.  Samuel  A.  Smith, 

Commissioner  General  Land  Office. 


Estimates  of  the  cost  of  printing  Dr.  John  Evanses  Report  on  the  Geology 
of  Oregon  and  Washington  Territories^  1,600  copies^  in  quartOytnade 
by  the  Superintendent  of  Printing  for  the  House  of  Representatives. 

For  composition,  350  pages,  small  pica $775  50 

For  press-work 300  50 

For  dry-pressing  80  reams,  at  50  cents 40  00 

For  inserting  plates 87  20 

$1,203  20 

For  82  J  reams,  at  |7  84 646  80 

For  binding 1,562  20 

For  3  colored  maps,  engraving,  paper,  printing,  at  $400 

each 1,200  00 

For  engraving  40  plates  on  steel,  at  |45  each 1,800  00 
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For  printing  the  same,  at  65  cents  per  hun- 
dred   |397  50 

Paper  for  the  same 48  00 

$445  50 

For  4  pages  geological  sections^  5  colored,  at 

|4  per  hundred |244  80 

Paper  forthe  same 38  40 

283  20 

Total  cost  of  printing  1,500  copies T,140  90 

Total  cost  of  printing  5,000  extra  copies 13,886  80 

Total  cost  of  printing  the  usual  number  and  5,000  extra 

copies 21,02T  TO 

(For  printing  1,500  extra  copies,  |4,166  04,  see  detailed  estimates.) 

Coat  of  printing  1,000  extra  copies  of  Dr.  John  Evans's  Geological 

Report. 

For  press-work $208  00 

For  dry-pressing  52  reams 26  00 

For  inserting  plates 60  00 

$294  00 

For  54  reams  of  paper,  at  |7  84 423  36 

For  3  maps,  at  |1  50  per  hundred 450  00 

For  printing  40  steel  plates,  at  65  cents  per  hundred 260  00 

For  paper  for  maps  and  plates 256  00 

For  5  tinted  pages,  at  $2  60  per  hundred |130  00 

Paper  for  the  same 30  00 

160  00 

For  4  colored  pages,  at  $4  per  hundred $160  00 

Paper  for  the  same 24  00 

184  00 

For  binding T50  00 

Cost  for  1,000  extra  copies 2,TTT  36 

5 

Cost  of  5,000  extra  copies 13,886  80 

Rep.  No.  177 3 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


ArmiL  10,  I860.— Ordered  to  be  printed. 


Mr.  Nicholson  sabmitted  the  following 

REPORT. 

The  Committee  on  Bevdutionary  Claima  have  conddered  the  memorial 
of  Catharine  Wilkiey  daughter  and  ofdy  heir  of  Jowph  Paine,  pray-- 
ing  rdief  on  account  of  the  military  services  of  her  father  during  the 
revoltUionary  war,  arid  submit  (he  following  report : 

They  have  examined  with  care  the  memorial  of  the  petitioner,  and 
have  heen  unable  to  find  any  ground  on  which  they  can  recommend 
the  relief  prayed  for.  They  therefore  report  adversely  to  the  claim, 
and  ask  to  be  discharged  from  its  further  consideration. 
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l8t  Session.     S  }    No.  179. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  10, 1860.-^rdered  to  be  printed. 


Mr.  Ten  Eyck  submitted  the  following 

REPORT. 

The  Committee  on  Revolutionary  Claims^  to  whom  was  referred  the  wie- 
moriai  of  Hetty  O,  Dorr^  daughter  of  John  B.  Alvery^  postmaster  of 
the  American  army  at  headquarters,  during  the  revolutionary  war, 
praying/^  that  the  term  officers,  as  used  in  the  laws  heretofore  passed 
for  the  relief  of  the  officers  and  soldiers  of  the  revolution^  their  widows 
and  orphans,  be  construed  to  embrace  the  said  John  Alvery,  and  that 
whatever  pay  or  emoluments  he  cr  his  widow  may  have  failed  to  re- 
ceive through  a  more  strict  construction  of  the  said  term,  be  paid,  with 
interest,  to  their  heirs  or  legal  representatives,  as  if  the  rank  of  cap- 
tain of  infantry  had  been  regularly  assigned  him,  and  his  services  had 
terminated  tvith  the  war,''  beg  leave  to  report: 

That  it  is  established  by  documents  signed  by  Generals  Washington 
and  Knox  that  the  said  John  D.  Alvery  served  as  postmaster  in  the 
American  army  for  near  five  years ;  that  he  had  been  attentive  to  his 
duty,  and  acted  in  a  decent  and  becoming  manner,  suitable  to  his  sta* 
tion,  and  was  entitled  to  the  regard  and  esteem  of  all  good  men.  That 
be  resigned  his  position  as  such  postmaster  on  the  28th  of  March,  1783, 
only  a  tew  days  before  the  termination  of  the  war. 

That  it  further  appears,  by  reference  to  the  Journal  of  the  Continen- 
tal Congress,  that  the  said  John  D.  Alvery  was  allowed  the  same  pay 
and  rations  as  were  allowed  to  a  captain  of  infantry. 

It  is  manifest,  however,  that  the  services  of  the  said  John  D.  Alvery 
were  of  a  civU  and  not  of  a  military  character ;  and,  although  your 
committee  are  fully  satisfied  that  they  were  faithfully  performed  and 
meritorious,  yet  they  were  not  such  as  the  government  has  been  in  the 
habit  of  rewarding  with  bounties  and  donations  over  and  above  the 

Eay  allowed  at  the  time  the  service  was  rendered.  The  committee 
elieve  that  this  distinction  has  always  been  observed,  and  think  it  is 
inadvisable  to  establish  a  new  rule,  under  which  a  new  class  of  claims 
may  be  introduced  into  Congress,  unlimited  in  numbers,  unprecedented 
in  character,  so  far  as  their  allowance  by  Congress  heretofore  has  been 
concerned,  and  which  the  treasury,  however  full,  could  not  withstand. 
Your  committee  are  unanimously  of  opinion  that  the  prayer  of  the- 
petitioner  ought  not  to  be  granted,  and  they  therefore  report  adversely 
thereto,  and  ask  to  be  discharged  from  the  further  consideration  of  th& 
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36th  Conorks,  )  SENATE.  (  Rbp.  C!om- 

1st  Session.     S  I  No.  180. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  10, 1860^-Ordered  to  be  printed. 


Mr.  Grimes  made  the  following 

REPORT. 

[To  accompany  Bill  S.  390.] 

The  Committee  on  Pensions ^  to  whom  was  referred  the  petition  of  Hester 
StoU,  widow  of  Urban  StoUy  praying  for  a  pension^  beg  leave  to 
report: 

That  it  appears  the  husband  of  the  petitioner  served  as  a  private  in 
the  United  States  army  for  nearly  seventeen  years;  that  he  was 
wounded  at  the  battle  of  Withlacochee,  Florida,  December  31,  1836, 
and  for  which  wound  he  received  a  pension  of  six  dollars  per  month^ 
from  the  4th  July,  1845,  to  his  death,  2d  March,  1855. 

It  also  appears  that  he  died  at  Fort  Myers,  Florida,  while  in  service. 

His  widow  now  prays  a  pension,  on  account  of  the  death  of  her  hus- 
band by  his  wound,  and  for  his  faithful  services. 

The  petitioner  also  performed  the  duties  of  hospital  mairon,  under 
the  direction  of  Surgeon  Saterlee,  of  the  United  States  army,  at  the 
battles  of  Cerro  Gordo,  Churubusco,  Molino  del  Rey,  Chapultepec,  and 
City  of  Mexico,  in  which  capacity,  he  says,  she  added  greatly  to  the 
comfort  of  the  wounded  and  sick  soldiers. 

Your  committee,  believing  that  the  petitioner  is  justly  entitled  to 
relief,  beg  leave  to  report  the  accompanying  bill,  and  recommend  its 
passage. 
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36th  Conqkbbb,  }  SENATE.  (  Rep.  Com. 

l8t  Session.     ]  i    No.  181. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  10, 1660.— Ordered  to  be  printed. 

Mr.  FiTZPATRiCK  made  the  following 

REPORT. 

[To  accompany  Joint  Resolution  S.  S8.) 

Tlie  Committee  on  Indian  Affairs,  to  whom  was  referred  the  daim  of  A. 
M.  Fridley,  late  agent  for  the  Winnebagoes,  under  resolution  of  the 
Senate  of  1st  ultimo,  with  instructions  to  inquire  into  the  expediency 
and  propriety  of  relieving  him  from  the  effects  of  ajudgm^ent  obtained 
against  him  in  the  district  court  for  the  second  district  of  the  State  of 
Minnesota,  in  consequence  of  his  having,  under  orders  from  the  Indian 
Bureau,  disobeyed  the  injunction  of  said  court,  in  regard  to  the 
payment  of  certain  moneys  belonging  to  said  Winnebagoes,  beg  leave  to 
report: 

On  the  30th  September,  1850,  money  was  appropriated  to  pay  cer- 
tain arrearages  due  the  Winnebagoes. 

The  money  was  paid  to  Joseph  Bryan,  the  regularly  authorized 
attorney  for  the  Indians. 

A.  M.  Fridley  was  appointed  United  States  agent  for  the  Winne- 
bagoes in  December,  1850. 

October  15,  1851,  the  Indians  held  a  council  to  take  into  considera- 
tion their  indebtedness  to  certain  white  men,  traders.  The  Indians 
acknowledged  an  indebtedness,  and  requested  Fridley  to  investigate  the 
amount,  and  pay  it  out  of  the  appropriation  in  Bryan's  hands.  The 
traders  assented  to  the  arrangement,  and  Fridley  accepted  the  trust. 
The  Indians  gave  him  power  of  attorney,  dated  17th  October^  1851, 
to  draw  the  money  from  Bryan. 

October  19,  1851,  Fridley  inclosed  the  power  of  attorney  to  Bryan, 
and  requested  that  the  money  should  be  forwarded  to  himself  in  drafts. 

November  3,  1851,  Bryan  sent  the  drafts  as  requested  to  Fridley 
(amounting  in  the  aggregate  to  $17,758)  under  cover  from  and  franked 
by  Luke  Lea,  Ommissioner  of  Indian  Affairs. 

On  the  same  day,  (November  3,)  under  the  same  cover,  Mr.  Lea  in- 
structed Fridley  to  pay  certain  claims  of  P.  ChoteaH,  Jr.  &  Co.  and 
others  against  the  Indians,  out  of  the  money  that  day  inclosed  to  him. 

December  12, 1851,  the  traders  (Lowry  and  others^  who  were  parties 
with  the  Indians  to  the  arrangement  of  the  15th  ana  17th  of  October, 


I  A.   M.   FRIDLEY. 

sued  out  an  injunction  against  Fridley,  restraining  him  from  paying 
the  money  to  any  other  parties  than  themselves.  The  court,  in  fact, 
seconded  their  demand  that  the  arrangement  should  be  carried  out. 

December  22,  1851,  Fridley  acknowledged  receipt  of  Lea's  letter  of 
November  3,  and  informed  him  of  the  arrangement  of  the  15th  and  1  Tth 
October,  and  also  that  he  (Fridley)  had  been  restrained  by  injunction 
from  paying  the  money  to  any  other  than  the  traders  who  were  parties 
to  the  arrangement,  and  asked  Lea  to  reconsider  his  instructions. 

March  26, 1852,  Lea  answered,  reiterating  his  instructions  as  follows: 

^'I  have  carefully  considered  this  matter,  and  am  satisfied  that  it  is 
simply  a  case  in  which  the  only  question  is,  which  of  two  sets  of  claim- 
ants against  the  Indians,  shall  obtain  satisfaction  of  their  claims  out 
of  the  money  of  the  Indians,  in  your  hands.  I  have  no  diflSculty  in 
deciding  this  question,  notwithstanding  the  power  of  attorney  and  the 
injunction  to  which  you  refer.  In  no  case  whatever,  can  an  agent 
make  any  private  contract  or  arrangement  with  an  Indian  tribe  by 
which  he  is  to  be  absolved  from  his  official  obligation  to  obey  the  orders 
of  this  department.  As  to  the  injunction  it  is  considered  at  best 
a  mere  nullity.  The  judge  who  granted  it  assumed  jurisdiction  of  a 
matter  which,  by  express  provisions  of  law  is  committed  to  the  dis- 
cretion and  management  of  the  Commissioner  of  Indian  Affairs.  In  re- 
gard to  the  merits  of  the  two  classes  of  claims,  I  am  clearly  of  opinion 
that  the  older  class  is  entitled  to  priority  of  claim.  My  order  of  3d 
November,  is,  therefore  renewed,  and  vou  will  carrv  it  promptly  into 
effect." 

He  likewise  proceeded  to  direct  Fridley  to  pay  any  balance  of  the 
$17,758  which  might  remain  in  his  hands  after  paying  the  claims  of 
Choteau  &  Co.,  and  others,  on  other  claims  ^*in  such  proportion  as  the 
Indians  in  open  council  shall  direct." 

This  letter  was  addressed  to  Fridley  in  this  city,  whither  he  appears 
to  have  come  on  this  business. 

April  24,  1852,  Fridley  carried  out  the  instructions  by  paying 
Choteau  &  Co.,  and  the  other  claimants  mentioned  by  Lea,  and  ap- 

i)lying  the  balance  of  the  $17,758  to  other  claims  as  directed  by  the 
Indians  'Mn  open  council." 

Suit  was  presented  against  Fridley  in  consequence  of  his  disregard 
of  the  injunction.  The  suit  was  defended  for  him  by  Daniel  H.  Dusten, 
United  States  district  attorney,  and  Wm.  M.  McCarty  and  A.  R. 
Dodge,  attorneys  at  law.  The  suit  was  protracted  until  15th  January, 
1856,  when  judgment  was  rendered  against  Fridley  for  $22,792  33. 

March  26,  1858,  Fridley  paid  the  judgment,  with  interest,  according 
to  the  laws  of  Minnesota,  amounting  to  $28,262  49. 

The  committee  report  a  joint  resolution  for  the  relief  of  Fridley.  As 
the  money  paid  by  him  to  Choteau  &  Co.,  and  others,  and  for  which 
judgment  was  subsequently  obtained  against  him,  was  paid  for  the 
benefit  of  the  Indians,  the  committee  direct  the  Secretary  of  the  Interior 
to  retain  the  amount  from  certain  annuities  due  the  same  Indians. 
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36th  Cokorbss,  )  SENATE.  (  Rep.  Com. 

1^  Sesaum.     S  I  No.  182. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  10»  I860.— Ordered  to  be  printed. 


Mr.  Simmons  made  the  following 

REPORT. 

[To  accompany  Bill  S.  392«] 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  <f  Josqph 
C,  G.  Kennedy,  in  reUUion  to  his  oompensortion  as  superintending  derk 
on  the  censvs,  report : 

That  this  claim  was  carefully  considered  by  the  Senate  Committee 
on  Claims  in  the  Thirty-fourth  and  Thirty-fifth  Congresses,  and  has  had 
the  favorable  action  of  the  Senate  in  the  passage  of  a  bill  similar  to  the 
one  wherewith  the  committee  accompany  this  report. 

The  facts  in  the  case,  which  are  detailed  at  some  length  in  previous 
reports,  are  simply  these:  Mr.  Kennedy,  in  accordance  with  the  de- 
cision of  the  Secretary  of  the  Interior,  and  the  opinion  of  the  Attorney 
General,  was  paid  compensation  at  the  rate  of  |3,000  per  annum.  He 
had  performed  the  duty  of  Secretary  of  the  Census  Board,  whereof  the 
compensation  fixed  by  law  was  f  3,000,  and  that  of  superintending 
clerk,  the  compensation  of  which  was  $2,500. 

The  Comptroller  of  the  Treasury  passed  the  accounts  pf  the  disburs- 
ing agent  wherein  this  allowance  of  |3,000  was  recognized,  but  sub- 
sequently charged  Mr.  Kennedy  on  the  books  of  the  Treasury  with 
$500  per  annum,  on  the  ground  that  he  had  received  too  large  a  com- 
pensation, and  on  that  plea  directed  the  Clerk  of  the  House  of  Kepre- 
sentatives  to  withhold  from  said  Kennedy  certain  compensation  due 
him  as  clerk  of  the  Committee  of  Foreign  Affairs  of  the  House  of  Rep- 
resentatives, which  the  petitioner  has  not  yet  received.  Congress  sud- 
sequently,  by  the  act  of  April  22,  1854,  (10  Stat.,  2T6)  definitely  estab-. 
lished  the  salary  of  the  superintending  clerk  at  $3,000  per  annum, 
which  was  received  by  the  successor  of  Mr.  Kennedy.  This  is  the 
compensation  asked  for  by  the  petitioner.  In  view  of  all  the  circum- 
stances, the  committee  are  of  opinion  that  the  sum  ultimately  fixed 
upon  as  a  proper  compensation  for  the  duties  of  the  office,  namely, 
$3,000  a  year,  is  a  reasonable  one,  and  that  the  memorialist  is  fairly 
and  equitably  entitled  to  that  rate  of  compensation ;  and  they  report  a 
bill  accordingly. 
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36th  Congrks,  )  SENATE.  C  Rep.  Com. 

Ist  Session.     ]  i   No.  183. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  10,  IdGO.— Ordered  to  be  printed. 
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Mr.  Simmons  made  the  folbwing 

REPORT. 

[To  accompany  Bill  S.  393.] 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  and  papers 
of  Jos.  C.  G.  Kennedy^  report : 

That  this  claim  is  for  indemnity  for  certain  damages  done  to  build- 
ings while  in  the  occupancy  of  the  United  States,  under  a  lease  from 
the  claimant,  and  for  arrears  of  rent  alleged  to  be  due  under  said  lease. 

This  case  was  carefully  considered  by  the  Committee  on  Claims  in 
the  Thirty-fifth  Congress,  who  reported  a  bill  for  the  amount  of  dam- 
ages which  had  been  incurred  by  the  property  while  in  the  use  of  the 
government.     From  the  report  then  made  the  following  facts  appear  : 

By  agreement  between  the  proprietor  and  the  Secretary  of  the  Inte- 
rior, the  rent  was  fixed  by  John  W.  Maury,  late  mayor  of  Washing- 
ton, and  W.  A.  Bradley,  Esq.,  late  postmaster,  at  $1,750  per  annum. 
The  testimony  of  several  witnesses  is  adduced  to  show  the  condition 
of  the  building  when  it  was  surrendered  by  the  government.  Mr.  J. 
S.  HoUingshead,  for  some  time  chief  clerk  of  the  Census  Office,  de- 
poses that,  ^'In  all  alterations  and  fixtures  for  the  accommodation  of 
the  immense  quantity  of  matter  in  the  shape  of  returns,  &c.,  the  pre- 
servation of  the  property  was  not  considered,  but  the  walls  were  per- 
forated with  nails  for  shelving,  &c. ;  the  paper,  of  the  most  costly 
character,  destroyed ;  and  this  once  beautiful  house  (for  the  interior 
was  very  finely  finished^  was  left,  so  far  as  the  interior  was  concerned, 
a  perfect  wreck."  He  further  says  that  he  does  not  believe  •*  that  less 
than  |2,000  would  place  the  building  in  as  good  condition  as  when  the 
government  took  possession  of  it." 

John  W.  Forney,  late  clerk  of  the  House  of  Representatives,  de- 
poses ''that  he  became  the  proprietor  of  the  buildings  on  8th  street, 
Washington,  previously  occupied  by  the  Census  Office ;  that  the  same 
were,  when  taken  by  him,  in  an  untenantable  and  damaged  condition, 
the  walls  beine  much  cracked,  the  papering  destroyed,  and  the  wood- 
work much  injured,  the  whole  requiring  thorough  renovation ;  that 
to  render  the  premises  tenantable  and  place  them  in  a  condition  such 
as  he  deemed  necessary  for  the  comfort  of  his  family,  he  expended 
over  $3,000." 
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2  JOSEPH   0.   G.  KENNEDY. 

Mr.  Edmondson,  a  practical  builder,  states  that  it  could  uot  have 
been  restored  to  the  condition  it  was  in  before  the  occupancy  for  less 
than  $2,000;  and  Mr.  Wood  states  it  at  $1,800,  or  more,  and  thinks  a 
rent  of  two  months  should  be  allowed  to  cover  the  time  of  repairs. 

The  lease  was  one  running  from  year  to  year,  and  the  notice  of 
intention  to  surrender  the  property  was  given  nearly  three  and  one 
half  months  previous  to  the  day  of  surrendering  the  property,  until 
which  time  it  was  occupied  by  the  government.  The  contract  between 
the  government  and  the  proprietor,  as  stated  in  the  letter  of  the  Hon. 
A.  H.  H.  Stuart,  Secretary  of  the  Interior,  to  the  Hon.  H.  A.  Edmond- 
son,  stipulates,  amongst  other  things,  ''that  for  any  injury  done  to 
the  house,  beyond  the  ordinary  wear  and  tear,  compensation  shall  be 
made,  by  restoring  it  to  the  condition  in  which  it  was  at  the  commence- 
ment of  the  lease." 

From  all  the  testimony  in  the  case,  the  committee  are  of  opinion 
that  the  sum  of  two  thousand  dollars  ought  to  be  allowed,  and  they 
report  a  bill  accordingly. 
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36th  Congress,  )  SENATE.  (  Rep.  C!om. 

lat  Sesaion.     \  }    No.  184. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11,  I860.— Ordered  to  be  printed. 


Mr.  Thomson  submitted  the  following 

REPORT. 

T?ie  Committee  on  Pensions,  to  whom  was  re/erred  the  petition  of  Alpheus 
T.  Palmer,  praying  for  an  increase  of  his  pension,  beg  leave  to 
report: 

That  it  appears  the  petitioner  was  severely  wounded  at  the  battle 
of  Churubusco,  for  which  wound  he  was  allowed  a  pension,  under  the 
general  laws,  of  |17  per  month,  from  the  27th  August,  1848.  This 
being  the  highest  rate  of  pension  granted  by  the  general  laws  to  offi- 
cers of  his  grade,  (first  lieutenant,)  he  applied  to  Congress,  and  under 
a  special  act,  approved  16th  August,  1856,  his  pension  was  increased 
to  $30  per  montn,  which  is  the  rail  pay  of  a  lieutenant  of  infantry. 

He  now  prays  that  his  pension  may  be  further  increased,  as  it  is 
"entirely  inadequate  to  support  himself  and  family." 

Your  committee  are  satisfied,  from  the  evidence  presented,  that  Lieu- 
tenant Palmer  was  a  gallant  officer,  and  performed  his  duty  faithfully 
while  in  service,  yet  they  do  not  think  it  proper  to  grant  a  ftirther 
increase  of  his  pension,  and  therefore  recommend  that  the  prayer  of 
the  petitioner  be  denied. 


Digitized  by 


Google 


Digitized  by 


Google 


36th  CSonorbbs,  )  SENATE.  (  Rep.  Com» 

l9t  Session.     S  I  No.  185. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11 » I860.— Ordered  to  be  printed. 


Mr.  CRirrBNDEN  submitted  the  foUoMring 

REPORT. 

The  Committee  on  Revolutionary  Claims ^  to  whom  was  referred  thepetir 
tion  of  tlie  heirs  of  Henry  Brockhclst  Livingston^  a  lieutenant  odond 
of  the  continental  army,  praying  for  payment  to  them  of  the  half  pay , 
arrearages  <^  pay y  dtc.,  to  which  he,  as  they  allege,  was  entiUed  for 
his  services  in  the  war  of  the  revolution,  have  had  the  same  under  con- 
sideration,  and  report : 

That  it  appears  the  said  Henry  Brockholst  Livingston  was  a  lieu- 
tenant colonel  in  the  annj  of  the  revolution;  that  he  served  and 
became  entitled  to  half  pay  for  life,  &c.,  as  represented  in  said  petition. 
But  this  committee  having  referred  the  petition  to  the  Treasury  De- 
partment for  information,  nave  received,  tnrough  the  Secretary ,  several 
official  letters  from  the  Third  Auditor  of  the  treasury,  from  which  it 
satisfactorily  appears  that  the  claims  set  forth  in  said  petition  were 
adjusted  and  fully  paid  to  him  in  his  life  time,  to  wit:  in  the  year 
1786.  The  letters  of  the  Third  Auditor  above  alluded  to,  namely : 
one  to  the  Secretary  of  the  Treasury,  one  to  the  Hon.  Abraham  Bokee, 
and  two  to  the  Hon.  George  Briggs,  are  referred  to  and  accompany 
this  report,  each  marked  A.  The  committee  therefore  recommend  the 
adoption  of  the  following  resolution : 

Resolved  by  the  Senate,  That  the  petition  and  claim  of  the  heirs  of 
Henry  Brockholst  Livingston  be,  and  the  same  is  hereby,  rejected. 


Exhibit  A. 

Treasury  Department, 
Third  Auditor's  Office,  FOruary  3,  1834. 

Sir:  I  have  the  honor  of  receiving  your  letter  of  31  st  ultimo,  in  re- 
lation to  Lieutenant  Cplonel  Henry  B.  Livingston,  of  the  revolutionary 
army.  In  reply,  I  have  to  state  that  there  is  no  account  on  the  rev- 
olutionary books  on  file  in  this  office  in  the  name  of  Colonel  Henry 
Beckman  Livingston,  but  there  is  an  account  of  '^ Colonel  Henry  B. 
Livingston,  of  the  second  New  York  regiment,"  and  also  one  in  the 
name  of  ''Lieutenant  Colonel  H.  B.  Livingston,  aid-de-camp,"  but 
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neither  of  these  accounts  show  anything  to  be  due  to  the  officer;  and 
if,  as  you  suggest,  there  was  but  one  (S)lonel  Henry  B.  Livingston  in 
service,  it  is  certain  there  can  be  nothing  due  to  him  from  the  United 
States,  as  it  appears  that  Lieutenant  C!olonel  Henry  B.  Livingston  had 
a  settlement  in  the  year  1786,  when  he  received  a  funded  debt  certifi- 
cate for  the  balance  of  his  pay,  and  subsistence,  and  final  settlement 
certificate  for  his  commutation  of  five  years'  full  pay  in  lieu  of  half 
pay  for  life.  I  have  ascertained  at  the  Bounty  Land  Office  that  a 
warrant  has  been  issued  for  Lieutenant  Colonel  Henry  B.  Livingston's 
land. 

With  great  respect, 

PETER  HAGNER, 

Auditof\ 
Hon.  Abraham  Bokbb, 

House  of  Representatives. 


A. 

Treasury  Departbient, 
Third  Auditor's  Office,  March  7,  1860. 

Sir  :  Your  letter  of  blank  date,  making  inquiry  in  relation  to  two 
officers  of  the  army  of  the  revolution,  named  Henry  B.  Livingston, 
was  duly  received,  as  also  the  petition  and  papers  in  support  of  the 
claim  of  the  heirs  of  Henry  Brockholst  Livingston,  as  a  lieutenant 
colonel  of  the  revolution,  for  commutation.  I  have  accordingly  the 
honor  to  inform  you,  that  upon  examination  it  appears  from  the  revo- 
lutionary records  of  this  office,  that  there  were  two  officers  of  that  name. 
One  is  stated  to  have  been  colonel  of  the  second  New  York  regiment, 
and  stands  a  debtor  on  the  books  for  $5,349  10,  notwithstanding  his 
accounts  are  credited  with  nominal  and  real  pay  and  subsistence  from 
the  1st  November,  1779,  to  the  31st  December,  1781,  and  commutation 
for  $3,600. 

The  other  is  Lieutenant  Colonel  H.  B.  Livin^ton,  aid-de-camp, 
whose  accounts  stand  closed  on  the  ledger.  In  the  journal  entry,  how- 
ever, the  credit  is  to  Lieutenant  Colonel  H.  B.  Livingston  for  five 
years'  full  pay,  in  lieu  of  half  pay  for  life,  $3,600,  and  tne  debt  is  to 
Lieutenant  Cclond  Henry  B,  Livingston,  for  his  certificate  for  commu- 
tation numbered  from  93,852  to  93,854,  inclusive,  $3,600. 

Colonel  Henry  B.  Livingston  appears  to  have  resigned,  his  resigna- 
tion having  been  accepted  under  the  resolve  of  the  13th  of  Feoru- 
ary,  1779.  He  therefore  was  not,  under  any  circumstances,  entitled 
to  commutation,  and  the  postings  to  his  account  of  the  said  pay  and 
commutation,  on  the  ledger,  is  evidently  an  error. 

By  the  Journal  of  the  old  Congress,  under  date  of  the  15th  of  Octo- 
ber, 1779,  it  appears  a  letter  of  this  date  from  Mr.  Jay  was  ready 
soliciting  leave  of  absence  for  Lieutenant  Colonel  Livingston,  to  ac- 
company him  to  Spain.  A  motion  was  made  by  Mr.  Matthews, 
seconded  by  Mr.  Harnett,  that  Lieutenant  Colonel  H.  B.  Livingston 
have  leave  of  absence  for  twelve  months,  on  which  the  yeas  and  nays 
were  required,  and  decided  in  the  affirmative. 
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From  the  facts  ascertained  from  the  records  of  the  State  Department, 
which  appear  in  the  copies  from  the  records  thereof  accompanying  the 
petition  and  papers,  it  appears  that  Lieutenant  Colonel  Henry  Brock*- 
nolst  Livingston  returned  from  the  same  on  the  1st  of  January,  1782, 
under  the  resolve  of  Congress  of  31st  Decemher,  1781,  and  was  not 
attached  to  the  line  of  any  particular  State,  and  that  he  preferred  his 
claim  for  compensation  and  commutation  as  early  as  1784,  and  pursued 
it  until  May  1785.  By  the  resolution  of  the  8th  of  March,  1785,  such 
of  the  officers  as  retired  under  the  resolution  of  the  31st  Decemher, 
1781,  were  equally  entitled  to  the  half  pay  or  commutation  with  those 
officers  who  retired  under  the  resolutions  of  the  3d  and  21st  October, 
1780  ;  so  that  no  impediment  at  the  time  of  his  last  application  existed 
to  an  allowance  of  his  claim. 

From  the  facts  in  the  case  it  is  clear  to  my  mind  that  the  pay,  &c., 
from  the  1st  November,  1779,  (long  after  the  resignation  of  Colonel  Liv- 
ingston, and  which  embraces  the  whole  period  of  Lieutenant  Colonel 
Livingston's  leave  of  absence,  and  more  than  a  year  thereafter,)  to  the 
1st  January,  1782,  the  date  of  his  derangement,  which  appears  on  the 
Journal  under  date  of  January  and  March,  1786,  should,  together 
with  the  half  pay  or  commutation,  have  been  posted  to  the  account  of 
Lieutenant  Colonel  Henry  Brockholst  Livingston,  and  that  he  has 
been  fully  settled  with,  both  for  his  pay  and  commutation  of  five  years' 
full  pay,  in  lieu  of  half  pay  for  life. 

The  petition  and  papers  are  herewith  returned. 
With  great  respect,  your  obedient  servant, 

R.  J.  ATKINSON, 

Auditor, 

Hon.  George  Briqgs, 

Chairman  Committee  of  Revolutionary  ClaimSy 

House  of  Bepresentatives. 


Treasury  Department, 
Third  Auditor's  Office,  March  13,  1860. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of 
the  10th  instant,  requesting  me  to  furnish  you  with  an  abstract  of  the 
account  of  Lieutenant  Colonel  Henry  Brockholst  Livingston,  as  it  now 
stands  on  the  ledger  of  the  Treasury  Department,  for  the  use  of  the 
Committee  on  Revolutionary  Claims.  In  compliance  with  your  request, 
I  herewith  inclose  a  copy  of  the  account  of  Lieutenant  Colonel  U.  B. 
Livingston,  aid-de-camp,  (there  being  no  account  in  the  name  of 
Lieutenant  Colonel  Henry  Brockholst  Livingston  on  the  books)  who  is 
no  doubt  the  officer,  the  claim  of  whose  heirs  is  now  before  your  com- 
mittee, and  who  has  been  fully  settled  vrith,  as  stated  in  my  letter  to 
jou  of  the  8th  instant,  for  his  pay  and  commut^Ktion. 

I  also  inclose  you  a  copy  of  the  account  of  Colonel  Henry  B.  Living- 
ston, second  New  York  regiment,  who  appears  to  have  resigned  m 
January,  1779,  and  who,  in  consequence  thereof,  was  not  entitled  to 
commutation.     I  also  inclose  to  you  a  copy  of  a  letter  from  this  office. 
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under  date  of  3d  February,  1834^  to  the  Hon.  Abraham  Bokee,  in 
regard  to  the  case  of  Lieutenant  Colonel  Henry  B.  Livingston,  which, 
together  with  the  copies  of  the  account,  affords  all  the  information  the 
records  of  this  office  show,  in  relation  to  the  said  Livingston. 
With  great  respect,  your  obedient  servant, 

R.  J.  ATKINSON, 

Auditor. 
Hon.  Georgb  Briqos, 

Chairman  Committee  on  Bevdutionary  ClaimSy 

House  of  Bepre&eifUaiivea. 


A. 

Treasury  DsPARTSfSNT, 
Third  Auditor's  Office,  March  14,  1860. 

Sir:  I  have  the  honor  to  return  you  herewith  the  letter  of  the  Hon. 
John  J.  Crittenden,  chairman  of  the  Committee  on  Bevolutionary 
Claims,  United  States  Senate,  inclosing  the  printed  petition  of  the 
heirs  of  Henry  Brockholst  Livingston,  as  a  lieutenant  colonel  during 
the  war  of  the  revolution,  and  requesting  to  be  furnished  with  such 
information  as  the  records  afford  in  support  of,  or  against,  the  claim 
of  the  heirs  of  Henry  Brockholst  Livingston,  which  you  referred  to  me 
this  morning  for  a  report,  and  I  have  to  inform  you  that  the  same 
claim  has  been  the  subject  of  very  much  correspondence  with  thia 
office  and  the  Hon.  Greorge  Briggs,  chairman  of  the  Committee  on 
Revolutionary  Claims  of  the  House  of  Representatives,  which,  as  the 
committee  had  not  received  my  answer  to  its  last  letter,  received  yes- 
terday y  I  presume  the  claim  has  not,  as  yet,  been  disposed  of  by  that 
committee.  I  herewith  inclose  to  you  copies  of  the  correspondence, 
which  furnishes  all  the  information  the  revolutionary  records  of  thia 
office  afford  in  relation  to  the  subject. 

With  great  respect,  your  obedient  servant, 

R.  J.  ATKINSON, 

Auditor. 

Hon.  Howell  Cobb, 

Secretary  of  the  Treasury. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11,  1860— Ordered  to  be  printed. 


Mr.  PowBLii  made  the  following 

KrEPORT. 

[To  accompany  BHl  S.  395.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Lemuel 
Worster,  praying  for  an  invalid  pension,  beg  leave  to  report : 

That  the  petition  was  first  presented  at  the  second  session  of  the 
Thirty-third  Congress,  upon  which  a  favorable  report  was  made ;  also 
at  the  first  session,  Thirty-fourth  Congress;  first  session.  Thirty-fifth 
Congress ;  and  bills  introduced  at  the  first  session,  Thirty-fifth  Con- 
gress ;  his  claim  was  passed  by  the  Senate  and  reported  to  the  House 
of  Representatives. 

At  the  present  session  the  petition  was  arain  referred  to  the  Com- 
mittee on  Pensions,  and  on  the  6th  March,  1860,  was  reported  ad- 
versely. 

March  16,  recommitted,  since  which  date  the  Third  Auditor  of  the 
Treasury  has  furnished  evidence  from  the  rolls,  showing  that  three  of 
the  witnesses  in  the  case  were  officers  in  a  company  of  detached  militia 
in  which  petitioner  served  as  a  waiter. 

Upon  a  careful  examination  of  the  evidence  last  presented,  your 
committee  are  of  the  opinion  that  the  petitioner  is  entitled  to  relief, 
and  therefore  incorporate  the  report  of  the  first  session  of  the  Thirty- 
fifth  Congress  with  that  of  this  committee,  and  agree  to  the  accompa- 
nying bill. 


In  Senate  of  United  States,  April  27,  1858. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Lemuel 
Worster,  praying  for  a  pension  on  account  of  a  disability  incurred 
while  employed  as  a  waiter  to  an  officer  in  the  service  of  the  United 
Stages  during  the  last  war  with  Great  Britain,  having  had  the  same 
under  consideration,  do  now  report: 

That  said  petition  has  previously  been  before  Congress,  and  has 
formerly  received  the  favorable  action  of  both  Houses,  but  failed  by 
casualty  to  become  a  law.     At  the  last  Congress  the  Committee  on 
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Pensions  made  the  following  report,  which  your  committee  adopt,  and 
report  a  bill  for  his  relief : 

^'That  the  petitioner,  then  but  twelve  years  of  age,  served  in  the 
war  of  1812  as  a  servant  to  an  officer  of  the  militia,  under  the  follow- 
ing circumstances : 

**^His  father,  Captain  Alexander  Worster,  now  deceased,  was  in 
command  of  a  company  of  militia,  and  in  September,  1814,  received 
orders  to  march  to  Kittery  Point,  in  the  State  of  Maine,  and  join  him- 
self to  the  troops  there  rendezvousing  for  the  defense  of  the  coast 
against  British  invasion.  Ten  days  after  effecting  a  junction  of  the 
forces  detailed  for  that  service,  an  order  was  received  from  the  War 
Department  to  organize  the  companies  of  one  hundred  men  each. 
Under  this  order  Captain  Worster's  company  and  the  companies  com- 
manded by  Captains  Thompson  and  Ayers  were  consolidated  into  two 
companies,  under  command  of  Thomj^on  and  Ayers,  and  Captain 
Worster  was  appointed  first  lieutenant  of  Captain  Thompson's  com- 
pany, and  commissioned  as  such.  Under  the  regulations  issued^  each 
commissioned  officer  of  said  companies  was  entitled  to,  and  each  ap- 
pointed, a  servant  or  waiter.  They  were  usually  selected  from  among 
the  enrolled  men,  and  detailed  for  this  duty,  under  pay  and  rations  ; 
but  in  this  instance  the  officers  exercised  their  discretion,  and  selected 
their  attendants  outside  of  the  ranks.  In  this  selection  no  regard  waa 
paid  to  age,  provided  the  person  was  capable  of  performing  the  duty ; 
and  Lieutenant  Worster  appointed  his  son  Lemuel,  then  twelve  years 
of  age,  and,  in  the  language  of  the  affidavit  of  Captain  Thompson, 
accompanying  the  papers,  '  a  smart,  active  lad,  who  served  as  such, 
and  was  constantly  in  the  line  of  his  duty,  until  he  was  taken  sick  of 
camp  or  spotted  fever. '  This  disease  prevailed  to  a  fearful  extent  in  the 
camp,  and  petitioner  was  violently  attacked  by  it,  and  continued  in  a 
critical  situation  until  long  after  the  troops  were  discharged — ^his 
father  remaining  at  Kittery  Point  in  charge  of  him  a  long  time  after 
that  event.  After  a  slow  and  painful  recovery,  it  was  found  that  the 
disease  had  made  sad  havoc  of  the  energies  and  faculties  of  the  peti- 
tioner. 

^'  Not  only  was  his  health  completely  broken  down,  but  he  had  lost 
the  sight  of  one  eye  entirely,  the  faculty  of  speech  was  gone,  and  he 
was  perfectly  deaf— all  hopes  of  his  usefulness  or  happiness  in  life  ut- 
terly destroyed.  In  this  situation  he  has  lingered  to  the  age  of  fifty- 
two  years,  always  a  charge  upon  his  friends.  Since  the  death  of  his 
father  his  situation  is  one  of  entire  dependence  upon  charity,  and  the 
kindness  of  those  indifferent  to  his  comfort  and  necessities.  He  prays 
now  that  Congress,  as  an  act  of  charity  and  justice,  would  grant  him  a 
pension  for  the  remainder  of  his  life.  There  is,  of  course,  no  law  pro- 
viding for  the  case ;  but  had  Lieutenant  Worster  appointed  his  ser- 
vant from,  the  ranks,  as  it  was  his  privilege  to  do,  instead  of  requiring 
the  duties  of  his  son,  that  attendant,  if  thus  disabled,  would  be  pro- 
vided for  in  the  general  statutes  ;  and  had  the  son  been  an  enlisted 
soldier,  there  would  have  been  no  question  in  the  case.  In  view  of  the 
fact  that,  although  a  boy,  he  was  appointed  to,  entered  upon,  and  dis- 
charged the  duties  that  would  otherwise  have  been  required  of  an  en- 
rolled soldier,  the  committee  think  the  case  is  brought  within  the 
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intent  of  the  law,  and  it  being  a  case  appealing  strongly'to  the  charity 
of  CJongress,  aside  from  the  question  of  rights  they  recommend  an  act 
for  his  relief. 

'^  The  evidence  accompanying  the  petition^is  ample,  well  authenti- 
cated, and  most  conclusive  of  the  truth  of  the  above  facts.  A  bill  is 
herewith  reported." 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11,  I860.— Ordered  to  be  printed. 


Mr.  Powell  made  the  following 
REPORT. 

[To  accompany  Bill  S.  396.] 

The  Committee  on  Pensions ,  to  whom  was  referred  the  petition  of  LocMey 
Simpson,  praying  for  an  increase  of  pension,  beg  leave  to  report: 

That  it  appears  the  petitioner  was  a  private  in  the  seventh  regiment, 
United  States  Infantry,  and  that  on  the  22d  December,  1813,  he  ac-*I 
cidently  received  a  wound  by  the  shot  of  a  gun,  which  deprived  him  of 
two  of  the  fingers  of  his  right  hand,  and  that  he  was  discharged  on 
^^certificate  for  pension,  as  being  one-fourth  disabled."  He  was 
allowed  a  pension  at  the  rate  of  |2  per  month  from  the  date  of  his 
disability.  He  now  prays  that  he  may  be  allowed  a  pension  for  full 
disability. 

It  appears  from  the  papers  that  he  lost  the  first  two  fingers  of  the 
right  hand,  and  that,  being  a  tailor  by  trade,  he  is  unable  on  this  ac- 
count to  follow  that  occupation. 

Two  physicians,  certified  to  be  respectable  in  their  profession  by  the 
chief  justice  of  Fayette  county,  Texas,  gave  their  certificate  October  1, 
1856,  saying  that,  in  their  opinion^  he  was  three-fourths  disabled. 

Your  committee,  believing  from  the  evidence  that  he  is  two-thirds 
disabled,  report  a  bill  for  his  relief. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11,  1860. — Ordered  to  be  printed. 


Mr.  Thomson  made  the  following 

REPORT 

[To  accompany  bill  S.  398.] 


The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
Samud  E,  Franklin,  a  lieutenant  in  the  navy,  have  had  the  same 
under  consideration,  and  report : 

That  the  petitioner  was  a  lieutenant,  performing  duty  as  such  on 
hoard  the  sloop-of-war  Falmouth,  attached  to  the  Brazil  squadron ; 
that  on  the  16th  of  May,  1858,  the  purser  of  that  ship  having  been 
detached  and  ordered  to  the  fla^-ship  by  the  commander-in-chief,  he 
was  appointed  acting  purser  to  fill  the  vacancy  thus  occasioned  ;  and 
that  on  that  day  he  entered  upon  the  discharge  of  the  duties  of  purser 
of  the  Falmouth,  and  continued  to  perform  them  until  the  end  of  the 
cruise  and  the  adjustment  of  the  accounts  of  that  vessel  at  the  Treasury 
Department. 

This  case*  having  been  submitted  to  the  Navy  Department,  the  fol- 
lowing facts  were  obtained : 

Navy  Department,  February  16,  1860. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  2d  instant,  inclosing  the  petition  of  Lieutenant  Samuel  B. 
Franklin. 

The  statement  made  by  Lieutenant  Franklin  as  to  his  having  per- 
formed the  duty  of  acting  purser  for  the  period  mentioned  is  correct. 
The  settlement  of  his  account  shows  him  indebted  to  the  government 
to  the  amount  of  $660  47,  $598  63  of  which  is  for  difference  of  pay 
between  lieutenant  and  acting  purser.  This  amount  the  department 
has  allowed  him  to  retain  until  he  should  have  an  opportunity  of  pre- 
senting his  claim  to  C!ongress.  The  balance  consists  of  suspensions 
and  disallowances.  During  the  time  that  he  performed  the  duties  of 
purser,  he  was  relieved  from  duty  as  lieutenant. 

The  petition  is  herewith  returned. 

I  am,  very  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 

Hon.  S.  B.  Mallory, 

Chairman  Committee  on  Naval  Affairs,  U.  8.  Senate. 
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The  claim  of  the  petitioner  is  for  the  difference  hetween  the  pay  he 
received  and  that  which  a  purser  would  have  received  had  there  been 
one  on  board,  amounting  to  $598  63,  as  will  be  seen  by  reference  to 
the  letter  of  the  honorable  Secretary  of  the  Navy  herein  inserted. 

These  cases,  not  of  frequent  occurrence,  have  been  favorably  regarded 
by  Congress,  and  the  difference  of  pay  is  esteemed  by  your  committee 
as  only  a  proper  reward  to  the  officer  who  faithfully  discharges,  with- 
out loss  or  injury  to  the  government,  the  responsible  duties  of  a 
disbursing  officer,  not  properly,  but  at  times  necessarily,  devolving 
upon  the  line  officers  of  the  navy,  from  the  insufficiency  of  officers  of  the 
appropriate  class. 

Your  committee  therefore  report  the  accompanying  bill,  and  recom- 
mend its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11, 18G0.— Ordered  to  be  printed. 


Mr.  Thomson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  399.] 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
Thomas  G,  Corhin,  a  lieutenant  in  the  navy,  naving  had  the  same 
under  consideration^  beg  leave  to  report : 

That  the  petitioner  was  a  passed  midshipman  on  board  the  United 
States  frigate  Columbia^  the  flag-ship  of  the  Brazil  squadron ;  and  that 
on  the  24th  day  of  August,  1846,  he  was  appointed  acting  flag-lieu- 
tenant to  fill  one  of  two  vacancies  that  occurred  in  the  grade  of  lieu- 
tenant. 

The  act  of  10th  August,  1846,  gave  to  passed  midshipmen  perform- 
ing the  duties  of  master  the  pay  of  the  higher  grade ;  but  the  existence 
of  the  act  was  at  the  time  unknown  in  the  squadron,  as  will  appear 
from  the  following  certificate  of  the  commander-in-chief: 

New  Orleans,  December  31,  1847. 
I  hereby  certify  that  when  Passed  Midshipman  Thomas  G-.  Corbin 
was  appointed  an  acting  lieutenant,  to  supply  the  vacancy  by  Lieu- 
tenant Drayton  being  sent  home  sick  from  the  frigate  Columbia,  the 
usual  formality  of  previously  appointing  him  an  acting  master  was 
dispensed  with,  inasmuch  as  at  that  time  such  appointment  conferred 
no  increase  of  compensation. 

L.  ROUSSEAU, 

United  States  Navy. 

Under  the  act  of  1846,  an  officer  junior  to  the  petitioner,  who  held 
the  appointment  of  acting  master  by  the  same  authority,  received  the 
compensation  of  the  higher  grade,  while  the  petitioner  was  continued 
upon  the  pay  of  a  passed  midshipman. 

By  the  sixth  section  of  the  naval  appropriation  act  of  3d  March,  1847, 
it  was  provided: 

''That  when  any  master  in  the  navy,  or  passed  midshipman,  holding 
an  acting  appointment  as  master  from  the  Secretary  of  the  Navy,  has 
performed,  or  shall  hereafter  perform,  the  duty  of  lieutenant,  under  an 
order  of  the  commander  of  the  vessel  to  which  he  was  or  shall  be  at  ^ 
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the  time  attached,  to  supply  a  deficiency  in  the  established  complement 
of  lieutenants  of  said  yessel,  whether  belonging  to  a  squadron  or  on 
separate  service,  which  order  shall  hare  been  subsequently  approved 
by  the  Secretary  of  the  Navy,  shall  be  allowed  the  pay  of  a  master  for 
the  period  or  periods  during  which  he  shall  have  performed  such  duty." 
The  petitioner  asks  the  difference  of  pay  between  that  of  passed  mid- 
shipman ($750  a  year)  and  that  of  master,  (|l,000  a  year,)  which  he 
would  have  received  under  the  above  acts,  by  being  first  appointed 
master,  had  their  existence  been  known  to  the  commander-in-chief  at 
the  time  of  his  appointment  as  acting  lieutenant.  The  time  of  service, 
and  the  amount  involved,  are  stated  in  the  following  letter  from  the 
Navy  Department: 

Navy  Department,  March  16,  1860. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  13th  instant,  inclosing  a  petition  of  Lieutenant  Thomas  6.  Corbin, 
and  to  inform  you  that  Lieutenant  Corbin  served  as  flag-lieutenant,  on 
board  the  Columbia,  from  August  24,  1846,  tp  October  25,  1847;  and 
that  the  difference  between  the  pay  of  a  passed  midshipman  and  that 
of  a  master,  for  that  period,  amounts  to  $293  15.  The  petition  is  here- 
with returned. 

I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Hon.  S.  R.  Mallory, 

Chairman  Com.  on  Naval  Affairs,  U.  S,  Senate. 

The  act  of  July  2T,  1854,  gave  to  passed  midshipmen  Welsh  and 
Wells  the  pay  of  lieutenants  for  the  time  they  served  as  acting  lieuten- 
ants. The  petitioner  asks  that  he  may  be  allowed  the  compensation  of 
the  intermediate  rank  of  master  only,  which  your  committee  are  unan- 
imously of  the  opinion  should  be  paid  him.  They,  therefore,  submit 
the  accompanying  bill  with  the  recommendation  that  it  do  pass. 
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April  11,  I860.— Ordered  to  be  printed. 


Mr.  PoLK  made  the  following 

REPORT. 

[To  accompany  Bill  S.  400.] 

The  Committee  on  Foreign  Relations^  to  wliom  was  refo^ed  the  petition 
of  E,  George  Squier^  praying  to  be  allowed  an  outfit  cw  cJiarge 
d*  affaires  to  each  of  the  governments  of  Gautemala^  San  Salvador ^ 
Nicaragua^  Costa  Ricaj  and  Honduras,  and  also  a  balaiice  of  salary 
which  he  claims  to  be  due,  have  had  the  same  under  consideration,  and 
report: 

That  having  reviewed  report  No.  280,  made  at  the  second  session  of 
the  Thirty-filth  Congress  by  this  committee,  upon  the  same  petition, 
they  have  determined  to  adopt  the  same,  and  herewith  submit  a  bill  in 
accordance  wijh  its  recommendations. 


Ix  THE  Senate  of  the  United  States,  February  18,  1859. 

The  Committee  on  Foreign  Relations,  to  whom  was  referred  the  memxyrial 
of  E.  Geoi'ge  Squier,  late  charge  d'affaires  of  the  United  States  to  the 
republic  of  Guatemala,  praying  additional  compensation  for  extraor- 
dinary services  performed  by  him  during  his  mission,  have  had  the 
same  under  consideration,  and  now  report: 

The  memorial  sets  forth  that,  on  the  2d  of  April,  1849,  the  memo- 
rialist was  commissioned  as  charge  d'afiaires  of  the  United  States  to 
the  republic  of  Guatemala,  and  also  formally  accredited  to  the  repub- 
lics of  San  Salvador,  Nicaragua,  Costa  Rica,  and  Honduras,  by 
separate  letters  to  the  ministers  for  foreign  afiairs  of  those  govern- 
ments. That  the  President  also  conferred  upon  him,  in  due  form,  full 
and  separate  powers  to  negotiate  treaties  with  the  governments  of 
Guatemala,  San  Salvador,  Nicaragua,  Honduras,  and  Costa  Rica. 
That  with  the  first  four  of  these  republics  he  concluded  important 
treaties,  two  of  which  were  ratified  by  the  Senate.  That  in  carrying 
on  correspondence  and  conducting  negotiations  with  five  different  gov- 
ernments at  the  same  time,  he  was  compelled  to  employ  two  secretaries, 
for  which  no  compensation  was  allowed  him.  That  in  collecting  in- 
formation with  regard  to  the  practicability  of  a  ship  canal  between  the 
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two  oceans,  through  Nicaragua,  in  accordance  with  his  instructions^ 
he  necessarily  traversed  the  btate  in  erery  direction,  and  spent  consid- 
erable sums  of  money  in  procuring  proper  instruments,  and  many 
weeks  of  time.  That  in  June,  1850,  he  returned  to  the  United  States, 
on  leave  of  absence  from  the  Secretary  of  State,  and  while  here  a  new 
administration  came  into  power,  and  he  was  superseded  on  the  13th 
of  September  following.  That,  upon  the  settlement  of  his  accounts  at 
the  department,  he  was  allowed  a  salary  only  to  the  time  of  his  leaving 
Central  America,  together  with  the  usual  infit  of  a  charg6  d'  affitires. 

In  consideration  of  these  facts,  the  memorialist  asks  that  he  may 
be  allowed  a  sum  equal  to  an  outfit  of  a  charge  d'afiTaires  to  each  of 
the  republics  to  which  he  was  commissioned,  and  with  which  he 
opened  relations ;  and  also  for  the  salary  accruing  between  the  28th 
June,  the  date  of  his  leave,  and  the  13th  of  September,  the  date  of 
his  recall ;  and,  in  support  of  his  claim,  refers  to  allowances  hereto- 
fore made  in  similar  cases,  viz:  to  Mr.  Murray,  in  1800;  Mr.  Madison, 
in  1804;  Mr.  Pinckney,  in  1806 ;  Messrs.  Schenck  and  Pendleton,  in 
1852;  and  Mr.  Kerr,  in  1854. 

It  further  appears  that  the  Secretary  of  State,  in  a  letter  ^dressed 
to  the  Hon.  D.  E.  Sickles,  of  the  Committee  op  Foreign  AfTairs  of  the 
House  of  Bepresentatives,  dated  April  12,  1858,  in  answer  to  a  call 
for.  information  on  the  subject,  fully  sustains  the  statements  of  the 
memorial  in  regard  to  the  *^  value  and  importance  of  the  services  ren- 
dered by  the  memorialist  at  a  most  interesting  juncture  of  our  rela- 
tions in  that  quarter,  and  especially  in  connection  with  the  negotia- 
tions which  were  going  on  here  at  the  same  time  with  G-reat  Britain ;" 
and,  after  speaking  of  the  energy  and  zeal  which  he  h«d  exhibited  in 
the  public  service  as  being  such  as  justly  to  entitle  the  memorialist  to 
the  leave  of  absence  asked  for,  and  granted  by  the  department,  the 
Secretary  adds:  *^The  precedents  referred  to  in  the  memorial  of  Mr, 
Squier  are  pertinent  to  nis  application.  The  betters  of  credence'  and 
*mll  powers,'  bestowed  upon  the  functionaries  named,  were  documents 
of  precisely  the  same  character  as  those  hereinbefore  mentioned  as 
furnished  to  Mr.  Squier." 

In  the  various  precedents  cited  by  the  memorialist,  and  referred  to 
by  the  Secretary,  there  may  have  been  peculiar  circumstances  which, 
in  the  judgment  of  Congress,  justified  their  allowance.  But,  in  the 
opinion  of  the  committee,  as  a  general  rule,  the  purpose  and  object 
for  which  outfits  are  allowed  to  our  diplomatic  representatives  is 
mainly  to  furnish  the  means  for  fitting  up  necessary  establishments, 
suited  to  their  grade,  at  the  courts  to  which  they  are  accredited, 
without  having  to  draw  upon  either  their  salaries  or  private  resources 
for  that  purpose.  In  this  case  it  does  not  appear  that  any  such  estab- 
lishments were  necessarily  fitted  up.  On  the  contrary,  the  very  brief 
period  (less  than  a  year)  during  which  the  memorialist  remained  in 
Central  America  renders  it  more  than  probable  that  none  such  were 
required,  except,  perhaps,  at  the  court  where  he  chiefly  resided  whilst 
in  that  country. 

In  carrying  out  this  view,  the  committee  believe  that  a  reasonable 
allowance  should  be  made  to  cover  the  expenses  of  the  memorialist  in 
going  from  one  court  to  another,  together  with  clerk  hire  and  other 
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charges  incident  to  the  negotiation  of  the  seyeral  treaties  concluded  by 
him  with  the  republics  of  Central  America.  And  in  the  absence  of 
any  certain  data  from  which  to  ascertain  the  amount  of  such  expenses, 
the  conmiittee  regard  the  allowance  of  one  additional  outfit  of  four 
thousand  five  hundred  dollars  as  amply  sufficient  for  that  purpose,  and 
recommend  it  accordingly. 

With  reference  to  the  claim  for  nine  hundred  and  thirty-seven 
dollars  for  the  balance  of  salary,  alleged  to  be  due  for  the  interval 
between  the  date  of  his  departure  from  Central  America,  (28th  June, 
1850,)  to  the  time  of  his  recall,  (13th  September,  1850,)  the  committee 
are  of  opinion  that  the  decision  of  this  question  rested  properly  with 
the  department.  If  justified  by  law  and  usage  in  such  cases,  it  would 
doubtless  have  been  allowed  in  the  settlement  of  his  accounts,  unless 
excluded  bjr  special  considerations.  Unadvised  of  the  peci^iar  circum- 
stances which  may  have  caused  the  rejection  of  this  item  by  the  proper 
accounting  officers  in  the  settlement  heretofore  made,  the  committee 
are  not  disposed  to  disturb  that  settlement.  They,  therefore,  report 
a  bill  in  accordance  with  these  views,  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11,  I860.— Ordered  to  be  printed. 


Mr.  Polk  made  the  following 

REPORT. 

[To  accompany  Bill  S.  401.] 

The  Committee  on  Foreign  Relations  ^  to  whom  was  referred  the  petition 
of  James  G.  Clarke,  praying  compensation  for  his  services  as  charge 
d'affaires  of  the  United  States  at  Belgium^  nave  had  the  same  under 
consideration,  and  report: 

The  petitioner  seems  to  hare  acted  as  priyate  secretary  to  the  min- 
ister resident  of  the  United  States  at  Brussels,  and,  in  that  capacity,  to 
hare  taken  charge  of  the  legation  during  the  ahsence  of  the  minister, 
from  September  24,  1856,  to  the  11th  June,  1857,  at  which  time  the 
minister  resident  resigned. 

The  petitioner  continued  to  discharge  the  aforesaid  functions  until 
the  27th  September,  1858,  at  which  date  a  minister  resident  of  the 
United  States  arrived  at  Brussels,  and  his  seryices  terminated. 

As  the  petitioner  does  not  seem  to  haye  been  appointed  or  acknowl- 
edged by  the  gOTernment  of  the  United  States  in  any  diplomatic 
capacity,  there  appears  no  legal  obligation  to  make  him  compensation, 
yet  in  consideration  that,  from  the  time  that  the  American  minister  re- 
signed, on  the  11th  June,  1857,  to  the  27th  September,  1858,  at  which 
date  his  successor  arriyed  at  Brussels,  the  petitioner  appears  to  hare 
performed  the  functions  referred  to  faithfully  and  creditaoly,  the  com- 
mittee deem  it  proper  to  award  him  compensation  at  the  rate  per  an- 
num of  the  salary  of  a  secretary  of  legation  at  Belgium,  in  full  com- 
pensation and  indemnity  for  his  services. 

They  therefore  report  herewith  a  bill  in  accordance  with  these 
opinions. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AptiiL  12,  I860.— Ordered  to  be  printed. 


Mr.  Hemphill  submitted  the  following 

REPORT. 

[To  accompany  Bill  H.  R.  233.] 

The  Committee  on  Claims,  Jo  whom  were  referred  the  mefnorial  of  the 
legal  representatives  o/C.  G.  Treichel  and  others,  deceased,  late  clerks 
in  the  Philadelphia  custom-house,  praying  arrears  of  compensation 
dtte  said  clerks;  and  also  House  bill  No.  233,  ^'for  the  relief  of  the 
legal  representatives  of  five  deceased  derks  in  the  Philadelphia  custom- 
house,** have  examined  the  same,  and  report: 

This  claim  is  presented  by  the  legal  representatives  of  five  persons 
who  were  clerks  in  the  Philadelphia  custom-house,  between  the- years 
1821  and  1832.  The  period  of  service  of  each  one  respectively  is  given 
in  a  statement  made  by  the  deputy  collector  at  Philadelphia  in  1853, 
taken  from  the  records  of  the  custom-house.  It  is  a  claim  for  arrears 
of  compensation  due  said  clerks,  and  appears  to  have  arisen  in  this 
manner : 

By  the  act  of  2d  March,  1799,  '^to  establish  the  compensation  of  the 
officers  employed  in  the  collection  of  the  duties,  &c.,''  the  collectors  at 
the  larger  ports  .were  paid  in  the  shape  of  fees,  which  were  fixed  and  reg- 
ulated by  the  act.  They  were  required  to  pay  no  portion  of  these 
fees  into  the  treasury,  but  were  allowed  to  retain  all  the  balance  re- 
maining after  paying  certain  expenses  incident  to  the  ofiice.  The  em- 
ployment and  pay  of  clerks  was  left  entirely  to  the  discretion  of  the 
collectors,  the  only  condition  being,  that  they  should  *'kccp  accurate 
accounts  of  all  fees  and  official  emoluments  received  by  them;  also,  of  all 
expenditures  particularizing  their  expenditures  for  rent,  fuel,  stationery, 
and  clerk  hire,"  which,  verified  by  oath  or  affirmation,  were  to  be  sent  to 
the  Comptroller  of  the  Treasury,  who  was  required  to  lay  an  abstract  of 
them  before  Congress  annually.  On  the  30th  April,  1802,  an  act  was 
passed,  to  take  effect  on  the  30th  June,  1802,  amending  the  act  of  1799, 
the  third  section  of  which,  is  as  follows:  **That  from  and  after  the  said 
30th  day  of  June^  whenever  the  annual  emoluments  of  any  collector  of  the 
customs,  after  deducting  therefrom  the  expenditures  incident  tohis  office, 
shall  amount  to  more  than  five  thousand  dollars,  or  those  of  a  naval 
officer,  after  like  deduction,  to  more  than  three  thousand  five  hun- 
dred dollars,  or  those  of  a  surveyor,  after  a  like  deduction  to  more 
than  three  thousand  dollars,  the  surplus  shall  be  accounted  for ;  and 
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be  paid  by  them,  respectively,  to  the  treasury  of  the  United  States : 
JPromded  always,  That  nothing  in  this  act  contained  shall  be  construed 
to  extend  to  fines^  forfeitures,  and  penalties,  under  the  revenue  laws 
of  the  United  States."  In  May,  1822,  another  act  was  passed  regula- 
ting the  compensation  of  the  officers  of  the  customs.  Section  9  re- 
quires that  whenever  the  emoluments  of  any  collector  of  the  customs 
of  either  of  certain  ports,  among  which  is  Philadelphia,  shall  exceed 
four  thousand  dollars,  "after  deducting  the  necessary  exjienses  inci- 
dent to  his  office  in  the  same  year,  the  excess  shall,  in  every  such 
case,  be  paid  into  the  treasury  for  the  use  of  the  United  States."  Sec- 
tion 13  provides  that  every  collector  shall,  together  with  his  accounts 
of  the  expenses  incident  to  his  office,  render  a  list  of  the  clerks  em- 
ployed by  him,  stating  the  rate  of  compensation  allowed  to  each,  and 
the  duties  they  severally  perform.  Section  15  provides  that  the  Sec- 
retary of  the  Treasury  may,  from  time  to  time,  limit  and  fix  the  num- 
ber and  compensations  of  the  clerks  to  be  employed  by  any  collector. 
This  was  the  first  time  the  appointment  and  pay  of  clerks  was  taken 
out  of  the  hands  of  the  collectors,  but,  as  will  be  seen  by  a  letter  from 
the  Comptroller  of  the  Treasury,  which  will  be  incorporated  in  this 
report,  the  power  thus  given  to  the  Secretary  of  the  Treasury  had 
never  been  exercised  up  to  the  year  1846 ;  so  that,  practically,  the 
employment  and  com|>ensation  of  the  clerks  in  the  custom-houses 
still  continued  under  the  direction  of  the  collectors. 

It  appears  from  the  papers  that,  to  secure  for  himself  the  full  amount 
of  the  maximum  allowed  by  law,  the  collector  at  Philadelphia  em- 
ployed clerks  at  small  salaries  with  the  understanding  that,  if  at  the 
end  of  the  year,  after  retaining  for  himself  the  maximum  allowed  by 
law,  there  still  remained  an  excess  of  emoluments,  that  their  salaries 
should  be  increased  out  of  said  emoluments.  This  practice  prevailed 
prior  to  1822,  and  has  been  continued  most  of  the  time  since,  sanc- 
tioned by  the  Secretary  of  the  Treasury.  From  its  discontinuance 
during  the  years  from  1821  to  1832,  under  peculiar  circumstances,  the 
claim  now  under  consideration  has  arisen.  In  1822,  from  ill-health 
of  the  collector,  the  business  of  the  Philadelphia  custom-house  passed 
into  the  hands  of  the  deputy  collector.  It  is  stated  by  the  petitioners 
that  the  said  deputy  exercised  despotic  power  over  the  clerks,  and 
instead  of  paying  them  out  of  the  surplus  of  emoluments,  at  the  end 
of  the  year,  anything  additional  to  their  minimum  salaries,  sent  all  of 
the  surplus  of  emoluments  to  the  treasury  of  the  United  States.  This 
practice  the  deputy  collector  continued  up  to  the  year  1832,  and  dar- 
ing the  interval  the  sum  of  $48,768  58  of  surplus  emoluments  was 
paid  into  the  treasury,  as  appears  from  a  certified  statement  of  the 
Kegister  of  the  Treasury.  That  the  clerks  did  not  receive  during  that 
period  the  usual  amount  they  had  received  previous  to  1822,  will  ap- 
pear from  the  following  table  certified  by  the  register : 
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CUrW  pay  from  1816  io  1831. 


Year. 


Clerk  hire 
paid. 


Balance  after 
paying  ex- 
penses . 


Collector's 
compensation . 


Surplus . 


1816. 
1817. 
1818. 
1819. 
1820. 
1821. 
1822. 
1823. 
1824. 
1825. 
1826. 
1827. 
1828. 
1829. 
1830. 
1831. 


(14,368  03 
15,052  26 
15,148  20 
15,779  14 
11,692  00 
11,017  25 
10,573  67 
10,725  00 
11,330  51 

.10,8^9  00 
11,085  00 
10,620  00 
10,620  00 
10,620  55 
11,236  30 
11,370  26 


«19,165  94 

12,496  66 

7,073  44 

5,416  33 

4,993  41 

4,281  01 

5,027  12 

11,669  76 

10,353  45 

12,491  07 

14,502  18 

6,496  22 

12,031  59 

3,985  13 

7,462  47 

7,353  28 


$5,000  00 
5,000  00 
5,000  00 
5,000  00 
4,993  41 
4,281  01 
3,970  04 
4,400  00 
4,400  00 
4,400  00 
4,400  00 
4,374  45 
4,400  00 
3,459  20 
4,400  00 
4,400  00 


$14,165  94 

7,496  66 

2,073  44 

416  33 


1,057  08 
7,269  76 
5,953  45 
8,091  07 
10,102  18 
2,121  77 
7,631  59 
525  93 
3,062  47 
2,953  28 


It  will  be  observed,  that  from  1816  to  1819  the  collector  received  his 
maximum  compensation,  and  the  clerks'  hire  reached  from  $14,368  03 
to  $15,779  14,  and  still  a  surplus  remained  ;  that  during  the  years 
1820  and  1821  the  collector  did  not  get  his  maximum,  and  the  clerks' 
hire  fell  to  $11,692  00  and  $11,017  25,  and  no  surplus  remained  ;  the 
emoluments  being  small  during  those  years.  By  the  act  of  May  7, 
1822,  the  collector's  maximum  compensation  was  fixed  at  $4,400,  and 
it  will  be  observed  that  from  1822  to  1831  inclusive,  that  although  the 
collectors  received  their  maximum  pay,  except  in  a  few  instances,  from 
a  change  of  collectors,  and  a  surplus  in  the  aggregate  of  $48,768  58 
remained,  still  the  clerks'  hire  reached  only  from  $10,573  67  to 
$11,370  26,  about  the  same  as  it  was  during  the  years  1820  and  1821, 
when  there  was  no  surplus  of  emolumenjts. 

The  five  clerks,  your  petitioners,  claim  now  the  sum  of  $9,895  17  to 
complete  their  maximum  pay  during  those  years  from  1822  to  1831 
inclusive,  when  there  was  a  sufficient  surplus  of  emoluments  to  allow 
it,  but  which  surplus  was  sent  to  the  Treasury  of  the  United  States,, 
and  a  portion  of  it  still  remains  there.  The  deputy  collector  who  de- 
prived them  of  their  maximum  pay,  afterwards  became  collector,  and 
outlived  all  of  the  five  clerks.  There  were,  however,  eight  other 
clerks  in  the  Philadelphia  custom-house  during  the  same  period  as  the- 
five  deceased  clerks  who  survived  after  the  death  of  the  collector,  and 
who,  upon  application  to  his  successor,  were  paid  the  amount  neces- 
sary to  complete  their  maximum  of  compensation  during  the  years 
from  1822  to  1831  inclusive.  This  act  of  his  successor  was  approved 
by  the  Secretary  of  the  Treasury,  as  will  appear  from  the  following 
letter: 

Treasury  Department, 
Comptrciler*8  OfficCy  March  7,  1846. 

Sir:  I  have  duly  considered  the  inclosed  abstract  of  payments  made 
by  Calvin  Blythe,  collector  of  the  customs  at  Philadelphia,  to  clerks 
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in  the  custom-house  of  that  port,  amounting  to  the  aggregate  sum  of 
$41,058  90,  for  services  rendered  by  them  from  1822  to  the  year  1832, 
at  maximum  rates,  stipulated  to  be  paid  when  the  emolument  accounts  of 
said  collector  showed  a  surplus  wherewith  to  pay  the  same,  and  so 
actually  allowed  and  paid  in  years  prior  to  1822,  and  which  maximum 
rates  do  not  appear  to  have  been  modified  by  the  act  of  Congress  ap- 
proved May  7,  1822,  nor  by  any  decision  of  the  Secretary  of  the  Trea- 
sury, who  alone  could  subsequently  have  increased  or  reduced  them; 
but,  on  the  contrary,  seems  to  have  been  afterwards  recognized  and 
sanctioned  by  that  officer  when,  in  the  year  1839,  the  sum  of  $15,000, 
under  the  act  approved  March  3,  1839,  and  in  the  year  1841,  the  sum 
of  $10,110,  under  the  act  approved  March  3,  1841,  were  distributed 
amongst  and  paid  to  clerks  in  said  custom-house  to  complete  said 
m^xximum  rates  of  compensation  for  services  performed  from  the  year 
1832  to  the  year  1837;  and  which  rates  have  since  been  continuously, 
and  are  now  allowed  in  conformity  with  law  ;  and  notwithstanding  I 
think  said  collector  should  not  have  assumed  to  pay  compensation 
earned  so  long  before  the  beginning  of  his  term  of  office,  and  when 
the  propriety  of  paying  it  was  under  the  consideration  of  this  depart- 
ment, still,  as  I  believe  said  compensation  was  earned  under,  and 
claimed  in  conformity  with  a  well-known  and  valid  agreement ;  and 
that  if  said  payment  shall  not  be  credited  in  the  adjustment  about  to 
be  made  here  of  said  collector's  final  account,  in  which  he  has  charged 
this  sum,  and  suit  shall  be  brought  against  him  and  his  sureties  to 
recover  the  same,  that  agreement  would  be  proved  to  the  satisfaction 
of  the  court  and  jury,  and  the  sum  paid  thereunder  be  consequently 
allowed  by  the  verdict;  therefore,  I  do  hereby  respectfully  submit  and 
advise,  that  it  is  expedient  to  allow  and  credit  said  collector  in  the 
said  adjustment  with  the  sum  of  said  payments. 

With  great  respect,  your  obedient  servant, 

JAS.  W.  McCULLOH. 
Hon.  Robert  J.  Walker, 

Secretary  of  the  Treasury, 

[Indorsement.] 

The  within  report  approved. 

R.  J.  WALKER, 
Secretary  of  the  Treasury. 

March  7,  1846. 

After  this  decision  of  the  Secretary  of  the  Treasury,  and  during  the 
same  year,  (1846,)  the  attorney  of  the  representatives  of  the  five  de- 
ceased clerks  presented  their  claims  at  the  treasury,  but  connected 
with  them  the  claims  of  seven  other  clerks,  which  did  not  stand  on 
the  same  footing.  This,  together  with  the  fact  that  the  aggregate  of 
both  sets  of  claims  exceeded  the  balance  of  the  surplus  of  emoluments 
in  the  treasury,  caused  embarrassment  in  adjusting  the  account,  and 
the  case  was  suspended.  In  the  meantime,  the  attorney  died,  and  the 
<;laim  was  not  pressed  until  1854,  when  the  memorialists  again  pre- 
sented their  claims  to  the  commissioner  of  customs,  with  a  communis 
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cation  from  the  seven  clerks  relinquishing  all  claim,  on  their  part, 
against  the  United  States,  for  arrears  of  compensation  for  services 
rendered.  After  laying  some  time  in  his  office,  the  papers  were  re- 
turned to  the  petitioners  with  the  remark  that  they  could  apply  di- 
rectly to  the  Secretary.  On  the  Tth  October,  1854,  therefore,  the 
papers  were  addressed  to  the  Secretary  of  the  Treasury,  who  was  then 
absent  fronx  the  city :  and  shortly  after,  the  Assistant  Secretary  sent 
the  packages  to  the  commissioner  of  customs,  with  the  following  in- 
dorsement : 

*^  I  think  these  claims  stand  upon  a  different  footing  from  those  pro- 
vided for  by  law,  and  that  the  fact  of  a  provision  for  others  is  an  ex- 
clusion of  these.  A  parol  agreement,  as  alleged  in  those  cases,  is 
entitled  to  no  consideration  in  the  face  of  receipts  given  at  the  time, 
and  after  the  lapse  of  thirty  years. 

'^P.  G.  W. 

'*  Oc^ofter  23,  1854." 

The  receipts  alluded  to  in  the  above  indorsement  have  been  asked 
for,  but  your  committee  has  been  informed  at  the  treasury  that  they 
were  destroyed  when  the  old  treasury  building  was  burned. 

The  claim  was  afterwards  presented  to  the  present  Secretary  of  the 
Treasury,  and  in  a  reply,  dated  the  16th  December,  1857,  he  says,  **  I 
have  to  state  that  as  tnis  claim  was  presented  during  the  official  term 
of  my  predecessor,  and  I  find  the  following  decision  indorsed  on  the 
papers,"  (which  has  already  been  quoted,)  ^*and  no  new  facts  being 
presented,  I  do  not  feel  authorized,  under  the  rule  laid  down  in  such 
cases,  to  reopen  the  claims."  He  appears,  therefore,  never  to  have 
examined  this  claim  upon  its  merits. 

The  following  statement  indicates  the  time  of  service  and  the  pay 
claimed  by  the  petitioners : 

Statement  of  arrears  of  compensation  due  to  the  following  clerks  who 
were  in  the  customrhouse  at  the  district  and  port  of  PhUadelphiay  in 
the  year  1822,  and  between  that  and  the  year  1832.  The  said  com- 
pensation  haviiig  been  due  and  payMe  to  them  ouiofthe  surpltts  emol- 
uments of  the  cMectoTy  but  withhdd  by  the  then  deputy  collector ^  under 
his  misapprehension  of  the  act  of  May  7,  1822,  and  erroneously  paid 
into  the  treasury. 


Estate  of  G.  C.  Treichcl. 


EaUte  of  Eli  Valctte.... 
Estate  of  J.  B.  ShuU.... 
Estate  of  David  Gibson.. 


Estate  of  Wm.  Bryant.., 


From — 


Jan.  1,1822 
Mar. 1,1826 
Jan.  1,1822 


Feb.  1,1825 
Jan.  1,1822 


To— 


Feb.  28,1826 
Oct.  31,1826 
Feb.  1,1824 
Dec. 11, 1824 
Jan.  31,1825 
Dec.  31, 1831 
Mar.31,1825 


•a 

1 

I 


(1,200 
600 
1,200 
660 
660 
720 
540 


-8 
s 
'a 


I 


«1,500 


1,500 
1,200 
1,200 


800 


c 

s 


|300 
900 
300 
540 
540 
480 
260 


e 


a 

3 

o 
S 
< 


'  (1,850  00 

^   623  90 
1,591  27 

\    4,985  00 

^   845  00 


9,895  17 
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CuSTOM-HOUSBy  PHILADELPHIA, 

Collector' 8  Office^  AprU  6,  1853. 

I  do  hereby  certify  that,  on  examination  of  the  records  of  this  office, 
it  appears  that  the  following  named  clerks  in  the  collector's  office 
received  the  arrears  of  compensation  due  them  on  report  of  the  First 
Comptroller,  March  7,  1846,  and  approved  by  the  Secretary  of  the 
Treasury,  to  wit:  Thomas  F.  Valette,  Richard  L.  Howell,  John  C. 
Pechin,  Robert  Steele,  Abraham  Martin,  Charles  Treichel,  Thomas 
Latimer,  and  Thomas  Ashmead ;  and  that  the  five  clerks  named  in 
the  foregoing  list,  now  deceased,  have  not  as  yet  received  the  arrears 
of  compensation  therein  stated,  and  now  claimed  by  their  legal  repre- 
sentatives, out  of  the  surplus  fees  of  the  collector,  erroneously  paid 
into  the  treasury. 

CHARLES  TREICHEL, 

Deputy  Cottedor. 

Tour  committee  see  no  ground  of  distinction  between  this  claim  and 
that  of  the  ei^ht  clerks  which  has  been  paid,  and  adcnowledged  to  be 
just.  They  therefore  report  back  House  Dill  233  without  amendment, 
and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  12,  1860— Ordered  to  be  printed. 


Mr.  BiOLEB  made  the  following 

REPORT. 

[To  accompany  Bill  S.  403.] 

The  Committee  on  Patents,  to  whom  were  referred  the  m^emorial  and  pe- 
tition of  Thatcher  Perkins  and  WiUiam  McMahon,  make  the  following 
report: 

It  appears  from  the  testimony  in  this  case  that  letters  patent  were 
panted  on  the  10th  day  of  April,  1843,  to  Perkins  &  McMahon,  for 
improvements  in  the  construction  of  cast-iron  wheels  for  locomotive 
steam  engines,  cars,  trucks,  &c.,  which  patent  expired  on  the  10th 
day  of  April,  A.  D.  1857. 

From  the  testimony  before  your  committee,  it  appears  that  the  said 
memorialists  have  complied  with  all  the  regulations  of  the  general  law 
on  the  subject  of  the  extension  of  patents  by  the  Commissioner  of  Pat- 
ents, but  for  some  reason  not  fully  developed  in  the  case,  the  exten- 
sion asked  for  by  the  memorialists  was  not  granted. 

Tour  committee  are  fully  satisfied,  from  an  examination  of  all  the 
facts  in  this  case,  that  the  invention  of  Messrs.  Perkins  &  McMahon  is 
of  great  value  and  importance  to  the  country^  inasmuch  as  the  wheels 
constructed  on  the  plan  of  the  patent  of  the  memorialists  combine  the 
advantages  of  durability  and  utility,  and  consequent  safety  to  life  and 
property  on  railroads. 

The  memorialists  have  adduced  proof  of  the  value,  utility^  and  skill, 
of  their  invention  from  men  eminent  for  their  scientific  knowledge  and 
intimate  acquaintance  with  all  the  known  modes  of  constructing  wheels 
for  locomotive  engines  and  other  vehicles,  used  on  the  railroads  of  our 
country,  which  establishes  the  superiority  of  the  invention  of  Perkins 
&  McMahon  over  all  others  now  m  use. 

On  this  point,  your  committee  are  satisfied  that  the  testimony  is 
abundant  and  conclusive,  and  fully  establishes  the  fact  that  the  inven- 
tion of  Messrs.  Perkins  &  McMahon  is  both  novel,  ingenious,  and  of 
great  utilitv.  The  evidence  also  shows  that  the  memorialists  have 
encountered  no  inconsiderable  degree  of  difficulties  and  opposition  from 
foreign  interests  in  the  introduction  of  their  invention  into  use;  and 
that  these  hindrances  have  occasioned  a  large  amount  of  expense, 
without  a  corresponding  remuneration. 
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The  moderate  price^at  which  they  sold  the  right  to  use  their  inven- 
tion has  not  enabled  them  to  reimburse  themselves  for  their  outlay, 
time,  trouble,  and  skill,  in  getting  up  the  invention  and  introducing 
it  into  general  use ;  and  hence  your  committee  are  of  the  opinion  that 
an  extension  should  have  been  granted  them  by  the  Commissioner  of 
Patents. 

In  this  connection  your  committee  would  state  that  the  examination 
of  the  case  of  Messrs.  Perkins  &  McMahon,  was  made,  not  by  the 
then  Commissioner  of  Patents,  but  by  the  Chief  Clerk,  and  from  a  let- 
ter from  the  Commissioner  of  Patents,  addressed  to  Messrs.  Perkins  & 
McMahon,  under  date  of  June  2,  1858,  he  says,  inter  alia: 

^^  Your  letter  of  the  21st  ultimo  has  been  received,  together  with 
certified  copies  of  all  the  papers  necessary  to  enable  me  fully  to  under- 
stand the  case  of  your  application  for  the  extension  of  your  patent  of 
April  10,  1843,  for  an  improvement  in  the  manner  of  constructing  car 
wheels,  &c.     After  a  full  examination  of  the  papers  and  the  original 

rktent,  together  with  the  grounds  on  which  the  extension  was  revised, 
have  no  nesitation  in  saying  that  I  think  the  examiner  was  in  error 
in  his  conclusion  that  the  invention  was  not  originally  patentable. 
Had  T  been  present  at  the  time  the  matter  was  acted  upon,  I  should 
have  had  no  hesitation  in  granting  the  extension,  if  no  other  reason 
for  refusing  it  had  been  presented  than  that  contained  in  the  two  re- 
ports of  the  examiner. ' ' 

Tour  committee  think  that  the  above  is  conclusive  of  the  right  and 
justice  of  granting  the  prayer  of  the  memorialists,  and  have  reported 
a  bill  accordingly. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


ArBiL  12,  I860.— Ordered  to  be  printed. 


Mr.  BioLBR  made  the  following 

REPORT 

[To  accompany  bill  S.  404.] 

The  Committee  on  Patents^  to  whom  was  re/erred  the  memorial  and  pe- 
tition of  Jane  B,  EvanSy  undow,  executrix,  and  devisee  of  CadwaJr- 
lader  Evans,  late  of  Pittsburg,  in  the  Commonwealth  of  Pennsylvania, 
submit  the  following  report  : 

The  memorialist  sets  forth  that  her  late  husband^  whose  feelings  of 
humanity  had  been  awakened  by  the  frequent  recurrence  of  most  dis* 
astrous  calamities  on  our  western  waters,  occasioned  by  the  explosion 
of  ^he  boilers  of  steam  vessels^  applied  himself  to  discover  a  practical 
and  efficient  preventive  against  these  accidents.  He  was  eminently 
successful  in  his  eflforts  to  accomplish  this  highly  important  and  valu- 
able object.  In  1839  he  obtained  a  patent  for  his  invention,  designed 
to  insure  safety  to  passengers  on  board  steamboats  acting  on  the  high- 
pressure  principle. 

In  1852  he  surrendered  the  original  patent,  and,  with  some  modifi- 
cations, procured  another,  the  continuance  of  which,  under  the  stringent 
provisions  of  the  patent  laws,  could  only  extend  to  the  month  of  April, 
1853.  He  presented  his  application  for  an  extension,  which,  in  ac- 
cordance with  the  same  laws,  was  granted  him  an  additional  period 
of  seven  years,  and  which  will  consequently  expire  in  April,  1860. 

The  conditions  on  which  patents  are  allowed  to  be  renewed  are,  that 
the  applicant  shall  establish  to  the  satisfaction  of  the  department  that 
his  invention  was  original,  that  it  has  been  proved  by  experience  to 
be  useful,  and  that  he  has  reaped  a  benefit  wholly  incommensurate 
with  the  benefit  which  the  public  has  enjoyed  from  his  invention. 
These  points  were  fully  proved  by  a  mass  of  evidence.  No  one  was 
found  to  question  the  utility  of  Mr.  Evans's  invention.  Its  utility  was 
proved  by  the  concurrent  testimony  of  the  ablest  scientific  gentlemen 
m  our  country,  and  of  the  most  experienced  navigators  of  steam 
vessels.  It  was  shown  that  it  had  been  the  means  of  preserving 
thousands  of  lives  and  millions  of  property.  It  was  also  shown  that 
the  ingenious  inventor  of  this  invaluable  instrument  had  not  derived 
from  it  a  compensation  more  than  equivalent  to  the  wages  of  one  of 
the  laborers  whom  he  had  employed  in  the  construction  of  his  instru- 
ments.    The  commissioner  unhesitatingly,  and  with  great  justice, 
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granted  the  extension  of  the  patent  for  the  period  of  seven  years, 
which  was  the  extent  to  which  the  law  authorized  him  to  go. 

That  period  is  about  expiring.  This  committee  are  satisfied  that 
the  case  as  now  presented  imperatively  demands,  as  a  simple  act  of 

i'ustice,  a  further  extension  of  the  patent.  Every  year's  experience 
las  confirmed  the  evidence  laid  before  the  Commissioner  in  1852,  and 
the  correctness  of  the  judgment  he  pronounced  upon  it.  The  multi- 
plication of  steamboats  on  our  western  waters  has  proportionately  in- 
creased the  number  of  passengers  and  the  value  of  the  cargoes  which 
they  transport,  yet,  witn  all  this  augmentation,  it  is  believed  that,  in- 
stead of  the  large  amount  of  destruction  both  of  life  and  of  property 
which  annually  occurred  prior  to  the  introduction  of  Mr.  Evans's  in- 
vention, but  few  explosions  have  happened,  and  the  committee  has  not 
been  able  to  learn  of  any  in  which  an  explosion  has  occurred  on  board 
any  vessel  on  which  Mr.  Evans's  invention  has  been  in  use  and  prop- 
erly employed. 

No  one  has  yet  been  known  to  call  in  question  the  originality  of  the 
invention. 

The  committee  are  fully  satisfied  that  the  emoluments  which  have 
been  derived  by  Mr.  Evans  during  his  lifetime,  and  by  his  family 
since  his  death,  have  not  only  been  altogether  disproportionate  to  the 
benefit  which  he  has  bestowed  upon  the  nation,  but  have  barely  com- 
pensated him  for  the  personal  labor  bestowed  on  the  fisibrication  of  the 
instrument. 

It  might,  indeed,  with  great  reason  and  force  be  urged  that  an  indi- 
vidual who  has  originated  an  invention  which  has  already  been  the 
means  of  preserving  thousands  of  valuable  lives  and  an  incalculable 
amount  of  property,  deserves  a  more  valuable  testimony  of  national 
gratitude  than  the  mere  temporary  extension  of  a  patent  right.  Less 
than  this  the  committee  cannot  recommend.  They  therefore  submit 
the  accompanying  bill,  which  has  received  their  unanimous  concur- 
rence, and  recommend  its  speedy  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  13,  I860.— Ordered  to  be  printed. 


Mr.  Halb  made  the  following 

REPORT. 

[To  accompany  bill  H.  R.  267.] 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
Ann  W,  Angus  J  widoto  of  Samuel  Angus,  late  a  captain  in  the  navy, 
and  the  hiU  H.  B.  267  for  her  relief  have  had  the  same  under  conn 
sideration,  and  report: 

The  petitioner  alleges  that  her  husband  was  dismissed  from  the  ser- 
vice for  an  act  committed  while  insane  from  the  effects  of  a  wound  on 
his  head,  which  he  received  while  fighting  the  battles  of  his  country, 
and  asks  that  her  family  may  be  allowed  the  pay  which  her  husband 
would  have  received  if  he  had  not  been  dismissed,  and  that  her 
name  may  be  placed  on  the  pension  list  with  those  widows  whose  hus- 
bands have  died  in  service  of  wounds  received  while  in  the  discharge 
of  their  duty. 

The  facts  of  this  case  appear  to  have  been  fully  investigated  upon  an 
application  for  a  pension  in  the  House  of  Representatives  at  the  1st 
session  of  the  29tn  Congress  and  1st  session  30th  Congress,  and  re- 
ports made  by  the  Committee  on  Naval  Affairs,  upon  which  petition- 
er's first  five  years'  pension  was  obtained,  and  subsequently  renewed, 
from  which  reports  your  committee  beg  leave  to  quote  the  following : 

The  House  Committee,  in  their  report  of  August  10, 1846,  say  : 

''That,  from  an  examination  of  all  the  papers  in  this  case,  it  appears 
that  the  claimant  is  the  widow  of  Captain  Samuel  Angus,  formerly  of 
the  navy  of  the  United  States,  and  that  she  asks  a  [pension  on  account 
of  the  services  of  her  husband,  whose  death  was  occasioned  from  wounds 
received  in  the  service  while  fighting  the  battles  of  his  country.  The 
papers  show  that  Captain  Angus  entered  the  service  at  the  age  of  fifteen, 
in  the  year  1799,  and  remained  in  the  service  until  the  latter  part  of 
Mr.  Monroe's  administration,  when  he  was  dismissed,  without  a  trial 
by  court-martial,  for  writing  a  letter  to  the  Secretary  of  the  Navy 
which  was  not  considered  respectful.  It  also  appears  that  at  the  time 
of  writing  the  letter,  he  was  laboring  under  temporary  insanity. 
President  Monroe  afterwards  recommended  his  successor,  Mr.  Adams, 
to  reinstate  him,  saying,  in  his  letter,  'it  comports  with  justice,  as 
well  as  humanity  to  reinstate  Captain  Angus.'  ^  I 
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**He  was  not,  however,  reinstated,  but  was  allowed  a  pension,  which 
continued  to  his  deaths  on  the  29th  May,  1840.  Quring  the  whole 
period  that  Captain  Angus  was  in  service,  up  to  the  time  of  writing 
the  letter  above-mentioned,  he  sustained  the  character  of  a  brave  ana 
meritorious  officer.  He  was  wounded  in  four  separate  engagements 
with  the  enemy,  and  two  of  those  wounds  were  upon  the  head.  The 
evidence  is  satisfactory  to  the  committee  that  his  fits  of  insanity  were 
occasioned  by  those  wounds,  and  that  they  hastened  his  death.  These 
wounds  were  also  the  occasion  of  his  being  a  severe  sufferer,  and  of 
great  affliction  to  his  family  for  many  years.  During  this  time  he  was 
also  unable  to  make  any  provision  for  them,  and  in  consequence  left  a 
widow  and  six  children  in  destitute  circumstances,  appealing  strongly 
to  the  iustice  of  the  nation  to  wipe  away  the  stain  unintentionally  cast 
upon  the  character  of  an  officer  who  had  adorned  his  country's  service. 

'^  The  committee  deem  it  proper  to  state  that  this  claim  was  pre- 
sented to  Congress  in  1843.  That  the  committee  of  the  Senate  reported 
in  its  favor,  and  passed  a  bill ;  which  bill  was  reported  unfavorably  by 
the  committee  of  the  House.  The  claim  is  now  supported  by  additional 
testimony,  which,  it  is  believed,  would  have  removed  the  objection  of 
the  committee  of  the  House  of  that  year,  had  it  been  before  them. 

'^  The  committee  consider  this  case  embraced  within  the  spirit  and 
principle  of  the  pension  laws,  and  that  the  widow  and  children  of  this 
brave  and  meritorious  officer  are  as  much  entitled  to  aid  as  though  he 
had  been  killed  while  fighting  the  battles  of  his  country. 

'^  The  committee,  in  their  report  of  the  12th  January,*  1848,  reiterate 
the  above  statement  substantially,  and  add:  'From  the  facts  in  this 
case,  it  seems  to  come  within  the  principle  on  which  the  pension  laws 
are  based.  Captain  Angus  was  disabled,  by  his  services  to  the  country 
and  especially  by  his  extraordinary  sufferings,  from  making  any  ade- 
quate provision  for  his  family ;  and  they  have  been  left,  substantially, 
as  if  he  had  been  cut  down  by  death,  instead  of  insanity,  whilst  fighting 
for  his  country. 

'*  *  The  committee  are,  therefore,  of  opinion  that  Mrs.  Angus  is  right- 
fully entitled  to  the  aid  of  the  country.'  " 

The  Senate  Committee  on  Pensions,  in  their  report  upon  the  fore- 
going facts,  at  the  first  session  of  the  Thirty-third  Congress,  conclude 
as  follows : 

''From  the  state  of  facts  thus  presented,  your  committee  are  of 
opinion  that  Mrs.  Angus  is,  in  strict  justice,  entitled  to  all  the  benefits 
the  pension  laws  would  have  conferred  upon  her,  as  the  widow  of 
Captain  Angus,  had  her  husband  not  been  dismissed  the  service.  It 
appears  clear  that  Captain  Angus's  insanity,  which  led  to  his  dismis- 
sal from  the  service,  and  disabled  him  from  any  occupation  for  life, 
resulted  from  wounds  received  in  the  line  of  his  duty,  which  w^ounds 
ultimately  produced  his  death.  Therefore  nothing  but  the  insane  act 
for  which  he  was  not  responsible,  and  which  led  to  his  dismissal,  has 

frevented  his  widow  from  claiming  relief  under  the  general  statutes, 
t  has  been  the  custom  of  Congress  from  time  to  time  to  renew  and 
extend  for  a  further  term  all  the  pensions  granted  by  existing  statutes 
for  five  years.  This  has  been  done  so  as  to  continue,  from  the  date  of  the 
allowance  of  such  pensions  under  general  laws,  all  of  them  so  granted, 
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from  year  to  year  since  1819;  and  the  act  of  February  3,  1853,  forms 
the  single  exception  to  this  rule,  in  omitting  to  mention  the  widows 
and  orphans  of  the  naval  service,  while  providing  for  a  further  five 
years'  pension  to  those  of  the  army. 

**  In  view  of  all  the  facts  presented  in  this  case,  your  committee  are 
inclined  to  the  opinion  that  so  much  of  Mrs.  Angus's  petition  as  relates 
to  a  further  extension  of  her  half  pay  for  five  years,  is  entitled  to  the 
favorable  consideration  of  Congress,  and  they  therefore  report  a  bill  to 
that  eflfect,  and  place  her  on  the  same  footing  as  though  her  husband 
had  actually  died  in  the  service." 

Captain  Angus  having  received  a  pension  during  his  lifetime,  on 
account  of  his  wounds,  your  committee  do  not  deem  it  proper  that  his 
widow  should  receive  from  the  date  of  his  dismissal  to  the  time  of  his 
death,  the  pay  that  he  would  have  received  had  he  remained  in  the 
navy;  but  concurring  fully  in  the  conclusions  of  the  Committee  on 
Pensions,  as  above  recited,  that  the  petitioner  should  be  placed  "on 
the  same  footing  as  though  her  husband  had  actually  died  in  the  ser- 
vice," beg  leave  to  report  the  bill  (H.  R.  267)  for  her  relief,  and 
recommend  its  passage. 


Digitized  by 


Google 


Digitized  by 


Google 


36th  CoNGRffis,  I  SENATE.  (  Rep.  Com. 

let  Session.     J  (    No.  196. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  13, 1860. — Ordered  to  be  printed. 


Mr.  Foot  ma»de  the  following 

REPORT. 

[To  accompany  bUl  S.  406.] 

The  Committee  on  ClaimSy  to  whom  was  referred  the  memorial  of  Gap- 
tain  John  B.  Montgomery  y  of  the  Unitea  States  navy^  praying  to  be 
released  from  his  liability  for  an  unpaid  balance  of  pvblic  money 
intrusted  to  him  for  recruiting  purposes,  and  lost  by  the  failure  of  the 
bank  in  which  it  was  deposited,  having  had  the  sams  under  considera- 
tion, adopt  as  their  present  report,  the  report  mxtde  by  this  committee 
at  the  last  Congress,  through  the  Hon.  Mr.  MaUory,  as  setting  forth 
an  accurate  statement  of  the  facts  upon  which  the  claim  to  relief  is 
based: 

In  1841,  Captain  Montgomery  was  ordered  to  take  charge  of  the 
recrniting  service  at  Boston.  This  service  involved  the  disbursement 
of  public  money,  which  was  placed  in  his  hands  for  that  purpose. 
This  money  he,  in  common  with  other  disbursing  officers  in  that 
vicinity,  kept  on  deposit  in  the  Phoenix  Bank,  then  regarded  as  a 
safe  and  reliable  bauK,  equally  by  the  public  officers  and  the  mercan- 
tile community.  In  October,  1842,  the  bank  suddenly  failed^  at 
which  time  Captain  Montgomery's  deposits  amounted  to  $687  95,  as 
appears  from  the  official  statement  of  the  receivers  of  the  bank  assets. 
Of  this  sum,  |696  10  have  since  been  paid  in  dividends  out  of  the 
assets  of  the  bank,  and  Captain  Montgomery  now  asks  that  the  balance 
of  $91  85  may  be  passed  to  his  credit  on  the  books  of  the  treasury. 
Acts  of  Congress  have  been  passed  for  the  relief  of  Pursers  Wilson  and 
Taylor,  whose  funds  were  deposited  in  the  same  institution  and  lost  at 
the  same  time. — (See  U.  S.  Statutes  at  Large,  vol.  9,  page  717,  and 
vol.  10,  page  847.) 

The  committee  think  the  same  measure  of  relief  should  be  extended 
to  Captain  Montgomery,  and  report  a  bill  accordingly. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apbil  16, 1660.— Ordered  to  be  printed. 

Mr.  FosTEB  made  the  following 

REPORT 

[To  accompany  bill  S.  409.] 

The  Committee  on  Bevclutionary  Claims^  to  whom  was  re/erred  the  me- 
morial of  the  heirs  of  Stephen  Motflan^  deceased^  praying  that  the 
unsettled  state  of  his  accourUs  shaU  not  be  a  bar  to  a  grant  of  half -pay 
by  Congress  J  beg  leave  to  report: 

General  Stephen  Moylan  was  a  colonel  in  the  revolutionary  army 
in  the  year  1776,  and  was  immediately  afterwards  directed  by  Con- 
gress to  raise  and  equip  a  regiment  of  light  dragoons  for  the  conti- 
nental service.  Having  succeeded  in  raising  a  regiment,  he  continued 
to  serve,  without  intermission,  until  the  close  of  the  war,  sometimes 
commanding  his  regiment  in  the  field,  sometimes  acting  as  quarter- 
master-general, and  at  others  as  a  volunteer  aid  to  General  Wash- 
ington. 

In  the  course  of  the  war  he  had  been  intrusted  with  considerable 
sums  of  money  for  the  purpose  of  equipping  his  regiment  and  paying 
the  men,  and  probably  for  other  purposes.  As  early  as  1779  he  was 
charged  on  the  books  of  the  treasurer  with  $98,038  67,  and  at  the 
close  of  the  war  this  charge  remained  open  against  him ;  the  sums 
paid  by  him  never  having  been  entered  to  his  credit  by  the  accounting 
officers  of  the  government. 

The  death  of  General  Moylan,  and  the  subsequent  destruction  of 
many  of  his  vouchers,  render  it  impossible  to  understand  the  true 
state  of  the  accounts  between  him  and  the  government.  But  there 
are  several  facts  and  circumstances  which  make  it  probable  that  the 
government  was  in  his  debt. 

Shortly  after  the  war,  several  letters  were  addressed  to  General 
Moylan,  urging  him  to  make  prompt  exhibition  of  his  vouchers,  with 
a  view  to  the  settlement  of  his  accounts.  In  pursuance  of  these 
letters,  as  it  is  presumed,  during  the  year  1790  General  Moylan  filed 
his  account,  in  which  he  claimed  a  credit  of  £35,899  10^.  9rf.,  filing 
therewith,  as  vouchers,  the  accounts  of  several  captains  of  his  regi- 
ment, to  whom,  as  appears  from  a  letter  of  Peter  Hagner,  Esq., 
filed  herewith  and  made  part  of  this  report,  he  had  paid  considerable 
sums  of  money.  Subsequently  he  filed  a  second  account,  in  which  he 
claimed  £8,478  12«.  Ic2.,  the  items  of  which,  as  i^ppf^f^i^s^oilL^e  last 
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mentioned  letter,  were  generally  supported  by  vouchers.  These 
sums  united  amount  to  nearly  $120,000,  which  would  leave  a  consid- 
erable balance  due  to  General  Moylan. 

Previously  to  the  filing  of  these  two  accounts,  the  officers  had  been 
urgent  in  demanding  a  settlement.  After  they  were  filed,  instead  of 
urgency  on  the  part  of  the  officers  for  a  settlement,  we  find  them 
making  excuses  to  Greneral  Moylan  for  their  delay  in  the  adjustment 
of  his  accounts,  which  he  had  been  from  time  to  time  demanding  at 
their  hands.  From  this  fact  it  may  be  inferred  that  both  General 
Moylan  and  the  accounting  officers  believed  that  there  was  a  balance 
due  him  by  the  government.  But  the  heirs  of  General  Moylan  do 
not  ask  payment  of  the  balance  which  they  believe  was  due  to  him, 
but  only  that  the  unsettled  state  of  his  accounts  shall  not  be  permitted 
to  brand  him  as  a  defaulter,  nor  to  stand  in  the  way  of  the  allowance 
by  Congress  of  half-pay  to  themselves. 

The  line  to  which  General  Moylan  was  attached  having  accepted  the 
commutation  in  lieu  of  half-pay  for  life,  the  committee  have  agreed  to 
report  a  bill  authorizing  his  accounts  to  be  balanced  at  the  treasury, 
and  the  allowance  of  five  years'  full  pay  of  a  colonel  of  cavalry. 


Trbasury  Department, 
Third  Auditor's  OfficCy  AprU  5,  1836. 

Sir:  In  looking  over  the  reports  made  by  the  Committee  on  Bevo- 
lutionary  Claims  in  the  House  of  Bepresentatives,  received  at  this 
office  this  morning,  I  find  one  made  by  you  on  the  24th  ultimo  on  the 
petition  of  the  heirs  of  Stephen  MoylaUy  and  to  which  is  appended  a 
letter  which  I  had  the  honor  of  addressing  to  you  on  the  7th  of  Jan- 
uary, 1835,  and  in  which  I  stated  that,  "on  a  register  of  revolution- 
ary claims  presented,  it  is  believed,  under  the  acts  of  Congress  sus- 
pending for  limited  periods  the  limitation  acts,  I  find  the  name  of 
Stephen  Moylan,  who  appears  from  the  entry  to  have  filed  'charges 
agamst  his  officer,'  and  is  remarked  in  pencil,  'papers  missing.' " 

Now,  I  consider  it  my  duty  to  inform  you  that  since  writing  to  you 
on  the  7th  of  January,  1836, 1  have  accidentally  found  among  a  large 
and  confused  mass  of  papers  in  the  garret  of  this  building,  two  state- 
ments of  accounts  rendered  by  Colonel  Moylan.  From  the  indorse- 
ment on  one  of  the  statements,  it  appears  to  have  been  rendered  on 
the  23d  of  January,  1790.  There  is  nothing  to  show  the  particular 
date  of  the  rendition  of  the  second  statement,  but,  as  the  amount  of 
the  statement  rendered  on  the  23d  January,  1790,  is  taken  up  in  it, 
there  can  be  no  doubt  but  what  it  was  rendered  subsequent  to  that 
date,  and  probably  before  the  date  of  Mr.  Howell's  letter  of  the  4th 
of  March,  1794.  The  statement  rendered  on  the  23d  January,  1790, 
amounts  to  £36,899  10^.  9<2.,  and  appears  to  be  exclusively  for  ad- 
vances on  cash  paid  the  officers  who  are  named  as  having  received 
the  money;  but  with  the  statement  is  filed  statements  of  the  accounts 
of  Captains  Craig,  Fauntleroy,  and  Plunkett,  (three  of  the  officers  who 
are  cnarged  with  the  money  in  Colonel  Moylan 's  account,  above 
referred  to,)  in  which  are  credited  considerable  sums  of  money,  with- 
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oat  stating  &om  whom  it  was  received,  though  it  may  be  inferred, 
from  the  circumstances,  that  it  was  received  from  Colonel  Moylan. 
The  second  statement  amounts  (after  deducting  the  amount  of  the 
first-mentioned  statement,  saj  £35,899  10^.  9c7.,  taken  up  in  it)  to 
£8,4T8  128.  Id.y  and  purports  to  be  for  expenditures  made  dj  Colonel 
Moylan ;  and  the  items  of  said  statement  are  generally  supported  by 
vouchers. 

With  great  respect, 

PETER  HAGNER,  Auditor. 

Hon.  H.  A.  MUHLENBUBG, 

Chairman  Com.  on  Bev.  Claims j  House  of  Rqps. 

Trbasurt  Depabtuent, 
Third  Auditor's  Office^  October  4,  1850, 
A  true  copy: 

JOHN  S.  GALLAHER, 

Third  Auditor. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apml  17, 18G0 — Ordered  to  be  printed. 


Mr.  Wilkinson  submitted  the  following 

REPORT. 

The  Commiitee  on  Claims,  to  whom  teas  referred  the  petition  of  A.  B, 
Thompson^  and  sundry  other  American  citizens  in  Calif omia^  fraying 
rdieffrom  Congress^  report : 

The  petitioners  insist  that  they  have  just  claims  against  the  govern- 
ment of  the  United  States  for  arms,  horses,  mules,  saddles,  Dridles, 
spurs,  cattle,  blankets,  beds,  and  bedding,  &c.,  which  were  either  pur- 
chased under  a  promise  of  payment  by  the  United  States  officers,  or 
taken  by  force,  for  the  use  of  the  American  forces  who  were  engaged 
in  the  conquest  of  California,  from  July,  1846,  to  March,  1847,  as  well 
as  for  other  property  taken  or  distrained  by  the  said  United  States 
forces. 

Bias.  P.  Alviro,  one  of  the  petitioners,  heretofore  filed  his  separate 
petition  in  the  Court  of  Claims^  where,  after  a  full  investimtion  of  the 
merits  of  the  petition,  the  court  decided  that  the  petitioner  had  no  legal 
claim  against  the  United  States. 

The  ground  upon  which  the  court  rests  its  decision  is,  that  Fremont 
and  his  men,  when  they  took  the  property,  were  not  acting  as  members 
of  the  army  or  navy  of  the  United  States,  but  upon  their  own  indi- 
vidual responsibility. 

But  it  IS  claimed  that  the  government  has  heretofore  recognized 
these  claims  as  legal  by  the  action  of  Congress. 

The  army  appropriation  bill  of  the  31st  of  August,  1852,  contains 
the  following  provision :  "  That  for  the  pay  and  equipment  as  mounted 
riflemen,  finding  their  own  horses  and  forage,  of  the  volunteers  serving 
under  the  command  of  Captain  John  C.  Fremont  in  California,  during 
the  year  1846,  as  appears  by  the  muster-rolls  on  file  in  the  War 
Department,  and  for  the  subsistence  and  supplies  consumed  by  said 
volunteers  in  said  service,  $168,000  is  hereby  appropriated  out  of  any 
money  in  the  treasury  not  otherwise  appropriated ;  and  the  Secretary 
of  War  is  authorized  and  empowered  to  appoint  three  competent  and 
disinterested  officers  of  the  army  to  examine  and  report  to  Congress 
upon  all  such  claims  as  may  be  presented  for  funds  advanced  and 
subsistence  and  supplies  of  all  kinds  furnished  or  taken  for  the  use  of 
said  command  while  thus  engaged  in  the  public  service ;  and  for  the 
expenses  of  said  board  of  officers  the  sum  of  $2,000  is  hereby  appro- 
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priated."  (10  Stat,  at  Large,  p.  108.)  By  virtue  of  that  provision, 
the  Secretary  of  War,  in  September,  1852,  appointed  (&  board  of  officers 
in  pursuance  of  the  law.  The  board  was  organized  in  Washington 
city  in  said  month  of  September,  and  its  sittings  were  continued  until 
the  board  was  abolished  by  act  of  Congress  of  the  3d  of  March,  1855. 
(10  Stat,  at  Large,  p.  638.) 

From  the  final  report  of  this  board,  it  does  not  appear  that  the 
petitioners  (with  a  very  few  exceptions)  ever  filed  their  claims  with  the 
said  board,  nor  is  there  any  excuse  given  or  reason  urged  whv  they  did 
not  avail  themselves  of  the  benefits  of  the  act  above  referred  to,  when 
their  claims  would  have  received  a  full  and  fair  adjudication  and  set- 
tlement. 

Your  committee,  acting  upon  the  decision  of  the  Court  of  Claims 
that  there  is  no  legal  claim  against  the  government  in  these  cases,  can 
see  no  good  reason  for  the  establishment  of  a  new  tribunal  or  board 
for  the  adjudication  and  settlement  of  these  claims,  and  particularly 
as  there  is  no  excuse  urged  by  the  claimants  for  their  not  having 

S resented  their  claims  to  the  board  organized  in  1852  to  hear  and 
etermine  them. 

Tour  committee  therefore  report  adversely  to  the  prayer  of  the  peti- 
tioners, and  ask  leave  to  be  discharged  from  the  further  consideration 
of  this  subject. 
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36th  Congbbbb,  )  SENATE.  (  Bkp.  Cok. 

let  Sesnon.     S  I  No.  199. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  17,  I860.— Otdered  to  be  printed. 


Mr.  WiLKnfsOK  made  the  following 

REPORT. 

[To  accompany  Bill  S.  414.] 

The  Committee  on  Penaions,  to  whom  was  referred  the  petition  of  Keziah 
Pritchetty  formerly  widow  of  David  Moore,  a  soldier  of  the  revolution^ 
praying  for  a  pension^  having  had  the  same  under  consideration,  beg 
leave  to  report  : 

That  it  appears  from  the  payments  or  indents  certified  by  the  comp- 
troller of  the  State  of  North  Carolina,  David  Moore  received  £25  specie 
for  services  in  the  militia  of  that  State  during  the  revolutionary  war. 
The  petitioner  has  been  allowed  abounty  land  warrant  for  one  hundred 
and  sixty  acres,  and  now  prays  a  pension,  under  the  provisions  of  the 
act  of  7th  July,  1838,  and  subsequent  acts,  for  one  year's  service  of  her 
husband. 

Henry  Southall,  aged  eighty-seven  years,  (in  October,  1850,)  testifies 
that  he  was  acquainted  with  David  Moore,  who  was  a  soldier  of  the 
revolutionary  war ;  that  he  knew  him  from  youth ;  that  he  entered  the 
service  under  Colonel  Ashe  and  Major  Hoge ;  that  he  was  marched  to 
Hillsborough,  North  Carolina,  and  was  at  the  battle  of  Eutaw  Springs, 
and  was  gone  nine  or  twelve  months,  and  then  returned  to  his  father's, 
in  Halifax  county.  North  Carolina,  with  the  brother  of  deponent,  who 
was  with  him  all  the  time  he  was  gone. 

Miles  H.  Gammons  and  Elizabeth  Bunals  testify  that  they  know 
David  Moore,  of  North  Carolina,  was  the  former  husband  of  Keziah 
Pritchett,  who  applies  for  a  pension,  and  that  said  David  Moore  was  a 
revolutionary  soldier,  and  that,  as  such,  he  received  the  indents  from 
the  State  of  North  Carolina. 

The  proof  of  the  marriage,  identity  of  the  petitioner  as  the  former 
widow  of  David  Moore,  and  that  she  is  now  a  widow,  is  satisfactorily 
established.     The  petitioner  is  now  about  ninety  years  of  age. 

After  a  careful  investigation  of  the  evidence  presented,  your  com- 
mittee are  of  opinion  that  the  application  of  the  petitioner  for  a  pension 
is  one  that  deserves  the  favorable  consideration  of  Congress,  and,  there- 
fore, report  a  bill. 
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36th  CoNGBflSB,  ;  SENATE.  C  Bep.  Com. 

let  Semon.     )  (   No.  200. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apml  17,  I860.— Ordered  to  be  printed. 


Mr.  Wilkinson  made  the  following 

REPORT. 

[To  accompany  Bill  S.  415.] 

The  Committee  on  ClcdmSy  to  whom  was  referred  the  memorial  of  Jona- 
than Elyy  legal  representative  of  Edward  Ely,  deceased,  kUe  United 
Stales  consul  at  Bombay,  have  had  the  same  under  consider alion,  and 
report: 

It  appears  from  the  petition  and  evidence  before  the  committee,  that 
on  the  1st  of  April,  1865,  the  petitioner  was  employed  in  the  Indian 
Bureau,  to  assist  in  bringing  up  the  business  of  one  of  the  desks  in 
that  department.  That  he  was  so  engaged  for  the  term  of  two  months, 
at  the  end  of  which,  the  clerk  in  charge  of  the  desk,  Mr.  C.  L.  Lom- 
bard, was  transferred  to  the  land  division,  leaving  the  entire  business 
of  the  recording  desk  to  be  performed  by  the  petitioner. 

It  also  appears  that  the  petitioner  performed  all  the  duties  of  this 
desk  from  the  1st  June,  1855,  to  1st  February,  1857,  for  which  he  has 
received  no  pay. 

It  is  the  opinion  of  the  committee  that  the  petitioner  should  only  be 
allowed  pay  from  the  time  Mr.  Lombard  was  transferred  from  the 
recording  desk,  which  was  the  1st  June,  1855. 

It  appears  from  the  letter  of  Hon.  Charles  E.  Mix,  at  the  time  Acting 
Commissioner  of  Indian  A£fairs,  that  the  services  set  forth  in  the  peti- 
tion were  faithfully  performed,  and  that  the  services  were  necessary. 

Tour  committee  therefore  report  a  bill  allowing  the  petitioner  $100 
per  month  from  the  1st  June,  1855,  to  1st  February,  1857,  this  being 
the  lowest  grade  of  salary  allowed  any  clerk  in  the  employ  of  the 
Indian  Bureau. 
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36th  CioNGREsS;  >  SENATE.  (  Bep.  Com, 

Ist  Session.     S  I  No.  201. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  17, 1860. — Ordered  to  be  printed. 


Mr.  Mason  made  the  following 

REPORT. 

[To  accompany  Bill  S.  411.] 

The  Committee  on  Foreign  JRdationSy  to  whom  was  rrferred  the  memorial 
of  Jonathan  Ely^  legal  representative  of  Edward  Ely^  deceasedy  pray- 
ing that  the  accounts  of  said  Edward  Ely^  as  United  States  cmsul  at 
Bombay  f  may  be  settled  on  just  and  equitable  principles ^  have  had  the 
same  under  considerationj  and  report : 

It  is  stated  by  the  Department  of  State,  that  the  decedent  had  been 
in  the  service  of  the  United  States,  as  consul  at  Bombay,  for  a  period 
of  seven  years,  immediately  preceding  his  death,  and  that  he  had  dis- 
charged his  official  duties  with  ability,  and  to  the  entire  satisfaction 
of  the  general  government. 

His  consular  accounts  with  the  government  had  been  settled  with 
the  government  to  the  1st  of  July,  1856,  and  the  balance  due  him 
paid  to  his  order. 

It  would  appear,  however,  that,  owing  to  the  rebellion  in  India,  the 
correspondence  of  the  decedent  with  the  Department  of  State,  in  most 
instances,  failed  to  reach  this  country,  and  it  became,  therefore,  im- 

}>08sible  for  the  decedent  to  communicate  with  his  government  regu- 
arly,  during  the  interval  between  the  last  settlement  of  his  accounts 
and  the  date  of  his  death. 

Immediately  after  his  death,  HoUis  Moore,  Esq.,  the  vice-consul  at 
Bombay,  forwarded  all  the  vouchers  and  other  papers  of  the  decedent 
to  the  United  States ;  but  the  vessel  by  which  they  were  sent  was  lost 
at  sea,  and  the  papers  and  vouchers  with  her. 

As  no  materials  exist  for  the  settlement  of  the  consular  account  of 
the  decedent,  according  to  the  rules  of  the  department,  the  committee 
can  only  recommend  that  the  prayer  of  the  memorialist  be  granted ; 
and  that  the  Secretary  of  the  Treasury  be  authorized  and  directed  to 
settle  and  adjust  the  accounts  of  the  decedent,  as  United  States  consul 
to  Bombay,  upon  just  and  equitable  principles. 

The  committee  herewith  report  a  bill  accordingly. 
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36th  Congress,  )  SENATE.  (  Rep.  Com, 

Ist  Session.     )  I  No.  202. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  18,  I860.— Ordered  to  be  printed. 


Mr.  PuGH  made  the  following 

REPORT. 

[To  accompany  Bill  S.  417.] 

The  Committee  onihe  Judiciary y  to  whom  was  referred  the  petition  of 
John  Cradlebaugh,  one  of  the  justices  of  the  supreme  court  for  the 
Territory  of  Utahy  have  considered  the  same^  and  now  report: 

The  nature  of  this  claim  sufficiently  appears  from  the  petition  and 
account  herewith  submitted. 

The  committee  are  of  opinion  that  such  an  expenditure  was  neces- 
sary in  the  circumstances,  and  ought  to  be  reimbursed  to  the  peti- 
tioner, but  refer  the  adjustment  of  the  claim  to  the  proper  executive 
officer. 

A  bill  is  reported  accordingly. 


PBTinoN. 

To  the  honorable  the  Senate  and  House  of  Reprcsentaiives  of  the  United 
States  in  Congress  assembled: 

The  petition  of  John  Cradlebaugh  respectfully  represents:  That 
petitioner,  when  he  entered  upon  the  discharge  of  his  duties  as  one  of 
the  associate  justices  of  the  supreme  court  of  the  Territory  of  Utah, 
was  assigned  a  district  in  the  Mormon  settlements  at  the  western  base 
of  the  Wasatch  chain  of  mountains,  his  district  extending  from  Salt 
Lake  county  to  New  Mexico. 

That  the  territorial  legislature  of  said  Territory,  at  «ts  session  of 
1858-59,  redistricted  the  Territory  for  judicial  purposes,  creating  a  dis- 
trict in  the  western  part  of  the  Territory,  to  which  district  your  peti- 
tioner was  assigned. 

That  the  legislature  made  no  provision  for  the  removal  of  the  press 
and  seal,  record  books  that  had  been  provided  for  that  district,  judge's 
library,  and  files  necessary  to  be  removed,  nor  did  they  provide  for  any 
payment  of  the  expenses  of  such  removal. 
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That  the  marshal  of  the  Territory  being  about  to  resign  his  office, 
refused  to  have  said  eflfects  removed ;  and  the  governor  of  the  Territory 
declared  to  your  petitioner  that  he  had  no  money  at  his  control  to  pay 
for  the  transportation  of  said  effects. 

Petitioner  says  a  term  of  court  had  been  fixed  for  said  district,  and 
it  became  necessary  that  said  effects  should  be  removed  to  the  place  of 
holding  court. 

Petitioner  says  that  the  land  records  for  the  counties  of  Carson, 
Humboldt,  and  St.  Mary's  had  been  removed  from  Genoa  to  Salt  Lake 
City,  and  it  was  desirable  that  they  should  be  transported  back  to  their 
proper  locality. 

Petitioner  says  that  on  the  Upper  Humboldt  several  murders  had 
about  that  time  been  committed,  and  the  route  was  looked  upon  as 
quite  unsafe.  That  on  account  of  having  said  government  property, 
together  with  said  land  records,  a  guard  was  supposed  to  be  neces- 
sary. 

That  there  bein^  no  other  means  of  having  said  property  transported, 
petitioner,  with  his  own  means,  bought  an  outfit,  purchased  grain, 
nired  drivers,  and  transported  said  property,  together  with  a  guard, 
as  stated  in  the  account  hereto  attached. 

Petitioner  says  the  guard  was  furnished  by  Greneral  Johnston,  from 
soldiers  whose  time  of  service  would  expire  about  the  time  of  their 
arrival  in  California^  and  who  desired  to  go  there,  and  would  not  desire 
to  return.  That  the  general  declined  to  furnish  transportation,  for 
reasons  not  made  known  to  petitioner,  but  as  petitioner  supposes,  that 
the  expense  and  risk  in  the  outward  trip  and  return  would  be  very 
great — animals  being  usually  worn  out  with  one  trip  over  those  deserts. 

Your  petitioner  says  that  he  also  had  to  send  said  guard  from  (}enoa 
to  Sacramento  city,  in  California. 

That  if  he  had  been  enabled  to  get  his  mules  through  in  good  con- 
dition, he  no  doubt  would  have  realized  sufficient  to  compensate  him 
for  his  outlay  and  expense.  That  on  account  of  the  scarcity  of  grass 
on  the  road,  occasioned  by  the  great  emigration,  and  the  bad  water,  he 
lost  several.  That  in  spite  of  the  vigilance  of  the  guard,  others  were 
stolen ;  and  that  his  expense  and  loss  is  as  stated  in  the  claim  herewith 
filed. 

Petitioner  says  his  claim  is  just,  and  that  his  loss  should  be  made 
good  to  him.     For  which  he  earnestly  and  sincerely  prays,  &c. 

JOHN  CRADLEBAUGH. 


i^he  United  States  to  John  Cradlebaugh^  Dr. 

'  September  1,  1859,  to  transporting  books,  papers,  press,  library, 
&c.,  of  the  second  judicial  district  court  of  Utah  Territory,  together 
with  land  records,  and  a  guard  of  eleven  men,  with  their  provisions 
and  other  outfit,  from  Salt  Lake  City  and  Provo  City,  through  an 
Indian  country,  to  Carson  City,  weight  in  all  4,000  pounds,  distance 
TOO  or  800  miles,  $1,000. 
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Terbitoby  of  Utah,  Caraon  county,  as. 

John  Cradlebaugh,  being  dulj  sworn,  says  that  the  Legislature  of 
the  Territory  of  Utah,  at  its  last  session,  passed  an  act  so  districting 
the  Territory  for  judicial  purposes  that  it  became  his  duty  to  remove 
his  place  of  holding  court  from  Provo  City,  on  Utah  Lake,  to  Genoa, 
in  Carson  county,  in  the  west  part  of  the  Territory  ;  that  the  legisla- 
ture made  no  provision  for  the  removal  of  the  files,  record  books,  and 
remnant  of  library  belonging  to  the  office,  or  for  the  payment  of  the 
transportation  of  the  same  ;  that  the  marshal  of  the  Territory  being 
about  to  resign  his  office,  declined  to  take  charge  of,  and  remove  the 
effects  of  the -office  ;  that  affiant  purchased  teams  with  his  own  money, 
and  transported  the  effects  of  the*  office,  &c.,  together  with  a  ^uard  as 
stated  in  the  account ;  that  the  expenses  of  the  removal,  together  with 
the  stock  of  affiant  which  died  on  the  road  and  that  stolen,  was  a 
loss  to  affiant  of  $1,300  or  $1,400.  Affiant  further  savs  that,  at  the 
lowest  rate  charged  for  transportation  in  this  country,  the  like  service 
could  not  be  contracted  to  be  done  for  less  than  $1,000.  Affiant  states 
further  that  it  was  not  his  intention  at  the  time  he  undertook  to  do  the 
service,  to  charge  for  the  transportation  of  the  same,  but  losing  five 
mules  used  therein,  by  disease  prevailing  among  stock  along  the  route, 
and  by  theft,  &c.,  affiant  believes  he  lAoula  be  paid  at  least  the 
reasonable  sum  which  the  transportation  would  have  cost  if  the  same 
had  been  done  with  ox-teams,  on  contract,  at  the  lowest  rates  in  this 
country.  He  further  says  that,  unless  he  is  paid  by  the  federal  gov- 
ernment, he  will  re<^ive  no  compensation  for  the  service  rendered,  as 
we  have  no  county  organizations  in  the  district,  and  nothing  to  be 
expected  from  Mormon  legislation. 

Affiant  therefore  asks  that  his  claim  be  paid,  &c. 

JOHN  CRADLEBAUGH. 


Sworn  to,  and  subscribed  before  me  this  December  4,  1859. 

ALFRED  JAMES, 
Clerk  U,  S.  District  Court  third  judicial  district^  Utah  Ter, 

We,  citizens  of  Carson  valley,  being  acquainted  with  the  route,  and 
expense  of  transportation  over  the  same,  and  the  incident  risk,  believe 
the  above  account  to  be  reasonable  and  just. 

JAMES  B.  BLAKE, 
A.  C.  PLUMMER, 
S.  J.  SINGLETON, 
T.  F.  SMITH, 
J.  B.  CRANDELL, 
JOHN  L.  BLACKBURN. 

I  concur  in  the  above  statement. 

CHARI^ES  E.  SINCLAIR, 
Associate  Justice  Supreme  Court y  Utah  Territory. 
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I  am  acquainted  with  the  route  traveled  by  Judge  Cradlehaugh^ 
stated  in  the  within ;  was  at  Genoa  when  he  arrived,  and  saw  the 
effects  transported ;  believe  there  was  a  necessity  of  his  having  a  guard 
at  that  time  on  the  road,  on  account  of  the  Indians,  several  persons 
having  been  murdered  by  them  during  the  time  he  was  on  the  road ; 
and  believe  that  he  should  be  paid  the  entire  losses  sustained  by  him. 
He  further^  to  my  knowledge,  sent  his  escort,  at  his  own  expense,  to 
Sacramento,  California,  at  a  great  loss  and  expense. 

F.  DODGE, 
United  States  Indian  Agent, 
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36tli  Congress,  )  SENATE.  (  Eep.  Com. 

1st  Sessim.     \  •  i  No.  203. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  18, 1860.— Ordered  to  be  printed. 


Mr.  Grimes  made  the  following 

REPORT. 

[To  accompany  Bill  S.  291.] 

The  Committee  on  Pensions,  to  whom  were  referred  the  petition  and 
Senate  bill  No.  291,  for  the  rdief  of  Mary  Preston,  widow  of  George 
Preston,  beg  leave  to  report: 

That  it  appears  from  the  records  of  the  War  Department  the  hus- 
band of  petitioner  served  in  the  United  States  armj  as  private,  sergeant, 
and  ordnance  sergeant,  for  ahove  thirty-six  years,  continuously,  and 
died  at  Fort  Smith,  Arkansas^  February  7,  1859. 

The  widow  now  prays  a  pension.  The  committee,  therefore,  report 
back  the  accompanying  bill  for  her  relief,  without  amendment,  and 
recommend  its  passage. 
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36th  Congress,  )  SENATE.  C  Rep.  Com. 

l8t  Session.     S  I    No.  204. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  18,  I860.— Ordered  to  be  printed. 


Mr.  PuGH  submitted  the  following 

REPORT. 

The  Committee  on  the  Judiciary,  to  wham  was  referred  the  memorial  of 
Jeffrey  T,  Adams,  late  derk  of  the  district  court  of  the  Territory  of 
Minnesota,  havefuUy  considered  the  same,  and  now  report: 

The  petitioner  alleges  that,  on  the  18th  day  of  August,  1853,  he 
was  appointed  clerk  of  the  district  court  for  the  Territory  of  Minnesota ; 
that  he  accepted  the  said  appointment,  and  remained  in  office,  dis- 
charging his  duties  as  clerk,  until  the  17th  of  July,  1855.  He  alleges, 
also,  that  the  fees  of  his  clerkship  did  not  amount  to  five  hundred 
dollars  annually,  and  that  he  is  therefore  entitled  to  the  benefit  of  the 
act  regulating  fees  and  costs,  approved  February  26, 1853,  section  third : 

**That  when  the  compensation  of  any  clerk  shall  be  less  than  five 
hundred  dollars  per  annum,  the  difference  ascertained  and  allowed  by 
the  proper  accounting  officer  of  the  Treasury,  shall  be  paid  to  him 
therefrom." — Statutes  at  Large,  volume  10,  pa>ge  166. 

The  frst  section  of  that  act  is  limited  to  the  clerks  of  district  and 
circuit  courts  of  the  United  States  "in  the  several  States,"  although 
the  language  of  the  third  section  would  seem  to  be  universal  in  its  ap- 
plication. At  all  events  by  a  clause  in  the  twelfth  section  of  the  civil 
and  diplomatic  appropriation  act,  approved  March  3,  1855,  the  entire 
act  of  February  26,  1853,  is  extended  to  the  Territories  of  Minnesota, 
New  Mexico,  arid  Utah,  as  if  therein  at  first  named.  "This  clause," 
it  says,  "to  take  effect  from  and  after  the  date  of  said  act,  and  the 
accounting  officers  will  settle  the  accounts  within  its  purview  accord- 
ingly."— Statutes  at  Large,  volume  10,  page  671. 

The  question  remains,  whether  the  appointment  of  the  petitioner,  aa 
clerk,  was  or  was  not  a  rightful  appointment;  that  he  was  clerk,  de 
facto,  from  the  18th  of  August,  1853,  until  the  17th  of  July,  1855, 
and  that  all  his  official  acts  are  valid,  so  far  as  they  regard  the  interests 
of  third  persons,  the  committee  do  not  hesitate  to  acknowledge;  but, 
whatever  his  claim  to  fees  allowed  by  law  for  the  discharge  of  particu- 
lar services  toward  a  party  litigant,  or  any  other  individual,  he  could 
have  no  claim  (unless  rightly  appointed)  to  the  salary  or  compensationi 
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payable  by  tbe  government  to  a  public  oflScer ;  that  inheres  in  the 
office  itself,  arises  from  a  valid  appointment,  and  does  not  depend  on 
the  performance  of  any  service  whatsoever. 

The  ninth  section  of  the  act  *  Ho  establish  the  territorial  government 
of  Minnesota,"  approved  March  3,  1849,  declares — 

"  The  said  territory  shall  be  divided  into  three  judicial  districts,  and 
a  district  court  shall  be  held  in  each  of  said  districts  by  one  of  the 
justices  of  the  supreme  court,  at  such  times  and  places  as  may  be  pre- 
scribed by  law ;  and  the  said  judges  shall,  after  their  appointments, 
respectively,  reside  in  the  districts  which  shall  be  assigned  them. 
*  4c  *  ♦  *  *  Each  district  court,  or  the  judge  thereof,  shall  ap- 
point its  clerk,  who  shall  also  be  the  register  in  chancery,  and  shall 
keep  his  office  at  the  place  where  the  court  may  be  held." — Statutes  at 
Large,  volume  9,  page  406. 

Evidently  this  contemplated  that  one  place  should  be  designated  for 
holding  a  district  court  in  each  district,  and  that  each  court  should 
have  one  clerk.  It  seems  that  Judge  Chatfield  construed  the  statute 
differently,  and  appointed  several  persons,  including  the  petitioner, 
to  the  same  office  of  clerk,  within  his  district.     The  conmiittee  see  no 

Sretext  on  which  these  aj)pointments  can  be  defended,  and  certainly 
0  not  acknowledge  the  right  of  Judge  Chatfield  to  burden  the  gov- 
ernment with  such  an  additional  expense  for  the  administration  of 
justice.  The-  division  of  the  clerk's  office  into  several  parts,  by  a  plu- 
rality of  appointments,  induced  the  very  effect  of  charging  upon  the 
treasury  of  the  United  States  a  deficiency  in  the  emoluments  of  that 
office ;  and  the  claim  now  made  that  each  appointee  should  be  allowed 
the  difference  between  five  hundred  dollars  and  the  amount  of  fees 
which  he  received  under  the  act  of  February  26,  1853,  raises  a  suspi- 
cion, at  least,  of  abuse  rather  than  of  misapprehension. 

The  petitioner  lays  much  stress  on  the  amendatory  act  of  August 
16,  1856,  section  tenth: 

"  That  it  shall  be  the  duty  of  each  of  the  judges  of  the  supreme 
court  of  the  respective  Territories  of  the  United  States  to  designate 
and  appoint  one  person  as  clerk  of  the  district  over  which  he  presides, 
where  one  is  not  already  appointed,  and  to  designate  and  retain  but 
one  such  clerk,  where  more  than  one  is  already  appointed,  and  only 
such  district  clerks  shall  be  entitled  to  a  compensation  from  the  United 
States,  except  for  fees  taxable  to  the  United  States." — Statutes  at 
Large^  volume  11,  page  50. 

^^  As  this  law  could  apply  only  to  the  future,"  sayB  the  memorial, 
'^  Congress  thus  recognized  the  existence  of  more  than  three  clerks  as 
having  been  employed  for  a  short  time  in  Minnesota  by  the  district 
courts,  but  abolished  the  arrangement  for  the  future." 

This  conclusion,  as  the  committee  think,  is  altogether  fanciful.  As- 
suredly, the  act  does  recognize  ^Hhe  existence*'  of  more  than  one  person 
claiming  to  be  clerk  in  each  judicial  district ;  but,  treating  that  as  an 
abuse  of  the  power  of  appointment  by  territorial  judges,  not  only  for- 
bids the  repetition  of  it,  but  requires  all  such  appointments  previously 
made,  except  one,  to  be  canceled.  And,  as  if  to  take  away  the  tempta- 
tion which  led  to  that  abuse,  the  next  section  (eleventh)  repeals  so 
much  of  the  act  approved  February  26,  1853,  as  authorizes  any  clerk 
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to  receive  from  the  treasury  of  the  United  States  the  difference  between 
five  hundred  dollars  per  annum  and  the  amount  of  his  fees  or  taxable 
costs. 

The  petition  received  all  the  fees  taxable  by  law  for  the  services 
which  he  rendered  as  clerk,  from  the  18th  of  August,  1853,  until  the 
17th  of  July,  1855,  thereby  intruding  into  a  public  office,  and  com- 
pelling the  government  of  the  United  States  to  supply  the  deficiency 
m  its  emoluments  caused  by  such  intrusion.  The  committee  are  of 
opinion  that  his  present  claim  is  alike  destitute  of  merit  and  of  legal 
sanction ;  and  therefore  recommend  that  the  prayer  of  the  petitioner 
be  not  granted. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


